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SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS. 


Adopted  at  September  Term,  1870. 

CALL  OF  DOCKET — TIME  OP   FILING   ABSTRACTS  AND  BRIEFS. 

Rule  81.  Hereafter,  in  the  Northern  and  Central  Divisions,  the  call  of 
the  docket  will  commence  with  the  second  week  of  the  term,  and  in  the 
Southern  Division  on  the  third  day  of  the  term,  and  twenty  cases  per  day 
will  be  subject  to  call.  The  abstract  and  brief  of  plaintiff  in  error  or  appel- 
lant, must  be  filed  in  the  clerk's  office  one  day  before  the  day  when  a  cause 
stands  subject  to  call,  and  in  the  event  that  either  the  abstract  or  brief  is  not 
filed  within  the  prescribed  time,  the  judgment  or  decree  of  the  court  below 
will,  on  the  call  of  the  docket,  be  affirmed.  The  defendant  in  error  or 
appellee,  in  case  he  does  not  argue  orally,  can  file  a  brief  within  ten  days 
after  the  time  fixed  for  filing  the  brief  of  plaintiff  in  error  or  appellant,  and 
the  latter  can  have  ten  days  for  a  reply,  at  the  expiration  of  which 
time  the  cause  will  stand  for  decision,  and  no  further  arguments  will  be 
received. 

EFFECT  OF  FAILURE  TO  FILE   BRIEFS  IN  TIME — NUMBER  TO  BE  FILED. 

Rule  82.  If  the  defendant  in  error  or  appellee  fails  to  file  his  brief 
within  the  prescribed  ten  clays,  the  judgment  or  decree  will  be  reversed 
pro  forma,  unless  the  Court,  on  examination  of  the  record,  shall  deem  it 


RULES  OF  PRACTICE, 


proper  to  decide  the  case  upon  its  merits.  Ten  copies  of  abstracts  and 
briefs  must  be  filed  in  every  case,  one  copy  of  which  can  be  withdrawn  by 
the  adverse  party. 

REHEARINGS — MANNER  AND  TIME   OF  APPLICATION. 

Rule  83.  Hereafter  the  manner  of  applying  for  a  rehearing  shall  be  as 
follows :  Within  fifteen  days  after  an  opinion  is  filed,  a  party  desiring  a 
rehearing  shall  give  notice  to  the  opposite  party  of  his  intention  to  make 
such  application,  and,  within  thirty  days  after  the  filing  of  the  opinion, 
shall  place  on  file  in  the  clerk's  office  ten  printed  copies  of  the  petition, 
which  shall  be  prepared  in  the  manner  directed  by  existing  rules.  No 
petition  for  a  rehearing  will  be  considered  where  there  has  not  been  a  com- 
pliance with  this  rule. 

WHEN  THE  THREE  PRECEDING  RULES  TAKE  EFFECT. 

Rule  84.  The  foregoing  rules  will  take  effect  at  the  January  term,  1871, 
and  the  provisions  of  previous  rules,  so  far  as  inconsistent  herewith,  are 
rescinded. 


CASES 


SUPREME  COURT  OF  ILLINOIS. 


FIRST      GRAND     DIVISION. 


JUNE     TERM,      1869. 


The  People  of  the  State  of  Illinois,  ex  rel. 

Ezra  B.  McCagg  et  ah  Commissioners  of  Lincoln  Park, 

v. 

The  Mayor,  Comptroller  and  City  Clerk 

Of  the  City  of  Chicago. 


1.  j  Mandamus — of  the  pleadings.  An  alternative  writ  of  mandamus 
stands  in  the  place  of  a  declaration  in  an  ordinary  action  at  law,  and  must 
show  a  case  prima  facie  good,  and,  as  in  ordinary  cases,  a  demurrer  thereto 
brings  before  the  court  the  whole  merits  of  the  case  as  therein  presented. 

2.  Same — when  it  will  lie.  A  writ  of  mandamus  will  only  be  awarded  in 
a  case  where  the  party  applying  for  it  shall  show  a  clear  right  to  have  the 
thing  sought  by  it  done,  and  by  the  persons  or  body  sought  to  be  coerced. 

2 — 51st  III. 
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Syllabus. 

3.  Municipal  corporations — by  whom  tcuxes  may  be  imposed.  The  act 
of  February  8,  1869,  fixiug  the  boundaries  of  Lincoln  Park,  in  the  city  of 
Chicago,  and  providing  for  its  improvement,  in  providing  means  for  paying 
for  land  to  be  taken  for  the  park,  requires  the  mayor,  comptroller  and  clerk 
of  the  city,  to  issue  bonds  on  the  requirement  of  the  park  commissioners 
created  by  the  act,  and  this  requirement  upon  those  city  officers  is  absolute, 
not  submitting  the  question  of  creating  such  a  debt  to  the  people  of  the  city, 
or  to  its  corporate  authorities.  The  act  confers  no  express  power  upon  the 
park  commissioners  to  levy  and  collect  taxes  for  the  payment  of  the  bonds, 
but  it  is  equivalent  thereto,  as  resort  must  be  had  to  taxation  for  their  pay- 
ment, and  it  seems  it  would  be  difficult  to  sustain  that  portion  of  the  act,  on 
the  mere  question  of  the  exercise  of  the  taxing  power,  the  park  commis- 
sioners not  being  a  corporate  authority  of  the  city,  and  to  no  other  authority 
than  such  corporate  authority  can  the  legislature  delegate  the  power  to 
impose  corporate  taxation,  under  sec.  5  of  art.  9  of  our  constitution,  which 
provides  that  the  corporate  authorities  of  cities,  etc.,  may  be  invested  with 
power  to  assess  and  collect  taxes  for  corporate  purposes. 

4.  To  what  extent  this  constitutional  provision  is  a  limitation  upon  the 
power  of  local  taxation  directly  by  the*  legislature  itself,  is  not  a  question  in 
this  case,  but  it  seems  there  may  be  cases  where  the  legislature,  without  the 
consent  of  the  corporate  authorities,  might  impose  taxes,  local  in  their  cha- 
racter, if  required  by  the  general  good  government  of  the  State,  because 
such  taxes  would  not  be  merely  and  only  for  corporate  purposes. 

5.  Municipal  corporations — of  the  power  of  the  legislature  to  compel 
them  to  incur  debts  without  their  consent.  While  it  is  conceded  that  municipal 
corporations,  which  exist  only  for  public  purposes,  are  subject  at  all  times 
to  the  control  of  the  legislature  creating  them,  and  have,  in  their  franchises, 
no  vested  right,  and  whose  powers  and  privileges  the  creating  power  may 
alter,  modify  or  abolish  at  pleasure,  yet  that  power  cannot  be  so  used  as  to 
compel  such  a  corporation  to  incur  a  debt  without  its  consent — to  issue  its 
bonds  against  its  will,  for  the  erection  of  a  public  park,  or  for  any  other 
improvement. 

6.  So,  under  the  act  referred  to,  in  relation  to  the  establishment  and 
maintenance  of  Lincoln  Park,  in  the  city  of  Chicago,  requiring  the  city  offi- 
cers to  issue  the  bonds  of  the  city,  on  the  simple  requirement  of  the  park 
commissioners,  the  court  will  not  compel  the  issuing  of  the  bonds  at  the 
instance  of  the  park  commissioners,  and  without  the  consent  of  the  proper 
authorities  of  the  city. 

7.  Should  the  common  council,  however,  clothed  as  it  is  by  the  charter, 
with  power  over  the  subject  in  reference  to  which  the  bonds  are  to  be 
applied,  pass  an  ordinance  directing  the  officers  named  in  the  act  to  issue 
them,  the  courts  might  interfere  and  compel  them  by  mandamus  to  do  the 
required  act.  .  » 


1869.]      The  People  ex  rel.  v.  Mayor  etc.  Chicago.  19 

Syllabus.     Statement  of  the  case.     Brief  for  the  relators. 

8.  And  again,  under  that  clause  of  our  constitution  which  prohibits  the 
State  from  creating  a  debt  exceeding  fifty  thousand  dollars,  without  the  con- 
sent of  the  people,  manifested  by  a  vote  at  a  general  election,  the  legislature 
might  be  regarded  as  prohibited  from  forcing  one  of  the  municipalities  of 
the  State  to  incur  debts  for  the  much  larger  amount  contemplated  by  the 
act,  without  the  consent  of  the  people  of  such  municipality,  or  of  their  cor- 
porate authorities. 

This  is  mi  application  to  this  court,  in  the  name  of  the  peo- 
ple, on  the  relation  of  Ezra  13.  McCagg  and  others,  Commis- 
sioners of  Lincoln  Park,  for  a  writ  of  mandamus,  to  compel 
the  mayor,  comptroller  and  city  clerk  of  the  city  of  Chicago, 
to  issue  and  deliver  to  the  relators,  the  bonds  of  the  city,  as 
required  by  the  12th  section  of  the  act  of  February  8,  1869. 
entitled  "An  act  to  fix  the  boundaries  of  Lincoln  Park,  and 
provide  for  its  improvement." 

Mr.  W.  C.  Goitdy,  for  the  relators. 

The  legislature  had  the  power  to  require  the  mayor,  comp- 
troller and  clerk,  to  issue  the  bonds  upon  the  demand  of  the 
relators,  and  it  was  not  necessary  to  submit  the  question  of 
creating  such  indebtedness  to  the  municipal  corporation  of 
Chicago,  or  to  the  common  council,  or  to  the  mayor  and  comp- 
troller. 

1.  The  legislature  has  full  power  over  municipal  corpora- 
tions; they  are  only  agents  of  the  legislative  will,  parts  of  the 
machinery  by  which  the  people  or  a  portion  are  governed, 
within  the  rules  and  limitations  of  the  constitution,  and  are 
without  vested  right.  Cooley's  Const.  Lim.  192,  193,  231, 
235  and  250 ;  Field  v.  People,  2  Scam.  79 ;  Mason  v.  Wait, 
4  ib.  127;  People  v.  Reynolds,  5  Gilm.  13  ;  Shaw  v.  Dennis, 
ib.  416 ;  Bichland  Co.  v.  Lawrence  Co.  12  111.  1  ;  Springfield 
v.  Power,  25  111.  187;  Dennis  v.  Maynard,  15  111.  477;  The 
People  v.  Ottawa,  48  111.  233  ;  Thomas  v.  Leland,  24  "Wend.  67  ; 
Town  of  Guilford  v.  Chenango,  3  Kern.  143  ;  Kirby  v.  Shaw, 
19  Pa.  St.  258  ;  Sharpless  v.  Mayor,  21  Pa.  St.  166  ;  Burrough 
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Brief  for  the  relators. 

Dunmore's  Appeal,  52  Pa.  374;  State  v.  St.  Louis  Co.  Court, 
34  Mo.  572  ;  Dayton  v.  New  Orleans,  12  La.  An.  515  ;  Cheany 
v.  Hooser,  9  B.  Mon.  330  ;  Slack  v.  Maysville  <&  Lex.  R.  R. 
13  B.  Mon.  26 ;  Nicol  v.  Mayor,  9  Humph.  265 ;  Mayor  v. 
State,  15  Md.  462;  People  v.  Mahoney,  13  Mich.  500;  Mont- 
pelier v.  East  Montpelier,  27  Yt.  704 ;  Aspinwall  v.  Commis- 
sioners Daviess  Co.  22  How.  377 ;  People  v.  Pinckney,  32  1ST. 
Y.  377. 

2.  The  legislature  has  full  control  of  the  property  and  money 
of  a  municipal  corporation,  and  may  direct  its  use  for  any  pur- 
pose consistent  with  the  public  interests,  of  which  it  is  the 
judge.  Cooley's  Const.  Lim.  235  ;  Richland  Co.  v.  Lawrence 
Co.  12  111.  1 ;  Trustees  v.  Tatman,  13  111.  30 ;  Greenleaf  v. 
Trustees,  22  111.  236  ;  Springfield  v.  Power,  25  111.  187  ;  Den- 
nis v.  Maynard,  15  111.  477 ;  The  People  v.  Ottawa,  48  111.  233 ; 
East  Hartford  v.  Llartford  Bridge  Co.  10  How.  532  ;  Mayor 
v.  State,  15  Md.  462  ;  Montpelier  v.  East  Montpelier,  27  Yt. 
704 ;  Same  v.  Same,  29  Yt.  19 ;  State  v.  St.  Louis,  34  Mo. 
572  ;  People  v.  Morris,  13  Wend.  395  ;  People  v.  Batcheldor, 
22  E".  Y.  128. 

3.  The  legislature  may  authorize  the  authorities  of  a  muni- 
cipal corporation  to  levy  and  collect  taxes  for  corporate 
purposes.  State  Constitution,  art  9,  sec.  5  ;  Shaw  v.  Dennis, 
5  Gilm.  416 ;  Cheany  v.  Rooser,  9  B.  Mon.  330. 

The  legislature  may  also  authorize  the  levy  and  collection 
of  taxes  for  local  purposes,  by  others  than  the  corporate  autho- 
rities, or  those  denominated  officers  under  the  municipal 
charter.  Dennis  v.  Maynard,  15  111.  477  ;  People  v.  Ottawa, 
48  111.  233. 

The  legislature  may  create  a  debt  or  impose  local  taxes 
without  the  agency  or  consent  of  the  corporate  authorities. 
Cooley's  Const.  Lim.  231 ;  Dennis  v.  Maynard,  15  111.  477 ; 
People  v.  Ottawa,  48  111.  233  ;  Kirhy  v.  Shaw,  19  Pa.  St.  258  ; 
Sharpless  v.  Mayor,  21  Pa.  166-;  Burrough  Dunmore's 
Appeal,  52  Pa.  374  ;  TJiomas  v.  Leland,  24  Wend.  67;  Town 
of  Guilford  v.  Chenango,  18  Barb.  615  ;  Same  v.  Same,  3  Kern. 
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143 ;  People  v.  Mitchell,  45  Barb.  208  ;  Same  v.  Same,  35  K 
Y.  551 ;  People  v.  Mahoney,  13  Mich.  500 ;  Mcol  v.  Mayor, 
9  Humph.  266 ;  J%or  v.  /Sfofe,  15  Md.  462. 

The  purchase  of  land  for  a  park  for  a  city,  is  a  proper  cor- 
porate object.  Owners  Ground  v.  Mayo?',  15  Wend.  376  ;  Mat- 
ter Central  Park,  16  Abb.  Pr.  K.  56. 

The  5th  sec.  of  art.  9  of  the  constitution,  is  not  a  prohibition 
or  limitation  on  the  exercise  of  power  by  the  legislature  so  as 
to  prevent  the  imposition  of  taxes  without  the  agency  of  the 
corporate  authorities.  The  object  of  this  section  was,  perhaps, 
to  remove  any  doubts  as  to  the  power  of  the  legislature  to 
delegate  the  power  of  taxation.  JVtcol  v.  Mayor,  9  Humph. 
266. 

But  the  clear  object  was  to  prescribe  a  uniform  rate  of  tax- 
ation within  the  limits  of  the  municipal  corporation,  and  to 
limit  the  exercise  of  the  power  to  corporate  purposes.  Taylor 
v.  TJiompson,  42  111.  12. 

There  is  no  such  express  prohibition  or  limitation,  and  no  con- 
structive restriction  will  be  allowed  as  against  the  power  of  the 
legislature.  Mayor  v.  State,  15  Md.  462;  People  Y.Marshall, 
1  Gilm.  689. 

The  mayor,  comptroller  and  clerk  are  corporate  authorities. 

The  relators  are  not  authorized  by  the  act  to,  and  do  not  fix 
the  amount  of  the  debt  or  tax.  The  legislature  have  decided 
that  the  public  interest  required  Lincoln  Park  to  be  extended 
to  the  limits  fixed  in  the  act  itself,  and  provided  means  for  its 
purchase  and  condemnation.  The  amount  of  bonds,  not 
exceeding  $500,000,  is  to  be  determined  and  fixed  by  the  value 
of  the  land  described  in  the  act.  The  only  power  in  the 
relators  is  to  judge  of  the  amounts  required,  and  if  an  over 
amount  is  issued,  they  cannot  be  negotiated  or  used  for  any 
other  purpose  than  paying  for  the  land. 

This  act  does  not  impose  any  tax  whatever.  It  authorizes 
the  purchase  or  condemnation  of  the  land,  the  fee  to  vest  in 
the  city,  and  the  creation  of  a  debt  to  pay  the  purchase  or  con- 
demnation money.     The  constitution  does  not,  in  terms  or  by 
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implication,  prohibit  the  legislature  from  taking  land  for  a 
public  park,  the  expense  to  be  paid  out  of  the  revenues  of  the 
city  in  the  future.  It  does  not  follow  that  such  debt  is  to  be 
paid  by  taxation.  The  city  owns  real  and  personal  estate  of 
large  value,  which  may  be  converted  into  money.  The  last 
legislature  authorized,  by  what  is  known  as  the  "lake  front 
bill,"  the  sale  and  conversion  of  property  of  the  city  which 
will  immediately  produce  $800,000,  and  before  this  debt  will 
mature,  $10,000,000  or  $12,000,000  to  the  city,  which  is  to  be 
used  for  public  parks. 

The  act  set  out  in  the  writ  does  not  expressly  or  by  implica- 
tion take  away  from  the  city  the  power  previously  conferred 
to  lay  out  and  improve  parks. 

The  legislature  did  not,  in  the  charter,  divest  itself  of  the 
right  to  create  a  park. 

If  it  did,  the  passage  of  the  act  recited  in  the  writ  repealed 
the  charter' provision.     Robertson  v.  Rockford,  21  111.  458. 

Mr.  Thomas  Hoyne,  also  for  the  relators,  in  support  of  the 
proposition  that  the  legislature  had  the  constitutional  power  to 
require  the  officers  of  the  city  named  in  the  act  to  issue  the 
bonds  of  the  city,  without  submitting  the  question  to  the  peo- 
ple or  to  the  corporate  authorities  of  the  city,  cited  Nichols  v. 
Mayor,  etc.  of  Nashville,  9  Humph.  266 ;  Banh  of  Rome  v. 
The  Village  of  Rome,  18  K.  Y.  39  ;  People  v.  Mitchell,  45 
Barbour,  211 ;  People  v.  Mahoney,  13  Mich. 

In  answer  to  the  objection  that,  by  the  act  in  question,  the 
issue  of  the  bonds  to  the  park  commissioners,  imposed  an 
obligation  on  the  city  against  the  will  of  the  citizens  and  with- 
out the  assent  of  the  corporation,  and  that  they  will  be 
compelled  to  discharge  this  debt  by  an  ultimate  exercise 
of  the  power  of  taxation,  counsel  cited  Cooley  on  Consti- 
tutional Limitations,  pp.  232-3,  where  the  learned  author 
says,  if  the  cases  he  refers  to  are  sound,  "  the  limitations 
which  rest  upon  the  power  of  the  legislature  to  compel  muni- 
cipal corporations  to  assume  and  discharge  obligations  can  only 
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be  such  as  spring  from  the  general  principles  governing  taxa- 
tion— namely,  that  the  demand  or  purpose  for  which  the  tax 
is  levied,  shall  be  such  as  to  constitute  a  proper  charge  or  bur- 
den upon  the  State  or  portion  of  the  State  taxed  to  pay  or 
accomplish  it.  But,  upon  this  question  the  legislature  is  vested 
with  discretionary  and  compulsory  power,  and  its  decisions 
are  not  subject  to  review  in  the  courts.  They  must  be  final, 
unless  in  clear  cases,  where  there  being  no  ground  to  adjudge 
the  purpose  to  be  a  proper  one  for  taxation,  the  legislature 
may  be  held  to  have  proceeded  unwarrantably." 

The  cases  cited  are :  Thomas  v.  Zeland,  24  Wend.  67 ; 
Guilford  v.  Supervisors  Chenango,  18  Barb.  615 ,  same  case, 
13  N.  Y.  143 ;  People  v.  Mitchell,  45  Barb.  208  ;  People  v. 
Power,  25  111.  187 ;  People  v.  Mayor  of  Brooklyn,  4  N.  Y. 
419  ;  Oheany  v.  Hooser,  9  B.  Mon.  330  ;  Burrough  Dunmore's 
Appeal,  52  Pa.  374 ;  Louisiana  v.  Layton,  12  La.  An.  315. 

In  support  of  the  absolute  power  of  the  legislature  over  the 
whole  subject  of  taxation,  the  counsel  cited  Shaw  v.  Dennis, 
5  Gilm.  417  ;  City  of  Ottawa  v.  The  People  ex  rel  Caton,  48  111. 
233  ;  Town  of  Keithsburgh  v.  Frick,  34  111.  421 ;  Robertson  v. 
City  of  Rockford,  21  111.  459;  Dennis  v.  Maynard,  15  111. 
477  ;  Kirly  v.  Shaw,  19  Pa.  St.  K.  258. 

Messrs.  Stores  &  Wilson  and  Mr.  S.  A.  Irvin,  for  the 
respondents. 

After  reviewing  the  authorities  cited  in  behalf  of  the  rela- 
tors, counsel  said,  the  fact  that  no  instance  can  be  found, 
where  for  purely  local  purposes  the  legislature  has  seen  fit  to 
compel  local  authorities  to  impose  taxes  within  their  limits,  with- 
out their  consent,  is  of  great  force  in  showing  that,  as  a  general 
principle,  the  power  does  not  exist,  and  wherever  it  is  exercised, 
as  in  the  cases  cited  from  24  Wendell  and  3  Kernan,  the  right 
can  be  supported  upon  some  recognized  power  in  the  legisla- 
ture other  than  that  of  taxation. 
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And  denying  the  power  of  the  legislature  to  compel  muni- 
cipalities to  incur  debts  against  their  will,  and  thereby  to 
compel  a  resort  to  taxation  for  the  payment  of  such 
debts,  counsel  cited  Hampshire  v.  Franklin,  16  Mass.  87 ; 
Cheaney  v.  Hooser,  9  B.  Mon.  338  ;  Cooley  on  Constitutional 
Limitations,  234-5  ;  4  K  H.  566  ;  Colder  v.  Bull,  3  Dall.  386  ; 
Wilkinson  v.  Leland,  2  Peters,  627. 

The  mass  of  authorities  seeming  to  establish  a  different 
doctrine  than  here  contended  for,  on  the  question  of  local  tax- 
ation, arose  on  the  consideration  of  statutes  wholly  permissive, 
not  mandatory.  See  Pretty  man  v.  Board  of  Sup's,  19  111.  406 ; 
Harrison  v.  Holland,  3  Gratt.  247  ;  Talbot  v.  Dent,  9  B.  Mon. 
530  ;  13  B.  Mon.  13-26  ;  Cheaney  v.  Hooser,  9  B.  Mon.  344 ; 
Daniel  v.  Mayor,  11  Humph.  583;  Sharpless  v.  The  Mayor, 
etc.  21  Pa.  St.  160-182;  Goddin  v.  Crum,  8  Leigh,  155; 
Nichol  et  al.  v.  Mayor  of  Nashville,  9  Humph.  263. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

The  questions  presented  by  this  record  arise  on  a  demurrer 
to  an  alternative  writ  of  mandamus,  issued  on  the  relation  of 
Ezra  B.  McCagg,  John  B.  Turner,  Joseph  Stockton,  Andrew 
Nelson,  and  Jacob  Pelim,  styling  themselves  "  Commissioners 
of  Lincoln  Park,"  in  the  city  of  Chicago,  and  against  the 
mayor,  comptroller  and  clerk  of  that  city,  requiring  them  to 
show  cause  why  a  peremptory  writ  should  not  be  awarded 
against  them,  to  compel  them,  forthwith,  to  execute  and  deliver 
to  the  relators  certain  bonds  of  the  city,  to  which  they  claim 
to  be  entitled,  in  virtue  of  an  act  of  the  general  assembly  of 
this  State,  entitled,  "An  act  Jo  fix  the  boundaries  of  Lincoln 
Park,  and  provide  for  its  improvement,"  approved  February 
8,  1869. 

The  act  in  question  is  set  out  in  the  writ.  It  devotes  certain 
lands  within  defined  boundaries  in  the  towns  of  North  Chi- 
cago and  of  Lake  View  to  the  purposes  of  a  public  park,  to 
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be  known  as  "  Lincoln  Park."  All  the  land  within  the  desig- 
nated boundaries,  belonging  to  the  city,  is  appropriated 
without  any  compensation  to  the  city,  and  the  title  to  other 
lands  for  the  same  purpose,  is  permitted  to  be  acquired  by 
purchase  or  condemnation. 

A  board  of  commissioners  is  created,  with  authority  to  pur- 
chase any  of  the  lands  within  the  designated  boundaries,  at 
fair  and  reasonable  prices,  to  be  determined  by  them,  and  to 
be  paid  for  out  of  bonds  or  money  coming  to  their  hands  for 
the  purpose  of  acquiring  title.  Such  lands  to  be  conveyed  to 
and  vest  in  the  city,  to  be  used  as  a  part  of  the  park.  For  the 
purpose  of  acquiring  land  by  condemnation,  appraisers  were 
to  be  appointed  by  the  circuit  court  of  Cook  county,  on  appli- 
cation of  the  board  of  commissioners. 

It  is  then  provided  by  section  lg,  as  follows  :  For  the  pur- 
pose of  paying  for  the  land  taken  for  such  park  under  the 
provisions  of  this  act,  the  bonds  of  the  city  of  Chicago,  to 
such  an  amount  as  shall  be  necessary  for  that  purpose,  shall 
be  issued  by  the  mayor,  comptroller  and  clerk  of  said  city, 
from  time  to  time,  as  the  same  shall  be  required  by  the  board 
of  park  commissioners,  for  the  purpose  aforesaid,  and  shall 
be  delivered  to  said  board  upon  demand.  And  said  bonds 
shall  be  payable  in  twenty  years  from  the  date  thereof,  and 
shall  bear  interest  at  the  rate  of  seven  per  cent,  per  annum, 
payable  half-yearly,  on  the  first  clays  of  January  and  July  in 
each  year ;  and  the  said  bonds  and  the  proceeds  of  the  sale 
thereof,  shall  constitute  the  fund  for  paying  the  cost  of  the 
lands  taken  for  the  park. 

By  section  14,  authority  is  given  the  board  of  commissioners 
to  use  these  bonds  at  their  par  value,  by  paying  any  amount 
which  the  city  shall  have  become  liable  to  pay  for  the 
lands  purchased  or  condemned,  or  they  may  sell  the  bonds  at 
public  or  private  sale,  or  by  subscription,  upon  such  terms  as 
said  commissioners  shall  determine ;  and  power  is  given  to 
pledge  the  bonds  for  money  borrowed  temporarily,  at  a  rate 
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of  interest  not  exceeding  ten  per  cent,  per  annum,  if  deemed 
expedient  by  the  commissioners  so  to  do. 

Section  16  pledges  the  property  of  the  city  and  the  lands  so 
authorized  to  be  taken  for  the  park,  for  the  payment  of  the 
principal  and  interest  of  these  bonds. 

Section  19  places  the  park  under  the  exclusive  control  and 
management  of  a  board  of  commissioners,  to  consist  of  five 
persons,  named  and  styled  "  The  Commissioners  of  Lincoln 
Park." 

Section  20  appoints  the  relators  the  'first  board  of  commis- 
sioners, to  hold  office  as  such  for  five  years,  without  any 
compensation  for  their  services,  and  in  case  of  a  vacancy 
within  the  five  years,  the  same  to  be  filled  by  the  remaining 
members  of  the  board,  and  all  vacancies  occasioned  by  expira- 
tions of  the  terms  of  office,  to  be  filled  by  the  judge  of  the 
circuit  court  of  Cook  county. 

Section  21  gives  to  this  board  the  exclusive  control  and  gov- 
ernment of  the  park,  with  power  to  lay  it  out  and  regulate  it, 
and  to  pass  ordinances  for  its  government;  to  appoint  engineers, 
surveyors,  clerks  and  other  officers,  except  a  police  force  ;  to 
prescribe  and  define  their  duties  and  authority,  to  fix  the 
amount  of  their  compensation,  and  require  bonds  for  the  faith- 
ful performance  of  their  duties,  and  generally,  to  possess  all 
the  power  and  authority  by  law  conferred  on,  or  possessed  by, 
the  common  council  of  the  city  in  respect  to  public  squares  and 
places  in  the  city,  and  to  vacate  any  public  street  or  alley 
within  the  limits  of  the  park. 

By  section  3  of  an  act  amendatory  of  this  act,  approved 
March  30,  1869,  it  was  provided,  that  the  common  council  of 
the  city  should  not' issue,  or  cause  to  be  issued,  nor  should  any 
officer  of  the  city  execute  or  negotiate  the  bonds  of  the  city 
for  the  use  of  this  park,  to  an  amount  exceeding  five  hundred 
thousand  dollars. 

These  are  all  the  portions  of  the  acts  upon  which  the  ques- 
tions arise,  and  which  have  been  so  fully  discussed.  It  may 
be  here  stated,  that  North  Chicago,  South  Chicago  and  West 
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Chicago,  are  regularly  organized  townships  of  Cook  county, 
and  which  together  complete  the  city  of  Chicago.  The  town 
of  Lake  Yiew  is  also  an  organized  township,  but  forms  no 
part  of  the  city. 

The  alternative  writ  alleges  that  the  relators  accepted  the 
place  of  commissioners,  took  the  oath  and  gave  the  bonds  as 
prescribed  by  the  act ;  that  they  met  and  organized  by  the 
election  of  Ezra  B.  McCagg,  president,  and  appointed  Joseph 
Stockton  secretary,  and  since  their  organization  they  had 
caused  surveys  to  be  made,  and  had  apjDlied  for  the  appoint- 
ment of  appraisers,  who  were  appointed  by  the  circuit  court 
of  Cook  county  ;  that  the  appraisers  have  qualified  and  entered 
upon  the  discharge  of  their  duties,  and  that  the  relators,  as 
such  commissioners,  have  negotiated  with  some  of  the  owners 
for  a  part  of  the  property  embraced  within  the  limits  of  the 
park,  to  procure  the  title  thereof  for  the  city,  and  have,  gene- 
rally, undertaken  to  perform  the  duties  enjoined  upon  them 
as  commissioners,  by  the  act,  and  have  paid  and  become  liable 
to  pay  several  thousand  dollars,  and  that  the  city  of  Chicago 
has,  by  its  proper  officers,  the  board  of  public  works,  recog- 
nized the  relators  as  the  lawful  commissioners  authorized  to 
take  charge  of,  improve,  manage  and  control  this  park. 

The  relators  further  allege  that  they  had,  as  commissioners, 
ascertained  from  information  and  from  estimates  made  by 
them,  as  wTell  as  from  negotiations  to  obtain  the  lands  belong- 
ing to  private  persons,  authorized  to  be  taken,  that  it  would 
require  the  issue,  by  the  mayor,  comptroller  and  city  clerk,  of 
bonds  to  the  amount  of  five  hundred  thousand  dollars,  to  be 
used  for  the  purpose  of  paying  for  the  land  to  be  taken,  and 
they  determined,  and  now  allege  the  fact  was  and  is,  that 
bonds  to  the  amount  of  five  hundred  thousand  dollars  should 
be  issued  immediately  for  that  purpose,  and  that  they,  acting 
fis  such  commissioners,  by  and  through  their  president,  E.  B. 
McCagg,  did,  on  the  14th  of  May,  1869,.  apply  in  writing  to 
those  officials  at  their  respective  offices,  to  issue  such  bonds, 
which  they  refused,  in  Writing,  to  do.     And  the  relators  allege, 
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by  reason  of  such  refusal  they  are  prevented  from  acquiring 
for  the  city  of  Chicago,  for  the  purpose  of  a  public  park,  any 
of  the  lands  belonging  to  private  persons  or  corporations,  and 
from  enlarging  and  improving  the  park,  as  contemplated  by 
the  act,  and  aver  they  have  no  adequate  remedy  except  by 
mandamus. 

The  alternative  writ  stands  in  the  place  of  a  declaration  in 
an  ordinary  action  at  law,  and  must  show  a  case  prima  facie 
good,  and,  as  in  ordinary  cases,  the  demurrer  brings  before 
the  court  the  whole  merits  of  the  controversy.  The  writ  is 
only  to  be  awarded  in  a  case  where  the  party  applying  for  it 
shall  show  a  clear  right  to  have  the  thing  sought  by  it  done, 
and  by  the  persons  or  body  sought  to  be  coerced.  The  People, 
etc.  v.  Hatch,  33  111.  9. 

The  important  question  presented  by  the  demurrer,  arises 
upon  the  twelfth  section  of  the  act. 

The  relators  insist  that  it  is  within  the  constitutional  compe- 
tency of  the  general  assembly,  to  require  the  issue  of  these 
bonds  in  the  manner  indicated  in  the  act,  upon  the  demand  of 
the  relators,  and  that  it  was  not  necessary  to  submit  the  ques- 
tion of  creating  such  indebtedness,  to  the  municipal  corporation 
of  Chicago,  or  to  the  common  council,  or  to  the  mayor  and 
comptroller,  and  is  the  necessary  result  of  the  possession  by 
the  legislature  of  plenary  power  over  municipal  corporations, 
so  full  and  so  absolute  as  to  obliterate  them  altogether,  should 
the  public  exigencies  so  demand. 

The  demurrants  contend,  that  the  requirement  of  the  twelfth 
section,  compelling  them  to  issue  the  bonds  of  the  city  to  pay 
for  the  land  to  be  taken  for  Lincoln  Park,  and  to  provide  for 
its  improvement,  is  nothing  more  or  less  than  the  imposition 
of  a  tax  upon  all  the  taxable  property  within  the  limits  of  the 
city,  which  the  legislature,  of  itself,  without  the  agency  or 
consent  of  the  city  of  Chicago,  as  a  municipal  corporation, 
has  no  constitutional  power  to  impose.  It  is  contended,  it  is 
in  direct  violation  of  sec.  5  of  art.  9  of  the  constitution  of  the 
State,  which  provides  that  the  corporate  authorities  of  counties, 
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townships,  school  districts,  cities,  towns  and  villages, 
may  be  invested  with  power  to  assess  and  collect  taxes  for 
corporate  purposes ;  such  taxes  to  be  uniform  in  respect  to 
persons  and  property  within  the  jurisdiction  of  the  body  impo- 
sing the  same. 

It  is  argued  by  the  demurrants,  that  by  force  of  this  provi- 
sion, none  but  the  corporate  authorities  of  a  city  can  be 
invested  with  the  power  of  assessing  and  collecting  taxes — that 
municipal  taxes  can  only  be  assessed  and  collected  for  corpo- 
rate purposes,  and  they  must  be  uniform  with  respect  to  the 
persons  and  property  within  the  municipal  jurisdiction. 

It  is  also  claimed  that  the  corporate  authorities  of  a  city  are 
the  legislative  department  of  a  city  government,  which  depart- 
ment, by  the  charter  of  the  city  of  Chicago,  is  composed  of 
the  mayor  and  two  aldermen  for  each  ward,  elected  by  the 
voters  of  the  several  wards,  and  the  argument  is,  that  by  this 
department  alone  can  a  tax  be  imposed  for  a  corporate  pur- 
pose. 

It  is  further  contended,  that  this  section  of  art.  9,  is  an  abso- 
lute limitation  upon  the  exercise  of  the  taxing  power  by  the 
legislature — that  it  so  limits  the  general  powers  of  that  body 
in  relation  to  municipal  taxation,  that  all  the  legislature  can 
do  is  to  vest  the  power  in  the  corporate  authorities,  to  be  exer- 
cised or  not,  as  those  authorities  may  deem  expedient. 

We  have  read  with  great  care  the  able  arguments  presented 
by  counsel  on  both  sides,  and  have  examined  the  cases  to 
which  they  refer  as  sustaining  their  propositions.  We  have 
not  been  furnished  with  the  constitutional  provisions  of 
the  several  States  before  whose  courts  these  determinations 
cited  have  been  made,  nor  do  we  know  wherein  they  resemble 
those  of  this  State,  or  differ  from  them.  Some  of  the  cases 
cited  deny  to  the  legislature  the  possession  of  the  power  to 
compel,  against  the  will  of  a  municipal  corporation,  its  citizens 
to  incur  pecuniary  obligations  to  be  discharged  by  taxation, 
while  other  cases  seem  to  hold  that  such  corporations  are  so 
completely  under  legislative  control,  that  the  legislature  may 
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compel  them  to  do,  whatever  it  may  permit  them  to  do,  having 
the  general  benefit  in  view. 

We  do  not  consider  that  it  is  necessary  we  should  attempt 
to  settle  these  conflicting  opinions,  as  this  case  does  not  seem 
to  require  it.  We  are  inclined  to  think,  as  a  mere  question  of 
an  exercise  of  the  taxing  power,  it  would  be  very  difficult  to 
sustain  this  law  under  sec.  5  of  art.  9  of  the  constitution. 

In  Harward  v.  The  St.  Clair  &  Monroe  Levee  <&  dam- 
age Company,  a  case  submitted  at  the  last  January  term,  but 
in  which  no  opinion  had  been  agreed  upon  when  this  case  was 
argued,  we  held  this  section  was  to  be  construed  as  a  limitation 
upon  the  power  of  the  legislature  to  delegate  the  right  of  corpo- 
rate or  local  taxation  to  any  other  than  the  corporate  or  local 
authorities,  and  that  by  the  phrase,  "corporate  authorities,"  must 
be  understood  those  municipal  officers  who  are  either  directly 
elected  by  the  people  to  be  taxed,  or  appointed  in  some  mode 
to  which  they  have  given  their  assent.  To  what  extent  it  is 
to  be  construed  as  a  limitation  upon  the  power  of  local  taxa- 
tion directly  by  the  legislature  itself,  it  was  not  necessary  in 
that  case,  nor  is  it  in  this,  to  decide.  However  strong  the 
argument  in  favor  of  so  construing  it,  there  nevertheless  may 
be  cases  where  the  legislature,  without  the  consent  of  the  cor- 
porate authorities,  might  impose  taxes,  local  in  their  character, 
if  required  by  the  general  good  government  of  the  State, 
because  such  taxes  would  not  be  merely  and  only  for  corporate 
purposes,  as  if  one  of  the  cities  of  the  State  should  be  insur- 
gent, requiring  the  interposition  of  the  military  power,  it  will 
not  be  denied  the  State,  on  quelling  the  insurrection,  could 
impose  taxes  upon  the  city  to  defray  the  expense  of  a  resort 
to  military  power.  So,  if  the  police  department  of  a  city 
should  fail  to  furnish  reasonable  security  to  life  and  property, 
the  State,  undoubtedly,  might  provide  such  force,  and  assess 
the  city  for  the  expense  ;  but  the  tax  authorized  by  the  act  in 
question  is  for  a  purpose  purely  local  and  corporate,  having  no 
other  element  about  it,  and  the  commissioners  appointed  by 
it  are,  in  no  sense,  corporate  authorities  of  the  city  of  Chicago. 
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They  are  a  mere  agency  to  accomplish  the  purpose  specified 
in  the  act,  and  made  to  supersede  the  regularly  constituted 
authorities  of  the  city,  to  whom  by  the  charter  of  the  city, 
had  been  committed  the  establishment,  control  and  govern- 
ment of  the  parks  of  the  city. 

Not  being  a  corporate  authority  of  the  city  of  Chicago,  it 
cannot  be  said  they  are  the  authority  contemplated  by  the  fifth 
section  of  article  nine  of  the  constitution,  in  whom  the  legis- 
lature may  vest  the  power  of  assessing  and  collecting  taxes 
for  corporate  purposes.  Although  no  express  power  is  con- 
ferred, by  this  act,  upon  these  commissioners  to  assess  and  collect 
taxes,  yet,  its  equivalent — or  what  is  worse  and  more  oppres- 
sive— a  power  has  been  conferred  upon  them  to  impose  a 
burden  upon  a  small  locality,  and  without  its  consent,  of  half 
a  million  of  dollars,  to  remove  which,  resort  must  be  had  to 
taxation,  to  continue  for  a  series  of  years. 

The  relators  have  cited  numerous  cases  as  authority  in  sup- 
port of  the  point  they  make,  but  they  have  failed  to  find  a  case 
wherein  it  has  been  held  that  the  legislature  can  compel  a  city, 
against  its  will,  to  incur  a  debt  by  the  issue  of  its  bonds  for  a 
local  improvement.  While  it  is  conceded  that  municipal  cor- 
porations, which  exist  only  for  public  purposes,  are  subject  at 
all  times  to  the  control  of  the  legislature  creating  them,  and 
have,  in  their  franchises,  no  vested  right,  and  whose  powers 
and  privileges  the  creating  power  may  alter,  modify  or  abolish 
at  pleasure,  as  they  are  but  parts  of  the  machinery  employed 
to  carry  on  the  affairs  of  the  State,  over  which,  and  their  rights 
and  effects,  the  State  may  exercise  a  general  superintendence 
and  control,  {Richland  County  v.  Lawrence  County,  12  111.  8  ; 
Trustees  of  Schools  v.  Tatman,  13  ib.  30,)  we  are  not  of 
opinion  that  power,  such  as  it  is,  can  be  so  used  as  to  compel 
any  one  of  our  many  cities,  to  issue  its  bonds  against  its  will,  to 
erect  a  park  or  for  any  otherimprovement — to  force  it  to  create 
a  debt  of  millions — in  effect,  to  compel  every  property  owner  in 
the  city  to  give  his  bond  to  pay  a  debt  thus  forced  upon  the 
city.     It  will  hardly  be  contended,  that  the  legislature  can 
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compel  a  holder  of  property  in  Chicago  to  execute  his  individ- 
ual bond  as  security  for  the  payment  of  a  debt  so  ordered  to 
be  contracted.  A  city  is  made  up  of  individuals  owning  the 
property  within  its  limits,  the  lots  and  blocks  which  compose 
it,  and  the  structures  which  adorn  them.  "What  would  be  the 
universal  judgment,  should  the  legislature,  sua  sponte,  project 
magnificent  and  costly  structures  within  one  of  our  cities — 
triumphal  arches,  splendid  columns,  and  perpetual  fountains, 
and  require,  in  the  act  creating  them,  that  every  owner  of 
property  within  the  city  limits  should  give  his  individual  obli- 
gation for  his  proportion  of  the  cost,  and  impose  such  costs  as 
a  lien  upon  his  property  forever  ?  What  would  be  the  public 
judgment  of  such  an  act,  and  wherein  would  it  differ  from 
the  act  under  consideration  ? 

Although,  by  section  16,  the  lands  to  be  taken  for  this  park, 
and  the  property  owned  by  the  city  of  Chicago,  as  a  corpora- 
tion, are  primarily  pledged  for  the  payment  of  the  bonds 
demanded,  and  the  interest  upon  them,  ultimately,  if  the  bonds 
are  negotiated,  both  principal  and  interest  must  be  paid  by 
the  people  out  of  their  individual  property,  should  the  primary 
fund  be  insufficient.  This  is  apparent  from  this  fifth  section, 
which  declares  that  "  the  general  assembly  shall  require  that 
all  the  property  within  the  limits  of  municipal  corporations, 
belonging  to  individuals,  shall  be  taxed  for  the  payment  of 
debts  contracted  under  authority  of  law."  These  bonds  are  a 
debt — it  is  a  debt  created  under  the  authority  of  law,  and  is 
an  enduring  lien  upon  the  property  of  every  individual  owner. 
The  debt  being  created  by  authority  of  law,  the  legislature  is 
compelled  to  require  that  individual  property  shall  be  taxed  to 
pay  it.  They  have  no  discretion  upon  the  subject.  Here,  then, 
is  a  case  where  taxes  may  be  assessed,  not  by  any  corporate 
authority  of  the  city,  but  by  commissioners  to  whom  is 
entrusted  the  erection,  establishment  and  control  of  this  park, 
and  this,  without  the  consent  of  the  pioperty  owners. 

"We  do  not  think  it  is  within  the  constitutional  competency 
of  the  legislature  to  delegate  this  power  to  these  commissioners. 
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If  the  principle  be  admitted,  that  the  legislature  can,  uninvited, 
of  their  mere  will,  impose  such  a  burden  as  this  upon  the  city 
of  Chicago,  then  one  much  heavier  and  more  onerous  can  be 
imposed, — in  short,  no  limit  can  be  assigned  to  legislative 
power  in  this  regard.  If  this  power  is  possessed,  then  it  must 
be  conceded  that  the  property  of  every  citizen  within  it,  is 
held  at  the  will  and  pleasure  of  the  legislature.  Can  it  be, 
that  the  general  assembly  of  the  State,  just  and  honest  as  its 
members  may  be,  is  the  depositary  of  the  rights  of  property 
of  the  citizen  ?  Would  there  be  any  sufficient  security  for 
property,  if  such  a  power  was  conceded?  Eo  well  regulated 
mind  can  entertain  the  idea,  that  it  is  within  the  constitutional 
competency  of  the  legislature  to  subject  the  earnings  of  any 
portion  of  our  people  to  the  hazards  of  such  legislation. 

We  fail  to  perceive  any  real  difference,  in  principle,  in  forcing 
this  burden  upon  the  city,  and  imposing  a  like  burden,  by  the 
direct  action  of  the  legislature  upon  individual  property  own- 
ers within  it,  for  in  both  cases,  the  debt,  at  maturity,  must 
be  paid  by  such  holders,  while  the  accruing  interest  is  a  con- 
stant drain  upon  their  resources. 

No  case,  amid  the  multitude  which  have  been  cited  by  the 
relators,  goes  to  the  extent  of  this,  and  with  our  understand- 
ing of  the  constitution,  no  warrant  is  found  there  for  such 
legislation.  Rather  than  attempt  to  compel  submission  to  such 
a  law,  surely,  the  alternative  should  be  presented  to  the  city 
to  be  deprived  of  its  corporate  franchises,  for  cases,  if  such 
legislation  is  sanctioned,  may  arise  where  a  city  would  prefer 
such  deprivation  in  preference  to  incurring  a  debt  which  might 
prove  greatly  detrimental  to  their  prosperity  or  wholly  ruin- 
ous. 

The  respondents  are  officers  of  the  city,  elected  by  the  peo- 
ple of  the  several  wards.  They  represent  the  people — they 
are  their  lawfully  constituted  agents,  and  have  refused  to  issue 
the  bonds  demanded.  The  question  is  merely  local,  and  no 
rights  that  we  can  discover  having  been  acquired  under  the 
law,  a  proper  case  for  our  interference  has  not  been  made  out. 
3 — 5 1st  III. 
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If,  however,  the  common  council,  clothed,  as  it  is  by  the  char- 
ter, with  power  over  this  whole  subject  of  parks,  and  with 
power  to  direct  the  issue  of  bonds,  shall  pass  an  ordinance 
directing  the  mayor,  comptroller  and  city  clerk  to  issue  these 
bonds,  and  they  should  refuse,  we  might  interfere  and  compel 
them  by  mandamus  to  do  the  required  act,  but  we  cannot  on 
this  recorpl,  with  the  views  we  entertain  and  have  expressed. 

There  is  another  view  we  have  taken  of  this  case,  to  which 
we  will  now  advert,  and  which  seems  to  us  to  settle  the  ques- 
tion made  beyond  all  controversy. 

By  sec.  37  of  art.  3  of  our  constitution,  the  State  is  prohibi- 
ted from  creating  a  debt  exceeding  fifty  thousand  dollars, 
without  the  consent  of  the  people,  manifested  by  a  vote  at  a 
general  election,  and  the  law  authorizing  its  creation  is  required 
to  be  published  at  least  three  months  before  the  vote  is  taken, 
and  provision  is  required  to  be  made  at  the  same  time  for  the 
payment  of  the  interest  annually  as  it  may  accrue,  by  a  tax  to 
be  levied  for  the  purpose,  or  from  other  sources  of  revenue, 
which  law  providing  for  levying  such  tax,  is  also  to  be  sub- 
mitted to  the  people  with  the  law  providing  for  contracting 
the  debt. 

So  sensibly  impressed  were  the  framers  of  our  constitution, 
of  the  liability  of  legislative  bodies  to  incur  debts,  some- 
times for  objects  not  entirely  praiseworthy  or  useful,  and  the 
hazards,  losses  and  disturbances  to  which  they  lead,  that  they 
interposed  the  power  of  the  people  at  the  very  threshold,  to 
prevent  this  danger — to  tie  up  the  hands  of  the  legislature  on 
this  subject — to  divest  it  of  a  power  which  dear  bought 
experience  had  satisfied  the  people  should  not  be  left  unre- 
strained. 

The  burden  imposed  by  this  law,  upon  a  fractional  part  of 
this  great  State,  is  ten-fold  heavier  than  the  legislature  can 
impose  upon  the  people  of  the  whole  State,  without  their  pre- 
vious consent  manifested  by  a  vote  at  a  general  election.  In 
view  of  this  wise  and  salutary  provision  of  the  constitution, 
can  it  be  seriously  contended,  that  the  legislature  can  exercise 
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the  assumed  power  to  force  one  and  all  of  the  municipalities 
of  this  State,  to  incur  debts  amounting  to  millions  of  dollars, 
by  one  dash  of  the  legislative  pen,  for  corporate  purposes, 
when  to  meet  the  most  urgent  demands  of  the  public,  and 
provide  for  the  general  welfare,  they  cannot  create  a  debt 
against  the  State  exceeding  the  sum  of  fifty  thousand  dollars  ? 
The  proposition  is  so  inconsistent  with  the  spirit  and  plain 
intention  of  this  provision  that  it  can  receive  no  favor  in  this 
court. 

How  can  we  hold,  in  view  of  the  protection  this  clause  was 
designed  to  give  the  people  of  the  whole  State,  that  the  people 
of  a  particular  municipality  can  be  subjected  to  a  corporate  debt, 
without  the  consent  either  of  the  people  to  be  taxed  or  of  their 
corporate  authorities  3 

The  protection  of  the  whole  implies,  necessarily,  the  protec- 
tion of  all  its  organized  parts,  and  the  whole  cannot  be  secure 
while  all  or  any  of  its  parts  are  exposed  to  danger.  What  is 
the  real  value  of  this  provision  of  the  constitution,  if  the  leg- 
islature, inhibited  from  incurring  a  debt  beyond  fifty  thousand 
dollars  on  behalf  of  the  State,  may  force  a  debt  ten-fold  or  one 
hundred-fold  greater,  for  there  is  no  limit  to  the  power,  upon  all 
the  cities  of  the  State  ?  We  can  perceive  none.  Where  these 
municipalities  become  so  indebted  by  compulsion  of  the  legis- 
lature, the  wThole  State,  in  its  real  and  substantive,  if  not  in  its 
corporate  body,  will,  in  truth  and  in  fact,  be  the  debtor, 
for  the  same  power  of  coercion  can  be  applied  to  counties  and 
towns,  and  as  the  State  is  made  up  of  cities,  counties  and 
towns,  the  whole  State  may  thus  become  involved.  This  pro- 
vision, then,  would  be  no  restriction  upon  the  power  to  create 
a  debt  beyond  a  certain  amount,  and  would  fail  of  its  purpose 
of  protecting  the  State  and  its  citizens  from  oppressive  bur- 
dens. Those  citizens  who  are  to  be  affected  by  the  debt,  should 
certainly  have  some  voice  in  its  creation,  on  the  same  principle 
that  the  people  of  the  whole  State  are  to  express  their  consent 
by  a  vote,  to  the  creation  of  a  debt  affecting  them  and  their 
material  interests. 


36  The  People  ex  rel.  v.  Mayor  etc.  Chicago.  [June  T., 

Opinion  of  the  Court. 

We  do  not,  of  course,  intend  to  be  understood  by  this  rea- 
soning, as  asserting  that  the  legislature  cannot  authorize  the 
proper  corporate  authorities  of  a  municipality  to  issue  its  bonds 
for  corporate  purposes  for  more  than  fifty  thousand  dollars, 
even  without  a  vote  of  the  people.  What  we  do  say  is,  that 
an  attempt  by  the  legislature  to  compel  a  municipality  to  do 
this  without  either  a  popular  vote  or  the  assent  of  its  duly 
elected  corporate  authorities,  is  not  in  harmony  with  the  spirit 
of  this  provision  of  the  constitution. 

This  power  over  municipalities  is  not  to  be  found  in  the 
power  conceded  to  the  legislature  to  alter,  modify  or  abolish 
their  charters.  It  has  no  abiding  place  in  the  constitution,  and 
we  are  constrained  to  say,  the  legislature  in  imposing  this 
burden  upon  the  city  of  Chicago,  assumed  a  power  which  the 
constitution  of  the  State,  in  its  spirit  and  true  meaning,  inhi- 
bited them  from  exercising. 

We  have  been  referred  to  the  case  of  The  City  of  Ottawa^ 
v.  The  People,  ex  rel.  Caton,  48  111.  233,  as  conclusive  in 
favor  of  the  relators.  We  do  not  so  understand  it.  In  that 
case,  the  question  of  the  constitutionality  of  the  act  of  the 
legislature  requiring  the  levy  and  collection  of  a  tax  for  the 
construction  of  the  bridges  within  the  corporate  limits  of  the 
city  of  Ottawa,  was  not  argued,  and  was  not  really  pre- 
sented by  the  record.  The  tax  had  been  levied  and  collected 
and  disbursed  in  building  the  bridges,  without  objection.  The 
act  authorizing  their  construction,  provided,  that  when  finished 
they  should  be  under  the  control  of  the  city  authorities  for  the 
use  of  the  public.  They  were  pivot  bridges,  and  when  com- 
pleted, the  city  refused  to  take  charge  of  them,  or  to  incur  the 
expense  of  making  them  available  to  the  public.  A  manda- 
mus was  allowed  to  compel  them  to  perform  the  duty  enjoined 
upon  them  by  the  act. 

Had  the  tax-payers  resisted  the  levy  and  collection  of  the 
tax,  on  the  ground  that  neither  the  people  of  the  city,  nor 
the  corporate  authorities,  had  assented  to  its  imposition,  some 
analogy  might  have  existed.     That  case  only  holds  that  the 
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city  should  perform  a  duty  imposed  upon  it  by  the  act  autho- 
rizing the  construction  of  the  bridges. 

Disposing  of  the  main  question  renders  it  unnecessary  to 
discuss  the  question — are  these  commissioners  officers  ? 

On  the  whole  case,  it  seems  to  us  one  where  the  city  should 
be  permitted  to  submit  to  a  deprivation  of  its  corporate  fran- 
chises, instead  of  being  placed  under  a  mandamus  by  the 
courts.  This  alternative,  as  we  have  before  said,  ought  in 
justice  be  allowed  it.  If  this  act  of  the  legislature  is  sanc- 
tioned, the  same  power  can  be  applied  to  all  our  counties, 
cities,  and  incorporated  towns,  and  the  very  consequences  pro- 
duced, which  it  was  the  object  of  sec.  37  of  art.  3  of  the 
constitution  to  prevent. 

We  do  not  think  a  case  for  the  interference  of  this  court  is 
presented  by  the  alternative  writ,  and  the  demurrer  thereto 
must  be  allowed  and  the  peremptory  mandamus  refused. 

.Mandamus  refused. 


The  People  of  the  State  of  Illinois,  ex  rel. 
John  M.  Wilson  et  al,  South   Park  Commissioner 

v. 
Edward  S.  Salomon,  County  Clerk  of  Cook  County. 

1.  Municipal  corporations — of  the  power  of  tlie  legislature  to  create 
special  taxation  districts  for  municipal  purposes.  While  section  5  of  article 
9  of  the  constitution,  which  provides  that  the  corporate  authorities  of  coun- 
ties, townships,  school  districts,  cities,  towns  and  villages,  may  he  vested 
with  power  to  assess  and  collect  taxes  for  corporate  purposes,  must  be  con- 
strued as  a  limitation  upon  the  power  of  the  legislature  to  authorize  any- 
other  than  corporate  authorities  to  assess  and  collect  local  taxes,  and  as 
limiting  the  objects  of  local  taxation  to  corporate  purposes,  yet  it  does  not 
confine  the  legislature  to  any  particular  corporate  authorities,  or  to  any  then 
known  instrumentalities  of  that  character.    There  is  no  prohibition  against 
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the  creation  by  the  legislature,  of  every  conceivable  description  of  corpo- 
rate authority,  and,  when  created,  to  endow  them  with  all  the  faculties  and 
attributes  of  other  pre-existing  corporate  authorities. 

2.  So,  several  towns  may  be  united  in  one  district  for  the  special  pur- 
pose of  establishing  and  maintaining  a  public  park,  and  the  corporate 
authority  of  the  district  so  created,  in  respect  to  the  special  object  of  its 
creation,  -may  be  vested  in  commissioners  specially  created  for  the  purpose^ 
and  in  whom  the  power  may  be  vested,  of  assessing  and  collecting  taxes,  for 
the  special  corporate  purpose,  within  the  new  corporate  district. 

3.  But  this  power  in  the  legislature  is  subject  to  this  limitation,  that,  a 
local  burthen  of  that  character  cannot  be  imposed  upon  the  people  of  the 
district  so  created,  without  their  consent;  and  it  seems  the  assent  of  a 
majority  of  each  of  the  towns  to  be  affected,  would  be  essential. 

4.  Same — what  constitutes  a  municipal  corporation — and  herein,  of  the  act 
1869,  in  relation  to  the  South  Parle,  in  Chicago.  So,  under  the  act  of  Febru- 
ary 24,  1869,  providing  for  the  location  and  maintenance  of  a  park  for  the 
towns  of  South  Chicago,  Hyde  Park  and  Lake,  those  towns  were  erected 
into  a  park  district,  and  the  people  of  the  towns  affected  by  the  act  having, 
by  a  vote,  accepted  its  provisions,  the  board  of  park  commissioners  thereby 
created,  to  whom  was  committed  the  entire  control  of  the  park,  became  a 
municipal  corporation,  in  whom  it  was  competent  for  the  legislature  to  vest 
the  power  to  assess  and  collect  taxes  within  the  park  district  so  created,  for 
the  special  corporate  purpose  of  its  creation,  and  such  is  the  effect  of  that 
portion  of  the  act  which  requires  the  county  clerk  of  the  county  in  which 
that  district  is  situated,  on  the  estimate  of  the  park  commissioners,  to  place 
the  amount  required,  within  certain  limits,  in  the  tax  warrants  for  the  towns 
embraced  in  the  district. 

5.  Taxation — of  the  property  of  municipal  corporations.  That  clause  in 
the  constitution  which  requires  that  every  person  and  corporation  shall  pay 
a  tax  in  proportion  to  the  value  of  his  or  her  property,  does  not  embrace 
public  municipal  corporations.  The  corporations  aimed  at  by  the  constitu- 
tion, are  private,  not  public,  corporations. 

6.  So,  it  was  competent  for  the  legislature,  in  providing  for  the  establish- 
ment and  maintenance  of  the  South  Park,  in  the  city  of  Chicago,  and 
creating  a  board  of  commissioners,  in  whom  the  fee  of  the  park  property 
was  vested,  but  the  usufruct  in  which  was  in  the  public,  to  exempt  such 
property  from  taxation, 

7.  Statutes — of  submitting  acts  of  the  legislature  to  a  vote  of  the  people. 
The  power  to  enact  laws  necessarily  includes  the  right  in  the  law-making 
power  to  determine  and  prescribe  the  conditions  upon  which  the  law  in  a 
given  case,  shall  come  into  operation  or  be  defeated,  and  this  contingency 
may  as  well  be  the  result  of  the  vote  of  the  people  of  the  locality  to  be 
affected  by  the  law  as  any  other. 
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8.  Mandamus — whether  it  will  be  awarded  pending  another 
involving  the  same  question.  It  has  been  held,  that  where  the  parties  have 
commenced  proceedings  other  than  by  mandamus,  to  obtain  the  adjudication 
of  a  question,  the  court  will  not,  except  in  extraordinary  cases,  interfere  by 
mandamus.  But  as  the  granting  of  a  mandamus  is  a  matter  of  discretion, 
the  pendency  of  another  proceeding  will  not  prevent  its  being  awarded,  if 
it  seems  to  the  court  to  be  proper  to  do  so. 

9.  So,  upon  an  application  of  the  commissioners  of  the  South  Park,  in 
Chicago,  for  a  mandamus  to  compel  the  county  clerk  of  Cook  county  to 
receive  and  file  an  estimate  made  by  the  commissioners,  of  the  amount  of 
money  required  for  park  purposes,  and  to  place  that  amount  in  the  proper 
tax  warrants  to  be  collected  from  the  tax  payers  of  the  district,  as  provided 
in  an  act  of  the  legislature  on  that  subject,  it  was  held,  the  writ  of  manda- 
mus ought  to  be  awarded,  notwithstanding  the  pendency  of  a  suit  in 
chancery,  by  which  the  county  clerk  and  the  commissioners,  were  sought  to 
be  enjoined,  at  the  instance  of  a  property  owner  interested,  from  doing  the 
same  act  which  it  was  sought  by  the  writ  of  mandamus  to  have  done.  The 
chancery  suit  would  be  final  only  as  between  the  immediate  parties  to  it, 
and  a  decree  would  not  bar  a  suit  of  the  same  nature  by  each  property 
owner,  and  thus  the  commissioners  might  be  delayed  indefinitely  in  the  per- 
formance of  their  duties, — so  it  was  considered  more  complete  justice  could 
be  done  by  means  of  the  writ  of  mandamus,  and  it  was  awarded. 

This  is  an  application  to  this  court  for  a  peremptory  writ  of 
mandamus.     The  opinion  contains  a  statement  of  the  case. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  relators. 

Messrs.  Stores  &  Wilson  and  Mr.  John  J.  McKinnon,  for 
the  respondent. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  application  by  John  M.  Wilson  and  others,  styling 
themselves  South  Park  Commissioners,  for  a  peremptory  man- 
damus against  Edward  S.  Salomon,  the  clerk  of  the  county 
court  of  Cook  county,  to  compel  him,  as  such  clerk,  to  receive 
and  file  in  his  office,  forthwith,  a  certain  estimate  transmitted 
to  him  by  the  petitioners,  of  the  amount  of  money  that  they 
allege   will  be  required  to  be  raised  by  taxation   the  next 
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succeeding  year,  for  the  improvement,  maintenance  and 
government  of  the  South  Park  ;  and  to  compel  him  to  proceed 
to  levy  or  assess  the  amount  certified  in  such  estimate,  upon 
the  taxable  property  in  the  towns  of  South  Chicago,  Hyde  Park 
and  Lake,  in  the  next  general  tax  warrants,  for  the  collection 
of  State  and  county  taxes  in  those  towns. 

It  is  stipulated,  that  the  petition  shall  stand  in  the  place  of 
an  alternative  writ,  to  which  a  motion  to  quash  has  been  inter- 
posed, so  that,  the  question,  whether  certain  acts  of  the 
general  assembly  mentioned  in  the  petition,  are  so  far  valid, 
that  the  amount  certified  to  the  respondent  by  the  South  Park 
Commissioners,  ought  to  be  levied  and  collected  as  a  tax  as 
provided  in  those  acts,  and  the  further  question,  whether  the 
relators  are  precluded  of  their  remedy  by  mandamus,  by 
reason  of  the  pendency  of  a  suit,  by  injunction  particularly 
mentioned  in  a  stipulation  on  file,  may  be  fully  presented  and 
decided. 

The  opinion  alleges,  that  on  the  24th  of  February,  1869, 
an  act  of  the  general  assembly  of  this  State  was  duly  approved, 
entitled,  "  an  act  to  provide  for  the  location  and  maintenance 
of  a  park  for  the  towns  of  South  Chicago,  Hyde  Park  and 
Lake." 

By  section  one  of  this  act,  the  governor  of  the  State  was 
required  to  appoint  five  persons,  who,  and  their  successors,  are 
constituted  a  board  of  public  park  commissioners,  to  be  known 
under  the  name  of  the  South  Park  Commissioners,  each  of 
the  commissioners,  before  entering  upon  the  duties  of  his 
office,  was  required  to  take  an  oath,  well  and  properly  to  dis- 
charge the  duties  of  his  office  for  the  interest  of  the  public, 
and  to  give  a  bond  in  the  penal  sum  of  fifty  thousand  dollars, 
with  one  or  more  sureties  to*be  approved  by  the  judge  of  the 
circuit  court  of  Cook  county,  payable  to  the  treasurer  of  Cook 
county,  conditioned  for  the  faithful  discharge  of  their  duties 
under  the  act. 

By  section  2,  provision  is  made  for  fixing  the  terms  of  office 
of  the  several  members?  and  for  organizing,  by  the  election  of 
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one  of  their  number  as  president,  and  one  of  their  number  as 
auditor,  and  by. the  appointment  of  a  treasurer,  who  should  be 
required  to  give  a  bond,  with  not  less  than  three  sufficient 
sureties,  for  the  faithful  discharge  of  his  duties,  in  the  penal 
sum  of  five  hundred  thousand  dollars,  to  be  approved  by  the 
judge  of  the  same  circuit  court.  A  secretary  was  required  to 
be  chosen ;  a  seal  to  be  adopted,  which  they  could  alter  at 
pleasure  ;  a  record  to  be  kept  of  their  proceedings  ;  no  com- 
pensation allowed  the  commissioners,  except  to  the  president; 
vacancies  to  be  filled  by  appointment  of  the  judge  of  the  circuit 
court  of  Cook  county,  and  the  board  is  declared  a  body  politic 
and  corporate,  and  to  have  and  enjoy  all  the  powers  necessary 
for  the  purposes  of  the  act. 

Those  purposes  are  declared  by  the  fourth  section,  which 
are,  the  selection  of  certain  described  lands  by  the  commission- 
ers, within  ninety  days  after  their  organization,  situate  in  the 
towns  of  South  Chicago,  Hyde  Park  and  Lake,  which  lands, 
when  acquired,  are  to  be  held,  managed  and  controlled  by 
them  and  their  successors,  as  a  public  park,  for  the  recreation, 
health  and  benefit  of  the  public,  and  free  to  all  persons  forever, 
subject  to  such  necessary  rules  and  regulations  for  the  well 
ordering  and  government  of  the  same,  as  the  commissioners, 
or  their  successors,  may  adopt. 

The  fifth  section,  gives  the  commissioners  power,  if  they 
and  the  owner  of  any  of  the  lands  cannot  agree,  to  proceed  to 
condemn  them. 

Provision  is  made  by  section  seven,  for  the  appointment  of 
assessors  to  assess  the  benefits  and  damages. 

The  eighth  section  is  as  follows  : 

"  For  any  deficiencies  arising  through  acquiring  title  to  said 
park,  and  for  the  payment  of  the  expenses  of  enclosing, 
maintaining  and  improving  the  park  herein  provided  for,  and 
the  expenses,  disbursements  and  charges  in  the  premises,  the 
said  commissioners  shall  have  power  to  loan  or  borrow,  from 
time  to  time,  for  such  time  as  they  shall  deem  expedient,  a 
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sum  of  money  not  exceeding  two  millions  of  dollars,  and  shall 
have  authority  to  issue  bonds,  secured  upon  the  said  park  and 
improvements,  which  bonds  shall  issue  under  the  seal  of  said 
commissioners,  and  shall  be  signed  by  said  commissioners,  and 
countersigned  by  the  secretary  of  said  board,  and  bear  interest 
not  exceeding  seven  per  cent,  per  annum  ;  and  it  shall  be  the 
duty  of  said  commissioners  to  keep  an  accurate  register  of  all 
bonds  issued  by  them,  showing  the  number,  date  and  amount 
of  each  bond,  and  to  whom  the  same  was  issued,  and  said 
register  shall  at  all  times  be  open  to  the  investigation  of  the 
public ;  and  for  the  payment  of  the  principal  and  interest  of 
said  bonds,  the  said  park  and  improvements  shall  be  irrevocably 
pledged,  and  the  towns  of  South  Chicago,  Hyde  Park  and 
Lake  shall  be  irrevocably  bound ;  and  said  bonds  may  be  sold 
by  said  commissioners,  upon  .such  terms  and  for  such  prices  as 
in  the  judgment  of  said  commissioners,  can  be  obtained  for  the 
same  in  cash." 

Section  nine  provides  as  follows : 

"  The  said  board  of  park  commissioners  shall,  annually,  on 
or  before  the  first  day  of  December  in  each  year,  transmit  to 
the  clerk  of  the  county  court  of  Cook  county  an  estimate,  in 
writing,  of  the  amount  of  money,  not  exceeding  in  any  one 
year  three  hundred  thousand  dollars,  necessary  for  the  pay- 
ment of  the  interest  on  the  bonds  issued  by  said  board,  and 
that  in  addition  thereto  will  be  required  for  the  improvement 
maintenance,  and  government  of  said  park  during  the  current 
year;  and  the  said  clerk  shall  proceed  to  determine  what  per 
cent,  said  sum  is  on  the  taxable  property  of  said  towns,  accord- 
ing to  the  several  assessors' 'returns  for  the  respective  year, 
and  shall  in  the  next  general  tax  warrants  for  the  collection  of 
State  and  county  taxes  in  said  several  towns,  set  down  the 
amount  chargeable  to  the  several  persons,  corporations,  lots  or 
parcels  of  ground,  in  a  separate  or  appropriate  column,  and 
shall  receive  such  compensation  as  now  allowed  by  law ;  and 
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the  collectors  respectively  shall  proceed  to  collect  the  same  in 
the  manner  now  provided  by  law  for  the  collection  of  State  and 
connty  taxes ;  and  all  the  provisions  of  law,  in  respect  to  the 
collection  of  State  and  county  taxes,  and  proceedings  to  enforce 
the  same,  so  far  as  applicable,  shall  apply  to  said  assessments 
and  taxes.  The  said  sum  of  money  shall  be  placed  by  the 
treasurer  of  the  said  county  of  Cook,  to  the  credit  of  said 
board  of  park  commissioners,  and  shall  be  drawn  by  said 
board  from  the  county  treasury  by  warrant,  signed  by  the 
president  and  secretary  of  the  board  and  countersigned  by  the 
auditor,  to  be  appointed  as  aforesaid,  and  in  no  other  way  ;  the 
appointment  of  such  auditor  and  comptroller  having  been  first 
duly  certified  by  such  president  and  secretary,  and  filed  in  the 
office  of  said  treasurer  of  Cook  county." 

Section  13  is  as  follows  : 

"  The  said  board  shall  have  the  full  and  exclusive  power  to 
govern,  manage  and  direct  said  park  ;  to  lay  out  and  regulate 
the  same  ;  to  pass  ordinances  for  the  regulation  and  govern- 
ment thereof;  to  appoint  such  engineers,  surveyors,  clerks  and 
other  officers,  including  a  police  force,  as  may  be  necessary ; 
to  define  and  prescribe  their  respective  duties  and  authority  ; 
fix  the  amount  of  their  compensation ;  and,  generally,  in 
regard  to  said  park,  they  shall  possess  all  the  power  and 
authority  now  by  law  conferred  upon,  or  possessed  by,  the 
common  council  of  the  city  of  Chicago,  in  respect  to  the  pub- 
lic squares  and  places  in  said  city  ;  and  it  shall  be  lawful  for 
them  to  commence  the  improvement  of  said  park  as  soon  as 
they  have  obtained  one  hundred  acres  of  the  premises  herein 
described." 

Section  18  provides  for  an  election  to  be  held  in  these  towns 
on  the  fourth  Tuesday  of  March  next  after  the  passage  of  the 
act,  at  which  election  the  legal  voters  were  required  to  vote  for 
or  against  the  act,  the  tickets  to  be  printed  "For  Park"  ai?d 
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"Against  Park,"  and  if  a  majority  of  the  votes  cast  be  "  for 
Park,"  then  the  act  is  to  take  effect  and  be  in  force,  and  not 
otherwise.  Ample  provision  is  made  for  holding  the  polls  and 
for  canvassing  the  votes  as  for  the  election  of  State  and  county 
officers,  and  the  clerk  of  the  county  court,  was  required, 
immediately  after  the  canvass,  to  cause  a  certificate  of  the 
result  to  be  filed  in  the  office  of  the  secretary  of  State. 

The  nineteenth  section  makes  the  act  a  public  act,  and  to 
take  effect  and  be  in  force  from  and  after  its  passage. 

By  an  amendatory  and  supplemental  act,  approved  April 
16,  1869,  it  was  provided  among  other  things  by  section  2,  that 

"  The  bonds  authorized  to  be  issued  by  the  act  of  which  this 
is  amendatory  and  supplemental,  may  be  issued,  sold,  and  the 
proceeds  applied  for  acquiring  said  lands,  and  for  any  and  all 
purposes  in  the  said  act  mentioned.  Said  bonds  shall  be 
retired  and  canceled  as  fast  as  the  money  for  that  purpose  can 
be  obtained,  by  the  collection  of  the  money  due  upon  the 
special  assessment  provided  for  in  section  seven  of  the  act 
hereinbefore  mentioned,  and  a  sufficient  amount  of  any  bonds 
that  may  be  issued  by  the  city  of  Chicago  under  any  law  now 
in  force  or  hereafter  enacted,  and  received  by  said  commission- 
ers, shall  be  applied  to  the  purpose  of  retiring  the  bonds 
authorized  by  said  act." 

The  third  section  amends  the  ninth  section  by  substituting 
the  next  succeeding  year,  for  the  current  year. 

The  sixth  section  confirms  and  legalizes  the  election  held  on 
the  23d  of  March,  as  required  by  section  18,  of  the  original 
act.  Section  seven  declares  this  act  to  be  a  public  act  and  to 
be  in  force  from  and  after  its  passage. 

These  portions  of  the  original  and  supplemental  acts  are 
those  upon  which  the  questions  arise,  and  which  we  consider 
necessary  to  be  examined  in  order  to  a  proper  understanding 
of  the  case. 

The  petition  alleges  that  this  act  was  duly  submitted  to  the 
legal  voters  of  the  towns  of  South  Chicago,  Hyde  Park  and 
Lake  at  an  election  held  within  them,  on  the  day  specified  in 
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the  act,  for  their  approval  or  rejection,  at  which  election  a 
large  majority  of  the  votes  cast  in  each  of  those  towns  was  in 
favor  of  the  park  provided  for  in  the  act,  a  certificate  of  which 
was  filed  by  the  clerk  of  the  county  court  with  the  secretary 
of  State.  It  alleges  the  corporation  created  by  the  act  had 
duly  organized,  having  in  all  things  complied  with  the  pro- 
visions of  the  act  creating  it ;  that  the  lands  had  been  selected 
and  that  they  had  purchased  and  acquired  the  title  to  one  hun- 
dred acres  and  upwards  of  the  lands  selected,  and  they  allege 
they  are  now  negotiating  for  the  purchase  of,  and  expect  soon  to 
acquire  the  title  to,  the  residue ;  that  they  have  issued  and  sold 
bonds  to  the  amount  of  one  hundred  and  twenty-five  thousand 
dollars  to  provide  money  to  pay  for  these  lands,  and  that  they 
expect  and  intend  soon  to  issue  and  sell  a  large  additional 
amount  of  bonds  for  the  same  purpose. 

It  is  further  alleged,  that  on  the  24th  of  May,  1869,  they,  as  the 
Board  of  South  Park  Commissioners,  passed  a  preamble  and 
resolution,  which  was  duly  entered  on  their  record,  a  certified 
copy  of  which,  under  the  seal  of  the  board,  they  did  on  that  day 
transmit  to  the  respondent,  as'  clerk  of  the  county  court  of 
Cook  county,  accompanied  by  a  communication,  in  writing, 
signed  by  all  the  members  of  the  board,  which  preamble  and 
resolution  are  as  follows  : 

"  Whereas,  This  board  is  required  byjts  act  of  incorporation, 
and  a  subsequent  act  of  the  general  assembly  amendatory 
thereof  and  supplementary  thereto,  to  transmit  annually,  on  or 
before  the  first  day  of  December,  in  each  year,  to  the  clerk  of 
the  county  court  of  Cook  county,  an  estimate  in  writing,  of 
the  amount  of  money,  not  exceeding  in  any  one  year  three 
hundred  thousand  dollars,  necessary  for  the  payment  of  the 
interest  on  the  bonds  issued  by  said  board,  and  that  in  addi- 
tion thereto  will  be  required  for  the  improvement,  maintenance 
and  government  of  the  park  provided  for  in  said  acts  during 
the  next  succeeding  year : 
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Be  it  therefore  Resolved,  That  the  sum  of  three  hundred 
thousand  dollars  be,  and  the  same  hereby  is,  designated  for 
such  purposes,  which  this  board  hereby  estimate  as  necessary 
for  the  same ;  and  that  this  amount  be  certified  in  writing,  by 
the  secretary  of  this  board,  under  the  seal  thereof,  to  the  clerk 
of  the  county  court  of  Cook  county,  as  the  estimated  amount 
of  money  that  will  be  necessary  and  required  by  this  board, 
during  the  next  succeeding  year,  for  the  purposes  above  men- 
tioned ;  and  further,  that  the  said  clerk  be  requested  to  assess 
the  same  upon  the  taxable  property  of  the  towns  of  South 
Chicago,  Hyde  Park  and  Lake,  in  the  next  general  tax  war- 
rants for  the  collection  of  State  and  county  taxes  in  said 
several  towns,  agreeably  to  the  provisions  of  the  ninth  section 
of  the  act  first  above  referred  to,  entitled  "  an  act  to  provide 
for  the  location  and  maintenance  of  a  park  for  the  towns  of 
South  Chicago,  Hyde  Park  and  Lake,"  approved  February 
24th,  1869,  as  amended  by  the  act  amendatory  of  and  supple- 
mentary to  said  first  named  act,  approved  April  16th,  1869." 

The  communication  from  the  board  accompanying  the  above, 
was  of  the  following  tenor : 

"  Chicago,  May  24,  1869. 
"  To  Gen.  Edward  S.  Salomon, 

"  Clerk  of  the  County  Court  of  Cook  County  : 

"  Sir — The  undersigned,  constituting  the  Board  of  South 
Park  Commissioners,  transmit  herewith  a  certified  copy  of  a 
preamble  and  resolution  passed  by  the  said  board  on  the  24th 
instant,  specifying  the  estimated  amount  of  money  that  will 
be  necessary  and  required,  during  the  next  succeeding  year, 
for  the  payment  of  the  interest  on  the  bonds  issued  by  said 
board,  and  for  the  improvement,  maintenance  and  govern- 
ment of  the  park  therein  referred  to.  The  estimate,  as  you 
will  perceive,  is  three  hundred  thousand  dollars. 

"  You  will  please  place  this  communication  on  file  in  your 
office;    and  you  are  hereby  requested  to  assess  the  amount 
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above  mentioned,  for  the  purposes  herein  specified,  on  the 
taxable  property  of  the  towns  of  South  Chicago,  Hyde  Park 
and  Lake,  in  the  next  general  tax  warrants  for  the  collection  of 
State  and  county  taxes  in  said  several  towns,  agreeably  to  the 
provisions  of  section  9  of  the  act  approved  February  24th, 
1869,  entitled  "  an  act  to  provide  for  the  location  and  main- 
tenance of  a  park  for  the  towns  of  South  Chicago,  Hyde  Park 
and  Lake,"  as  amended  by  the  act  amendatory  of  and  supple- 
mentary to  said  first  named  act,  approved  April  16th,  1869. 
"  Yery  respectfully,"  &c. 

This  communication,  with  the  preamble  and  resolution  of 
the  board,  was  returned  by  the  clerk  on  the  25th  of  May,  with 
a  communication  from  him,  in  which  he  says  :  as  a  suit  has 
been  commenced  against  him,  as  well  as  the  commissioners  in 
the  Superior  Court  of  Chicago,  to  enjoin  him  from  levying  the 
tax  referred  to  in  the  resolution,  he  cannot  consistently,  receive 
these  documents  and  declines  to  place  either  of  them  on  file 
in  his  office.  He  further  says,  he  has  decided  not  to  levy 
or  assess  a  tax  for  the  purpose  specified,  until  he  is  required 
by  a  court  of  competent  jurisdiction,  and  he  desires  his  letter 
to  be  considered  as  an  official  and  positive  refusal  on  his  part 
to  comply  with  the  request  of  the  commissioners. 

The  stipulation  to  consider  the  petition  as  an  alternative 
writ,  the  motion  to  quash  performs  the  same  office  as  a  general 
demurrer  to  the  writ,  and  brings  the  law  of  the  case  fully 
before  us.  All  the  facts  which  are  well  pleaded,  are  admitted 
by  the  motion,  and  the  question  is  distinctly  raised,  is  there 
enough  shown  in  the  petition  to  entitle  the  relators  to  a  per- 
emptory writ  of  mandamus  ?  The  refusal  of  the  clerk  to  do 
the  duty  enjoined  upon  him  by  the  ninth  section  of  the  act,  is 
positive  and  peremptory,  and  we  are  to  inquire  if  he  is  justified 
therein  by  any  want  of  validity  in  the  act  itself,  for  it  is  upon 
that  and  that  alone,  the  justification  is  claimed. 

The  respondent  makes  several  points  of  objection  to  grant- 
ing the  writ,  which  we  will  now  consider. 
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He  denies  that  the  relators  are  invested  by  the  act  cited, 
with  authority  to  issue  and  sell  bonds  which  shall  be  a  charge 
upon  the  towns  of  South  Chicago,  Hyde  Park  and  Lake,  no 
legal  and  competent  means  having  been  provided  for  their 
payment. 

The  argument  is,  that  the  manner  in  which  the  power  to 
to  acquire  the  land  is  proposed  to  be  exercised  is  in  violation 
of  section  five  of  article  nine  of  our  constitution.  That  pro- 
vision is,  that  the  corporate  authorities  of  counties,  townships, 
school  districts,  cities,  towns  and  villages  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corporate  purposes  ;  such 
taxes  to  be  uniform  in  respect  to  persons  and  property  within 
the  jurisdiction  of  the  body  imposing  the  same,  and  the  legis- 
lature shall  require  that  all  the  property  within  the  limits  of 
municipal  corporations  shall  be  taxed  for  the  payment  of  debts 
contracted  under  the  authority  of  law. 

We  have  held  in  Harward  v.  The  St.  Clair  and  Monroe 
Levee  and  Drainage  Company,  reported  post,  page  130,  and 
in  the  case  of  The  People  ex  rel.  McCagg  v.  The  Mayor,  <&e., 
of  Chicago,  ante.  p.  17,  that  this  clause  must  be  construed  as  a 
limitation  upon  the  power  of  the  legislature  to  authorize  any 
other  than  corporate  authorities  to  assess  and  collect  local 
taxes.  But  while  this  provision  limits  the  objects  of  local 
taxation  to  corporate  purposes,  and  the  delegation  of  the 
power  of  taxation  to  the  corporate  authorties  of  counties, 
townships,  school  districts,  cities,  towns  and  villages,  it  clearly 
does  not  prevent  the  legislature  from  creating  districts  by  the 
union  of  two  or  more  towns  in  the  same  county  for  any  special 
township  purpose,  such  as  building  a  bridge,  improving  a  river 
on  which  they  may  be  situate,  or  constructing  a  canal  with 
the  consent  of  those  towns,  and  erecting  over  such  district  an 
authority  likewise  with  their  consent,  to  which  shall  be  granted 
all  the  necessary  power  of  taxation  for  the  construction  of  the 
improvements  and  for  their  government  and  control. 

By  our  constitution,  taxation  is  apportioned  upon  property 
by  the  rule  of  uniformity,  and   to   do  this,  there  must  be 
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taxation  districts.  A  State  tax  is  apportioned  throughout  the 
State,  as  a  county  tax  is  throughout  a  county,  or  a  city  tax 
throughout  a  city,  while  in  the  case  of  a  mere  local  improve- 
ment, such  as  a  public  park,  benefiting  more  immediately 
these  particular  towns,  where  is  the  constitutional  incompe- 
tency of  the  legislature  to  be  found,  to  arrange  those  towns 
into  a  special  taxation  district,  within  which  the  expense  shall 
be  apportioned  and  whose  people  and  property  shall  bear  the 
burden  they  have  themselves  imposed  I  If  the  legislature  has 
power,  for  any  purpose  they  may  deem  beneficial,  to  abstract 
from  the  powers  they  have  granted  to  a  municipal  corpora- 
tion, and  to  curtail  their  territorial  jurisdiction,  and  this  is  not 
denied,  what  reason  can  be  urged  why  they  should  not,  with 
the  assent  of  the  people  to  be  affected  by  the  measure,  place 
over  them  an  authority  for  a  special  purpose,  with  the  powers 
granted  to  the  relators  ? 

To  say,  that  sucli  an  act  is  forbidden  by  the  constitution,  is 
not  enough.  The  prohibition  must  be  found  either  in  the 
express  letter  of  that  instrument  or  in  its  spirit  and  true  inten- 
tion and  meaning.  Conceding  then  that  corporate  authorities 
of  counties,  &c,  can  alone  assess  and  collect  taxes  for  corpo- 
rate purposes,  it  by  no  means  follows  that  the  legislature 
cannot,  should  the  public  exigencies  require  it,  of  which  they 
must  be  the  judge,  establish  districts  by  the  union  of  two  or 
more  municipal  corporations,  and  place  their  government 
entirely  under  the  control  of  the  corporate  authorities  of  such 
districts,  bestowing  upon  them,  among  others,  the  taxing 
power  % 

The  whole  legislative  power  of  the  State,  is  conferred  by 
the  constitution,  upon  the  general  assembly,  composed  of 
two  houses,  the  members  of  both  to  have  certain  quali- 
fications and  to  be  elected  by  the  people.  It  follows,  there- 
fore, that  every  subject,  not  withdrawn  from  them  by  the 
constitution,  and  which  is  within  the  scope  of  civil  gov- 
ernment, can  be  dealt  with  by  that  body,  and  as  it  may 
act  upon  the  State  at  large  by  general  laws  affecting  the 
4 — 51  st  III. 
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whole  country,  and  all  the  people,  so  it  may,  in  its  discretion, 
there  being  no  prohibition  expressly  made,  or  necessarily 
implied,  make  special  laws  to  relate  only  to  separate  districts  or 
portions  of  the  State.  The  members  of  the  two  houses, 
are  the  constitutional  agents  of  the  public  will  in  every  district 
or  locality  of  the  State,  and  they  may  therefore,  so  arrange 
the  powers  to  be  given  and  executed  therein,  as  convenience,  the 
efficiency  of  administration,  and  the  public  good  may  seem 
to  require,  by  committing  some  functions  to  local  jurisdictions 
already  established,  or  by  establishing  local  jurisdictions  for 
that  express  purpose. 

The  clause  in  the  ninth  article,  on  which  so  much  stress  is 
laid,  that  the  legislature  may  vest  the  corporate  authorities  of 
counties,  cities,  &c,  with  the  power  to  assess  and  collect  taxes, 
does  not  confine  the  legislature  to  any  particular  corporate 
authorities,  or  to  any  then  known  instrumentalities  of  that 
character.  That  instrument  was  made  for  all  time,  with  full 
knowledge  that  the  public  necessities  might  require  the  crea- 
tion of  various  and  dissimilar  corporate  authorities,  and  to 
be  imbued  with  administrative  functions  of  a  nature  which 
could  not  be  properly  exercised  by  any  known  and  existing 
corporate  authority. 

There  is  no  prohibition  which  we  have  been  able  to  discover, 
and  we  have  been  pointed  to  none,  against  the  creation  by  the 
legislature,  of  every  conceivable  description  of  corporate 
authority,  and  when  created  to  endow  them  with  all  the  facul- 
ties and  attributes  of  other  pre-existing  corporate  authorities. 
Thus,  for  example,  there  is  nothing  in  the  constitution  of  this 
State,  to.  prevent  the  legislature  from  placing  the  police  depart- 
ment of  Chicago,  or  its  fire  department,  or  its  water  works, 
under  the  control  of  an  authority  which  may  be  constituted 
for  such  purpose  by  a  vote  of  the  people,  and  endow  it  with 
power  to  assess  and  collect  taxes  for  their  support,  and  confide 
to  it  their  control  and  government.  Section  five  of  article 
nine,  would  not  be  violated  thereby,  because  the  authority 
thus  established,  would  be   a  corporate   authority,  and    the 
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purposes  for  which  taxes  could  be  assessed,  are,  undeniably, 
corporate.  These  relators  are  made  a  body  politic  and  corpo- 
rate, with  perpetual  succession  and  with  a  seal,  and  though 
appointed  by  the  governor,  they  are  a  corporate  authority  within 
the  meaning  of  the  constitution,  as  the  people  of  the  towns 
named,  have  consented,  by  their  votes,  to  the  mode  of  appoint- 
ment. By  their  votes,  they  have,  by  large  majorities,  adopted 
this  act,  thus  making  the  relators,  or  commissioners,  corporate 
authorities  pro  hac  vice  for  the  purposes  of  this  park,  and 
have  consented  to  the  creation  of  this  debt.  We  lay  no  stress 
upon  the  fact,  that  the  commissioners  are,  nominally,  a  cor- 
poration, for  we  do  not  hold  it  is  in  that  capacity  they  can 
issue  bonds  or  levy  taxes  to  bind  the  people  of  these  three 
towns,  but  as  township  or  corporate  authorities  whose 
appointment  has  been  assented  to  by  the  people  within  their/ 
jurisdiction. 

The  constitution  nowhere  commits  corporate  objects  or  pur- 
poses irrevocably,  to  authorities  now  existing,  nor  does  it 
prohibit  the  committal  of  them  to  such  corporate  authority  as 
may  be  called  into  life  by  the  same  law  which  creates  the 
subject  and  commits  it  to  their  jurisdiction. 

The  union  of  these  towns  was  for  a  special  purpose,  and 
outside  of  that  purpose,  they  are  left  with  all  their  functions 
undisturbed,  precisely  as  they  existed  before  the  passage  of 
the  law.  Establishing  them,  with  their  consent,  as  a  park 
district,  deprived  them  of  none  of  the  franchises  bestowed 
upon  them  as  towns,  and  curtailed,  in  no  degree  the  fair  pro- 
portions of  either  of  them. 

The  manifest  distinction,  in  brief,  between  this  case  and  that 
relating  to  Lincoln  Park,  is  this  :  in  that  case  the  legislature 
undertook  to  compel  the  people  of  Chicago  to  incur  a  debt 
without  the  consent  either  of  the  people  of  the  city  or  of  their 
corporate  authorities,  for  it  is  impossible  to  hold  that  the  com- 
missioners of  that  park  were  corporate  authorities  of  the  city  of 
Chicago.  In  this  case,  the  people  of  these  three  towns,  by  voting 
for  the  law,  have  made  the  commissioners  corporate  authorities 
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of  such  towns,  and  empowered  them  to  assess  the  requisite  tax 
upon  the  property  of  the  towns.  The  tax  is  really  self-imposed, 
by  means  of  agents  not  directly  named  by  the  people  of  these 
towns,  but  named  by  the  governor  by  virtue  of  authority  con- 
ferred by  their  vote. 

We  come  now  to  consider  the  other  objections  made  by  the 
respondent's  counsel  to  this  act. 

One  of  the  counsel  for  respondent  asks,  of  what  character 
is  the  corporation,  thus  endowed  with  extraordinary,  unheard 
of,  and  unknown  powers  and  privileges — and  after  defining 
the  several  kinds  of  corporations,  he  asks,  to  which  of  these 
divisions  of  public  corporations  does  the  South  Park  Commis- 
sioners belong  ?  The  answer  is  ready  and  obvious.  By  the 
vote  of  the  people  within  the  jurisdiction  of  their  action,  they 
became  a  corporate  authority,  quasi  municipal,  the  object  of 
their  creation  being  of  a  municipal  character,  and  of  that  alone. 
They  became  a  public  municipal  corporation,  and  herein  is 
found  the  answer  to  a  prominent  objection  made  by  another 
of  the  counsel  for  respondent,  based  upon  the  fifteenth  section 
of  the  act,  which  provides  that  "  the  real  estate  and  personal 
property  of  said  corporation  shall  be  exempted  from  taxa- 
tion and  assessment."  This,  the  counsel  insists,  is  in  the  very 
teeth  of  the  second  clause  of  article  nine,  which  declares  that 
"  the  general  assembly  shall  provide  for  levying  a  tax  by  valua- 
tion, so  that  every  person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his  or  her  property."  It  is  argued 
that  this  park  property  belongs  to  these  commissioners  as  a 
corporation.  This  is  so,  by  the  terms  of  the  act.  They  hold 
the  fee,  but  the  usufruct  is  in  the  public  ;  but  holding  it,  they 
hold  it  as  a  public  corporation  for  public  purposes,  and  was  it 
ever  heard,  that  the  property,  real  or  person  al,  of  a  public 
municipal  corporation,  was  subject  to  taxation  ?  Is  Union  or 
Jefferson  Park  in  the  city  of  Chicago  assessed  for  general  taxes  ? 
Are  their  water  works  so  assessed,  and  their  public  squares, 
and  fire  engines,  and  other  articles  of  personal  property  in  their 
possession  and  ownership  %    The  corporations  aimed  at  by  the 
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clause  in  question,  are  private,  not  public,  corporations,  and 
such  is  the  universal  understanding. 

It  is  further  objected,  that  the  fact  that  a  majority  of  the 
votes  of  the  three  towns  has  been  given  to  this  act,  imparts  to  it 
no  additional  validity,  for  by  the  scheme  of  the  act,  it  might 
be  that  one  of  the  townships  by  its  large  vote  could  dominate 
over  the  other  two,  and  thus  subject  the  minority  towns  to  an 
onerous  burthen  imposed  without  their  consent.  This  might 
be  so,  and  if  so,  the  case  would  be  like  the  case  of  Lincoln 
Park,  in  which  we  held  it  contrary  to  the  plain  behests  of  the 
constitution  to  impose  a  local  burthen  of  such  magnitude,  upon 
an  unwilling  people  without  first  obtaining  the  consent  of  the 
people  to  its  imposition.  When  a  similar  case  shall  arise,  the 
decision  will  doubtless  be  the  same,  but  the  facts  admitted  by 
the  pleadings  show  a  majority  of  the  votes  of  each  of  the 
towns,  was  cast  in  favor  of  the  act. 

But  it  is  urged,  that  this  assent  of  the  people  amounts  to 
nothing;  that  the  legislature  had  not  the  power  so  to  submit 
the  enactment  of  a  law,  to  the  popular  vote  ;  that  as  the  entire 
act  is  submitted  to  the  decision  of  the  people  of  the  towns,  it 
is  not  a  law  within  the  meaning  and  sense  of  the  constitu- 
tion. He  insists  such  an  act  is  legislation  ;  that  the  people  by 
their  votes  make  the  law,  when  that  power  is  exclusively  con- 
fided to  the  general  assembly. 

This  is  not  an  open  question  here.  Its  discussion  is  fore- 
closed by  the  decision  of  this  court  in  the  case  of  The  People, 
<&c.  v.  Reynolds,  5  Gilman,  1. 

That  was  a  case  where  the  legislature  had  passed  an  act  for 
the  division  of  Gallatin  county  and  the  formation  of  a  new 
county  from  the  same  territory,  but  to  take  effect  only  on  the 
contingency  that  a  majority  of  the  votes  given  should  be  cast 
in  favor  of  such  division. 

This  same  objection  was  made,  that  the  law  was  not  an  ema- 
nation of  the  legislative  will,  but  that  of  the  voters  of  the 
county  sought  to  be  divided.  Yery  able  arguments  were 
made  in  support  of  the  objection,  which  it  is  not  necessary  to 
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state  in  detail,  it  being  sufficient  to  say,  they  covered  the  whole 
ground  and  fully  exposed  the  objection  in  its  whole  length 
and  breadth. 

In  a  long  and  very  able  opinion  by  the  late  distinguished 
Chief  Justice  of  this  court,  then  Justice  Caton,  the  constitu- 
tionality of  the  act  was  maintained,  in  which  his  associates 
concurred.  The  general  proposition  was  discussed,  with  great 
ability,  that  acts  of  the  general  assembly  are  not,  of  necessity, 
absolute,  but  may  be  so  framed  as  to  depend  upon  some 
future  event  or  contingency  for  taking  effect.  That  the  act  in 
question  was  complete  when  it  left  the  legislature,  although 
its  principal  provisions  were  to  take  effect  upon  a  contingency, 
the  determination  of  which  did  not  depend  upon  the  exercise 
of  legislative  powers  by  the  people,  but  upon  an  expression 
which  they  were  authorized  to  make,  rather  in  the  execution, 
than  in  the  enactment,  of  the  law,  an  expression  to  be  made  in 
a  legitimate  and  ordinary  way.  The  court  say,  if  we  take  the 
action  of  all  past  legislators  as  determining  what  may  and 
should  properly  be  done  in  the  exercise  of  legislative  powers, 
we  see,  that  while  they  are  bound  to  make  the  laws,  yet  those 
laws  need  not  be  absolute,  nor  make  every  provision  fordoing 
that  which  they  may  authorize  to  be  done.  While  all  must  be 
done  under  their  sanction,  yet  they  need  not  do  all  or  command 
all.  A  law  may  depend  upon  a  future  event  or  contingency  for 
its  taking  effect,  and  that  contingency  may  arise  from  the  vol- 
untary act  of  others.  Of  this  class  the  court  says,  are  all  laws 
creating  private  corporations  and  a  very  large  portion  of  the  laws 
creating  public  or  municipal  corporations.  If  we  say  that  this 
is  an  unauthorized  delegation  of  legislative  power,  we  forget 
what  is  a  proper  and  legitimate  exercise  of  that  power.  If 
the  saying  be  true,  that  the  legislature  cannot  delegate  its 
power,  it  is  so  only  in  its  most  general  sense.  We  may  well 
admit  that  the  legislature  cannot  delegate  its  general  legislative 
authority,  still  it  may  authorize  many  things  to  be  done  by 
others  which  it  might  properly  do  itself.  "  The  legislature 
may  pass  all   the  laws  requisite  for  the   government   of    a 
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particular  city  or  township  or  school  district,  and  who  will  doubt 
the  propriety  of  its  authorizing  this  to  be  done  by  the  people 
within  the  limits  of  the  city,  town  or  district  by  their  local 
representatives,  or  even  directly.  This  is  making  laws,  and 
laws,  too,  of  as  binding  efficacy  as  if  passed  directly  by  the 
legislature." 

This  case  is  square  on  the  point  now  under  discussion  and 
necessarily  disposes  of  it. 

For  a  most  exhaustive  discussion  of  this  subject,  we  refer  to 
the  cases  of  Alcorn  v.  Horner,  and  the  Same  v.  Hill,  38 
Mississippi,  652  where  all  the  authorities  pro  and  con  are 
collated  and  commented  upon  with  signal  ability,  and 
wherein  a  decision  was  pronounced  in  conformity  to  that  in 
The  People  v.  Reynolds,  supra.  In  these  cases  it  was  held, 
that  the  power  to  enact  laws  necessarily  included  the  right  in 
the  law-making  power  to  determine  and  prescribe  the  condi- 
tions upon  which  the  law  in  a  given  case,  shall  come  into 
operation  or  be  defeated,  and  this  contingency  may  as  well  be 
the  result  of  the  vote  of  the  people  of  the  locality  to  be 
affected  by  the  law  as  any  other. 

The  law  of  this  case  was  discussed  by  the  counsel  and  court 
with  great  power  and  ability,  and  may  be  read  with  profit  and 
instruction. 

The  remaining  point  is,  the  effect  of  the  pendency  of  the 
chancery  suit  to  enjoin  these  relators  from  proceeding  under 
this  law. 

In  the  case  of  The  People  ex  rel.  Mitchell  v.  Warfield,  20 
111.  160,  which  was  a  contest  about  the  removal  of  the  county 
seat  of  Saline  county,  and  where  a  mandamus  was  applied  for 
to  compel  certain  official  acts  to  be  done  by  the  respondent,  at 
the  county  seat,  so  claimed  by  the  relator,  and  in  the  case  of 
The  People  ex  rel.  etc.  v.  Wiant,  48  111.  263,  which  was  also  a 
contest  growing  out  of  the  removal  of  the  county  seat  of  DuPage 
county,  where  a  mandamus  was  applied  for  to  compel  the 
county  treasurer  to  keep  his  office  at  the  new  county  seat,  and 
in  both  of  which  cases  bills  of  injunction  had  been  filed,  and 
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in  which  were  contested  facts.  We  said,  as  the  parties  had 
commenced  proceedings  in  another  tribunal  to  obtain  an  adju- 
dication of  the  question,  this  court  would  not,  except  in  extra- 
ordinary cases,  interfere  by  mandamus. 

In  these  cases  facts  were  contested  ;  in  this,  there  are  no 
controverted  facts,  the  whole  issue  being  on  questions  of  pure 
law. 

As  the  granting  of  a  mandamus  is  a  matter  of  discretion  with 
the  court,  it  was  refused  in  the  cases  cited,  because  it  was  the 
opinion  of  the  court,  the  matters  in  controversy  could  be  well 
determined  in  the  suits  pending. 

But  looking  at  the  nature  of  the  questions  involved  in  this 
case,  we  are  satisfied  they  cannot  be  appropriately  or  finally 
determined  in  the  suit  pending  and  complete  justice  done 
therein  to  all  the  parties,  for  however  the  pending  case  may  be 
determined,  it  will  be  no  bar  to  a  suit  of  the  same  nature 
brought  by  another  property  owner,  and  so  on  until  the  list  of 
owners  is  exhausted,  and  the  duties  cast  upon  the  relators  by 
the  law,  must  remain  unperformed  for  an  indefinite  time. 
Justice  cannot  be  done  to  them  as  public  functionaries,  nor  to 
the  public,  by  the  determination  of  that  suit,  in  whatever  way 
it  may  be  decided,  as  it  would  dispose  alone  of  that  case, 
leaving  the  opportunity  open  of  bringing  other  suits  of  the 
same  kind  in  endless  succession. 

In  conclusion,  with  the  best  lights  we  have,  we  are  satisfied 
the  relators  have  shown  a  clear  legal  right  to  the  writ  for 
which  they  pray,  and  that  they  have  no  other  adequate  remedy 
to  meet  the  exigencies  of  the  case,  and  accordingly  disallow 
the  motion  to  quash,  and  direct  a  peremptory  mandamus  to 
issue  as  prayed. 

Mandamus  awarded. 
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The  People  of  the  State  of  Illinois,  ex  rel. 
The  South  Park  Commissioners, 


Erastus  S.  Williams,  Judge  of  the  Circuit  Court  of 
Cook  County. 

South  Park,  in  Chicago — validity  of  the  act  of  February  24,  1869.  That 
act,  providing  for  the  location  and  maintenance  of  a  park  for  the  towns  of 
South  Chicago,  Hyde  Park  and  Lake,  having  been  held  to  be  valid,  a  man- 
damus was  awarded,  requiring  the  Judge  of  the  Circuit  Court  of  Cook 
county  to  appoint  persons  to  assess  the  damages  to  be  paid  to  owners  of 
land  about  to  be  taken  for  the  park,  under  the  provisions  of  the  act. 

Application  for  mandamus. 

The  opinion  states  the  case. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  relators. 

Messrs.  Stores  &  Wilson  and  Mr.  John  J.  McKinnon,  for 
the  respondent. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  application  by  the  South  Park  commissioners  for  a 
mandamus,  to  compel  the  Judge  of  the  Circuit  Court  of  Cook 
county,  to  appoint,  forthwith,  on  their  petition,  three  disin- 
terested freeholders  of  that  county,  commissioners,  to  fix  the 
compensation  and  assess  the  damages  to  be  paid  to  the  owners 
of  the  lands  about  to  be  taken  by  the  relators  for  the  South 
Park,  under  the  provisions  of  the  act  of  February  24,  1869, 
entitled,  "  An  Act  to  provide  for  the  location  and  maintenance 
of  a  park  for  the  towns  of  South  Chicago,  Hyde  Park  and 
Lake." 
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The  only  question  presented  in  the  record,  is  the  validity 
of  the  act  cited.  As  that  has  been  determined  to  be  valid  and 
within  the  constitutional  competency  of  the  legislature  to  enact, 
in  the  case  of  the  same  commissioners  against  Salomon,  the 
clerk  of  the  county  court,  the  mandamus  as  prayed  for,  must 
be  awarded.     A  peremptory  mandamus  will  accordingly  issue. 

Mandamus  awarded. 


The  People  of  the  State  of  Illinois,  ex  rel. 

South  Park  Commissioners, 

v. 

The  Common  Council  of  the  City  of  Chicago. 


1.  Municipal  corporations — of  tlie  power  to  compel  them  to  incur  debts 
against  their  will.  The  legislature  has  no  power  to  compel  a  city  to  incur  a 
debt  against  its  will ;  and  although  the  city,  by  its  charter,  may  have  power 
to  establish  and  maintain  a  park,  and  the  authorities  of  the  city  have  power 
to  issue  bonds  for  that  purpose,  yet  the  legislature  can  not  compel  them  to 
do  so.  Nor  does  the  fact  that  the  city  authorities  have  voluntarily  incurred 
a  debt  or  appropriated  money  for  one  park,  give  to  the  legislature  power  to 
compel  them  to  incur  a  debt  or  appropriate  money  for  another  park. 

2.  Same — of  tlie  oxt  of  March  10,  1869,  in  relation  to  equalizing  the  amount 
of  money,  to  be  expended  for  tlie  different  parks  in  Chicago.  So  that  act,  by 
which  it  was  sought  to  compel  the  city  of  Chicago,  without  the  consent  of  the 
people  thereof,  or  of  its  corporate  authorities,  to  issue  the  bonds  of  the  city, 
for  the  purpose  of  equalizing  the  amount  which  the  city  had  voluntarily 
expended,  and  was  about  to  expend,  for  Lincoln  Park,  with  that  which  the 
act  required  the  city  to  appropriate  for  certain  other  parks,  is  invalid  and 
cannot  be  enforced. 


Application  for  mandamus. 
The  opinion  states  the  case. 
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A  municipal  corporation  is  a  mere  political  agency,  created 
and  endowed  with  certain  public  functions  for  more  con- 
veniently carrying  out  the  objects  of  government.  It  exists 
only  for  public  purposes,  and  can  hold  and  own  property  only 
for  such  purposes ;  and  these  are  liable  at  any  time  to  be  so 
modified  by  legislation  as  to  render  the  property  no  longer 
available.  The  State  retains  complete  authority  to  mould  and 
change  the  corporate  organization,  to  enlarge  or  diminish  its 
powers,  and  superintend  and  control  its  property  and  effects, 
and  to  abolish  it  at  pleasure,  as  the  public  exigencies  may 
require. 

County  of  Richland  v.  County  of  Lawrence,  12  111.  1 ; 
Trustees  of  Schools  v.  Tatman,  13  111.  30 ;  The  People  v. 
Springfield,  25  III  187  ;  Keithsburgv.  Prick,  34  111.  405  ;  East 
Hartford  v.  Hartford  Bridge  Co.  10  How.  535  ;  State  v.  St. 
Louis  Co.  34  Mo.  572  ;  Montpelier  v.  Hast  Montpelier,  29 
Yt.  19. 

A  municiparcorporation  can  exercise  no  powers  except  such 
as  have  been  delegated  to  it  by  the  legislature,  and  whatever 
the  legislature  -may  permit  it  to  do,  with  a  view  to  the  general 
benefit,  it  may  compel  it  to  do,  whether  its  citizens  are  willing 
or  not. 

Sharpless  v.  Mayor,  etc.  21  Penn.  St.  166  ;  Kirby  v.  Shaw, 
19  Penn.  St.  258 ;  Thomas  v.  Leland,  24  Wen.  65  ;  Guilford 
v.  Supervisors,  etc.  18  Barb.  615;  Same  case,  13  N.  Y.  143; 
People  v.  Mitchell,  35  N".  Y.  551 ;  People  v.  Power,  25  111. 
187  ;  Shaw  v.  Dennis,  5  Gilm.  405  ;  Lay  ton  v.  New  Orleans, 
12  La.  An.  515  ;  Cheaney  v.  Hooser,  9  B.  Monroe,  338 ; 
Merrick  v.  Amherst,  12  Allen,  500. 

Mr.  S.  A.  Irvin  and  Mr.  E.  A.  Storks,  for  the  respondents. 

The  SouthPark  Commissioners,  as  constituted  and  appointed, 
and  with  the  duties  imposed  and  the  powers  conferred,  and  as 
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imposed  and  conferred,  are  not  entitled  to  determine  what 
amount  of  city  bonds  ought  to  be  issued  by  the  mayor  and 
comptroller  of  the  city  of  Chicago,  for  the  purpose  of  pur- 
chasing and  improving  lands  selected  by  the  commissioners, 
for  a  public  park  in  the  towns  of  South  Chicago,  Hyde  Park 
and  Lake,  nor  are  they  entitled  to  issue  the  bonds  of  the  city 
for  such  purpose. 

The  act  of  March  10,  1869,  only  contemplates  the  purchase 
of  land  for,  and  the  creation  of,  a  city  or  municipal  park. 

The  act  of  Feb.  24,  1869,  entitled  "An  Act  to  provide  for 
the  location  and  maintenance  of  a  park  for  the  towns  of  South 
Chicago,  Hyde  Park  and  Lake,"  does  not  either  create  or 
establish  a  park  for  the  city  of  Chicago,  and  for  which  bonds 
of  the  city  may  be  issued  as  contemplated  in  the  act  of  March 
10,  1869. 

While  the  voters  inhabiting  the  territory  known  and  desig- 
nated as  ttie  town  of  South  Chicago,  did,  under  the  provisions 
of  section  18,  of  the  act  of  Feb.  24,  1869,  elect  to  locate  and 
establish  the  South  Park,  the  election  was  not  held  under  the 
provisions  of  the  city  charter,  nor  did  they  so  vote  as  citizens 
of  that  part,  of  the  municipal  territory  known  as  the  South 
Division  of  said  city.  That  act  only  recognizes  the  political 
organizations,  or  municipalities,  designated  as  towns  or  town- 
ships, under  township  organization.  The  issue  and  appropria- 
tion of  bonds  to  the  South  Park  would  not  be  for  corporate 
purposes,  so  far  as  the  city  of  Chicago  is  concerned,  and  would 
be  in  violation  of  Sec.  5,  Art.  9,  of  the  constitution  in  that  it 
permits  a  portion  of  the  voters  of  the  city,  and  the  voters  of 
the  towns  of  Hyde  Park  and  Lake,  to  impose  a  tax  on  the 
whole  city. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  application  for  a  mandamus,  by  the  South  Park 
Commissioners,  to  compel  the  Common  Council  of  the  city  of 
Chicago,  forthwith,  to  proceed  and  determine  with  all  reasonable 
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diligence  and  good  faith,  what  amount  of  city  bonds  ought 
justly  and  equitably  be  issued  by  the  mayor  and  comp- 
troller of  the  city  for  the  purpose  of  purchasing  and  improv- 
ing the  lands  selected  by  the  relators  for  a  public  park,  to 
equalize  the  amount  already  expended  from  the  city  treasury 
in  or  upon  Lincoln  Park  for  extension  or  improvement,  as 
contemplated  and  required  by  the  act  of  the  general  assembly  of 
this  State,  approved  March  10, 1869,  entitled  "An  Act  to  equal- 
ize amount  of  money  expended  for  parks  in  North,  South  and 
West  Chicago." 

That  act  is  as  follows  : 

Whereas,  The  city  of  Chicago  contains  three  natural  divis- 
ions, known  as  North,  South  and  West  Divisions,  and  the 
people  of  each  of  said  divisions  now  or  hereafter,  may  desire 
a  park ;  and  whereas,  said  city  has  already  expended  a  large 
amount  of  money  on  Lincoln  park,  in  the  North  Division  of 
said  city ;  and  whereas,  said  city  is  about  to  expend  more 
money  for  the  extension  of  said  Lincoln  park,  while  a  much 
less  sum  has  been  expended  for  parks  in  the  South  and  West 
Divisions  of  said  city ;  therefore, 

Section  1.  Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly,  That  the  Mayor 
and  Comptroller  of  the  city  of  Chicago  shall  issue  bonds  of 
said  city,  bearing  interest  at  a  rate  not  exceeding  seven  per 
cent.,  for  the  purpose  of  purchasing  and  improving  lands  for  a 
park  for  each  of  said  divisions,  when  the  people  of  said  divis- 
ions of  said  city,  or  either  of  them,  shall  elect  to  purchase 
lands  for  park  purposes,  in  such  amount  as  shall  appear  just 
and  equitable,  of  which  the  Common  Council  of  said  city  shall 
determine,  to  equalize  the  amount  already  expended,  or  that 
may  hereafter  be  expended  from  the  city  treasury  in  or  upon 
said  Lincoln  park  for  extension  or  improvement. 

The  whole  merits  of  this  application  were  considered  and 
decided  in  the  case  of  the  People  on  the  relation  of  McCagg 
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and  others,  styling  themselves  Commissioners  of  Lincoln  Park, 
against  the  Mayor,  Comptroller  and  City  Clerk  of  the  city  of 
Chicago,  ante,  p.  17,  in  which  we  held  the  legislature  had  no 
power  to  compel  the  city  to  incur  a  debt  against  its  will — that 
although,  by  its  charter  it  could  establish  parks,  and  the  com- 
mon council  might  issue  bonds  for  that  purpose,  yet  the  legis- 
lature could  not  compel  them  so  to  do. 

It  appeared  in  that  case,  that  for  a  number  of  years  prior  to 
the  passage  of  the  act  to  fix  the  boundaries  of  Lincoln  Park 
and  provide  for  its  improvement,  approved  February  8,  1869, 
the  common  council  had  deemed  it  expedient  to  issue  a  certain 
amount  of  bonds  in  aid  of  this  park.  This  was  freely  and 
voluntarily  done  by  the  authority  to  whom  the  subject  had 
been  committed,  and  no  limit  to  their  power  had  been  pre- 
scribed. The  mere  fact  then,  that  the  city  authorities  had 
appropriated  money  for  this  park,  gives  no  power  to  the 
legislature  to  say,  they  shall  also  make  appropriations  to  the 
South  Park.  Good  reasons  may  have  existed  to  induce  those 
appropriations  for  that  park,  and  like  good  reasons  may 
exist  why  they  should  not  for  other  parks.  With  the  "rea- 
sonableness" of  the  "equalization"  claimed,  we  have  nothing 
to  do,  holding  as  we  do  in  the  Lincoln  Park  case,  that  the 
legislature  cannot  compel  the  corporate  authorities  of  a  city 
to  issue  its  bonds  for  a  park  against  their  will.  These 
bonds  to  equalize  appropriations,  are  to  be  forced  out  of  the 
people  without  their  consent,  and  the  application  therefor, 
comes  directly  within  the  principles  established  in  that  case, 
and  the  mandamus  must  be  refused. 

These  views  are  not  affected  by  the  decision  of  this  court  in 
the  case  of  the  South  Park  Commissioners  against  Salomon, 
the  county  clerk,  wherein  we  held  the  act  of  the  legislature, 
establishing  a  park  for  the  towns  of  South  Chicago,  Hyde 
Park  and  Lake  a  valid  law.  That  act  has  no  relation  to  the 
city  of  Chicago,  nor  was  the  city  in  any  form,  a  party  to  the 
proceeding.  The  debt  had  been  voluntarily  imposed  by  a 
majority  of  the  legal  voters  of  each  of  those  towns,  and  they 
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and  their  property  were  alone  made  liable  for  the  debt — that 
the  towns  were  a  quasi  municipal  corporation,  and  the  com- 
missioners, the  people  having  sanctioned  the  law,  were  a  corporate 
authority  for  the  purposes  contemplated  by  the  act  of  the 
general  assembly. 

The  motion  to  quash  must  be  allowed  and  a  peremptory 
mandamus  refused. 

Mandamus  refused. 


The  People  of  the  State  of  Illinois,  ex  rel. 

The  South  Park  Commissioners, 

v. 

Erastus  S.  Williams,  Judge  of  the  Circuit  Court  of 

Cook  County. 

1.  Eminent  domain — taking  private  property  for  public  use — of  the  com- 
pensation therefor.  Where  the  land  of  an  individual  is  condemned  for  public 
use,  as  for  a  public  park  in  a  city,  and  the  damages  assessed  therefor,  until 
the  damages  are  paid  the  land  cannot  be  occupied  for  the  purpose  for  which 
it  was  condemned ;  but  it  has  been  held  such  damages  may  be  paid  by  the 
benefits  conferred  upon  the  owner  by  the  contemplated  improvement. 

2.  South  Pakk  of  Chicago — appointment  of  park  assessors — ascertain- 
ing amount  required  for  condemnation  of  land.  The  act  of  February  24, 
1869,  in  reference  to  the  South  Park,  in  the  city  of  Chicago,  confers  the 
power  to  condemn  land  for  the  purposes  of  the  park,  and,  as  soon  as  the 
park  commissioners  shall  ascertain,  with  reasonable  certainty,  the  amount 
required  for  the  condemnation  of  the  grounds  selected  for  the  park,  it  is 
made  the  duty  of  the  Judge  of  the  Circuit  Court  of  Cook  county,  to  appoint 
assessors  to  assess  the  amount  so  ascertained,  upon  property  subject  thereto, 
in  proportion  to  the  benefits  resulting  to  such  property,  and  this  duty  of  the 
circuit  judge  to  appoint  the  assessors  arises  whenever  the  commissioners 
shall  determine  what  amount,  in  their  judgment,  will  be  required,  and  shall 
apply  to  the  judge  to  make  the  appointment. 
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3.  The  act  prescribes  no  particular  mode  in  which  the  commissioners 
shall  ascertain  the  amount  required ;  they  are  sworn  officers,  and  there  is  no 
guide  in  that  respect,  but  their  own  judgments.  Nor  is  it  necessary  the 
precise  amount  should  be  ascertained,  but  an  approximation  only. 

4.  Same — of  the  mode  of  payment  of  damages  assessed.  The  act  provides 
the  means  of  making  compensation  to  owners  of  land  condemned,  by 
adopting  the  mode  prescribed  in  the  act  of  June  22, 1852,  in  relation  to  con- 
demning the  right  of  way  for  the  purpose  of  internal  improvement,  by 
which  ample  provision  is  made  for  the  payment  of  the  condemnation 
money. 

Application  for  mandamus. 

The  opinion  states  the  case. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  relators. 

Messrs.  Stokes  &  Wilson,  for  the  respondent. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  application  by  the  South  Park  Commissioners, 
for  a  mandamus  to  compel  the  judge  of  the  Circuit  Court  of 
Cook  county  to  appoint  three  freeholders  of  that  county  as 
park  assessors,  agreeably  to  the  provisions  of  sec.  7  of  the  act 
of  the  general  assembly,  of  February  24,  1869,  entitled  "An 
act  to  provide  for  the  location  and  maintenance  of  a  park  for 
the  towns  of  South  Chicago,  Hyde  Park  and  Lake." 

The  7th  section  of  the  act  to  which  reference  is  made,  is  as 
follows : 

uAs  soon  as  the  amount  required  for  the  condemnation  of 
the  grounds  selected  for  said  park  shall  have  been  ascertained 
by  said  commissioners,  with  reasonable  certainty,  they  shall 
apply  to  the  judge  of  the  Circuit  Court  of  Cook  county  for 
the  appointment  of  three  freeholders  of  the  county  of  Cook 
as  park  assessors.     The  commissioners  shall  give  notice  in  one 
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or  more  of  the  daily  newspapers  published  in  the  city  of  Chi- 
cago, of  the  time  when  such  application  will  be  made,  and  all 
parties  interested  may  appear  and  be  heard  by  the  said  judge, 
touching  such  appointment.  At  the  time  fixed  for  such  appli- 
cation, the  court,  after  hearing  such  persons  as  shall  desire 
to  be  heard,  touching  such  appointment,  shall  nominate  and 
appoint  three  assessors  for  the  purposes  provided  in  this  act. 
The  said  assessors  shall  proceed  to  assess  the  amount  so  ascer- 
tained, upon  property  in  the  towns  of  South  Chicago,  Hyde 
Park  and  Lake,  in  Cook  county,  deemed  benefited  by  reason 
of  the  improvement  occasioned  by  the  location  of  said  park,  as 
near  as  may  be  in  proportion  to  the  benefits  resulting  thereto : 
Provided,  That  the  aggregate  of  said  benefits  is  equal  to  or 
greater  than  the  amount  of  said  damages ;  and  in  case  the 
aggregate  of  the  benefits  is  less  than  the  damages,  then  the 
balance  of  the  damages  over  the  benefits  shall  be  paid  from  the 
fund  provided  for  in  section  eight  of  this  act.  Upon  entering 
on  the  duties  of  their  office,  the  said  assessors  shall  make  oath 
before  the  clerk  of  the  said  circuit  court  faithfully  and  impar- 
tially to  discharge  the  duties  of  their  office.  They  shall  give 
at  least  ten  days'  notice  in  one  of  the  said  daily  papers,  of  the 
time  and  place  of  their  meeting  for  the  purpose  of  making 
said  assessment,  and  may  adjourn  such  meeting  from  time  to 
time  until  the  same  shall  be  completed.  In  making  the  said 
assessment  the  said  assessors  shall  estimate  the  value  of  the 
several  lots,  blocks  or  parcels  of  land  deemed  benefited  by 
them  as  aforesaid,  and  shall  include  the  same,  together  with  the 
amount  assessed  as  benefits,  in  the  assessment  roll.  All  parties 
interested  may  appear  before  said  assessors,  and  may  be  heard 
touching  any  matter  connected  with  the  assessment.  When 
the  same  shall  be  completed,  it  shall  be  signed  by  the  assessors, 
and  returned  to  the  said  circuit  court,  and  shall  be  filed  by  the 
clerk  thereof.  The  assessors  shall  thereupon  give  at  least  ten 
days'  notice  in  one  of  the  said  daily  papers,  of  the  filing  of 
said  assessment  roll,  and  that  they  will,  on  a  day  therein 
named,  apply  to  the  said  circuit  court  for  confirmation  of  the 
5 — 51st  III. 
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same,  which  said  notice  shall  be  published  at  least  ten  days 
before  the  time  fixed  for  such  application.  Said  circuit  court 
shall  have  power  to  revise,  correct,  amend  or  confirm  said 
assessment  in  whole  or  in  part,  and  may  make  or  order  a  new 
assessment  in  whole  or  in  part,  and  the  same  revise  and  con- 
firm upon  like  notice.  All  parties  interested  may  appear  before 
said  circuit  court,  either  in  person  or  by  attorney,  when  such 
application  shall  be  made,  and  may  object  to  said  assessment, 
either  in  whole  or  in  part,  provided  all  objections  shall  be  in 
writing,  and  shall  be  filed  at  least  three  days  before  the  time 
fixed  for  the  application,  and  shall  specify  the  lot,  block  or  par- 
cels of  land  on  behalf  of  which  objection  is  made.  After  the 
confirmation  of  said  assessment,  the  clerk  of  said  circuit  court 
shall  file  a  copy  thereof,  under  the  seal  of  his  said  court,  with 
the  clerk  of  the  County  Court  of  Cook  county,  and  such  assess- 
ment shall  be  a  lien  upon  the  several  lots,  blocks  or  parcels 
of  land  assessed  for  benefits  as  aforesaid.  Ten  per  cent,  of  the 
amount  so  ascertained  shall  be  due  and  payable  annually,  and 
the  clerk  of  said  Cook  County  Court  shall  include  in  the 
general  tax  warrants  for  each  year,  until  the  whole  sum  shall 
be  paid,  for  the  collection  of  State  and  county  taxes  in  the  said 
towns  of  South  Chicago,  Hyde  Park  and  Lake,  ten  per  cent, 
of  the  said  assessments,  in  an  appropriate  column,  to  be  termed 
"  South  Park  Assessment,"  with  the  amount  to  be  collected 
opposite  the  several  lots,  blocks  or  parcels  of  land  assessed  as 
aforesaid  ;  and  like  proceedings  in  all  respects  shall  be  had  for 
enforcing  the  collection  of  the  same  as  is  now  provided  by  law 
for  the  collection  of  State  and  county  taxes.  The  money  col- 
lected under  the  provisions  of  this  section  shall  be  paid  to  the 
treasurer  of  Cook  county,  for  which  he  and  his  sureties  shall 
be  responsible,  as  fully  as  for  any  other  moneys  by  him 
received  as  treasurer  of  Cook  county,  and  be  held  by  him  in 
the  same  manner  and  be  subject  to  the  same  control  and  direc- 
tion, as  provided  in  this  act  for  other  moneys  belonging  to  said 
corporation ;  and  the  treasurer  of  Cook  county  shall  be  enti- 
tled to  receive  one-half  of  one  per  cent.,  and  no  more,  of  said 
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moneys  as  a  full  compensation  for  receiving  and  disbursing 
the  same." 

The  judge  of  the  circuit  court  refused  to  act  upon  the  peti- 
tion to  appoint  the  park  assessors,  until  this  court  should 
express  an  opinion  that  the  act  referred  to  is  so  far  valid  that 
park  assessors  ought  to  be  appointed  by  him,  and  until  it  is 
determined  that  the  petitioners  have  ascertained  the  amount 
required  for  the  condemnation  of  the  ground  for  the  park,  as 
required  by  that  act. 

Thus,  two  questions  are  presented  for  our  adjudication,  the 
first  and  most  important  of  which, — the  central  question, — the 
validity  of  the  act  of  February  24,  was  fully  discussed,  and  its 
validity  established,  in  the  case  of  the  same  relators  against 
Salomon,  clerk  of  the  County  Court  of  Cook  county. 

The  other  question  is  to  be  determined  by  the  provisions  of 
the  act  itself.  By  reference  to  that,  none  will  be  found  speci- 
fying in  what  particular  mode  the  park  commissioners  should 
ascertain  the  probable  amount  necessary  to  be  raised  to  pay 
for  the  lands  embraced  in  the  park.  They  must  make  a  care- 
ful estimate,  upon  proper  inquiry  and  examination,  and  that 
in  advance  of  the  purchase  or  condemnation  of  the  land 
wanted.  They  are  sworn  officers,  and  we  know  of  no  guide 
but  their  own  judgments  as  to  the  amount  which  may  be 
required.  It  is  not  to  be  presumed  such  officers,  sworn  well 
and  properly  to  discharge  the  duties  of  their  office  for  the 
interests  of  the  public,  would,  from  any  consideration,  swerve 
from  that  oath,  nor  do  we  see  any  inducement  for  them  to  do 
so.  By  the  charter  of  most  cities,  street  assessments  are  made 
in  a  like  manner,  and  are  levied  in  advance  of  the  improve- 
ment contemplated.  Proper  officers  are  appointed  to  make 
such  estimates.  This  law  does  not  contemplate  that  the  pre- 
cise amount  shall  be  estimated  by  the  commissioners,  but  an 
approximation  only,  and  there  would  seem  to  be  no  safer  mode 
to  effect  this,  than  through  the  judgment  of  sworn  officers. 
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The  great  objection  to  proceeding  to  appoint  the  assessors, 
by  the  circuit  court,  was,  evidently,  a  doubt  of  the  validity  of 
the  act  itself,  and  as  that  is  settled  by  the  case  of  Salomon, 
supra,  it  is  scarcely  necessary  to  enlarge  upon  minor  and  sub- 
ordinate considerations. 

On  the  point  made  by  counsel,  that  no  means  are  provided 
by  the  act  for  paying  the  compensation  to  be  made  to  the 
property  owners,  it  is  a  sufficient  answer  to  say,  that  by  the 
5th  section,  proceedings  to  condemn  the  land  wanted,  and  not 
granted  or  purchased,  can  be  instituted  and  carried  on  in  the 
manner  prescribed  by  the  act  of  the  general  assembly  of  June 
22, 1852,  entitled  "An  act  to  amend  the  law  condemning  right 
of  way  for  the  purpose  of  internal  improvement,"  by  which 
ample  provision  is  made  for  the  payment  of  the  condemnation 
money,  before  the  land  condemned  can  be  appropriated.  If 
the  damages  assessed  are  not  paid,  the  park  commissioners 
cannot  occupy  the  land,  for  it  is  the  well  established  doctrine 
of  this  court,  that  in  no  other  mode  can  an  owner  be  deprived 
of  his  land  through  the  exercise  of  the  power  of  eminent 
domain.  Shute  v.  Chi.  &  Mil.  R.  E.  Co.,  26  111.  436.  It  has 
been  held  by  this  court  that  benefits  may  be  the.  compensation 
contemplated  by  the  constitution,  State  v.  Evans,  2  Scam. 
208,  and  subsequent  cases,  thus  paying  for  the  land  by  the 
benefits  conferred  upon  the  owner  by  the  contemplated 
improvement.  However  unreasonable  and  unjust  this  may 
seem  to  be,  it  is  the  law  of  this  court. 

A  peremptory  mandamus  will  issue,  according  to  the  prayer 
of  the  petition. 

Mandamus  awarded. 
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Wolcott  &  Swasey 

v. 

John  P.  Gibson. 


Partnekship — of  sutlers — construction  of  Act  of  Congress,  Movrch  19, 
1862.  The  Act  of  Congress  of  March  19, 1862,  providing  for  the  appoint- 
ment of  one  sutler  for  each  regiment,  and  that  the  person  so  appointed  shall 
be  the  sole  sutler,  and  shall  not  underlet  his  privileges,  and  prohibiting  any 
army  officer  from  being  in  any  manner  interested  in  his  stock  or  trade,  was 
not  intended  to  prohibit  a  partnership  between  a  sutler  and  any  person 
beside  an  army  officer,  in  the  prosecution  of  such  business. 

"Writ  of  Error  to  the  Court  of  Common  Pleas  of  the  City 
of  Cairo ;  the  Hon.  John  H.  Mtjlkey,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  M.  Lansden,  for  the  plaintiffs  in  error. 

Mr.  H.  K.  S.  O'Melveny,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case  the  plaintiffs  sought  to  charge  the  defendant, 
John  P.  Gibson,  as  the  partner  of  Benjamin  Gibson,  in  the 
purchase  of  certain  goods.  Benjamin  Gibson  was  a  sutler  in 
the  army,  and  the  goods  were  bought  for  his  trade  as  such 
sutler.  On  the  trial  the  court  instructed  the  jury,  in  sub- 
stance, that  the  law  of  the  United  States  forbade  a  partnership 
in  the*sutlership  of  a  regiment,  and  if  the  plaintiffs  sold  the 
goods  to  the  Gibsons  with  the  intent  to  aid  them  in  violating 
the  law,  the  verdict  must  be  for  the  defendant.  The  jury 
would  clearly  understand,  from  this  instruction,  that  they 
must  find  for  the  defendant,  if  they  believed  from  the  evidence 
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that  the  goods  were  bought  for  the  benefit  of  Benjamin  Gib- 
son as  sutler,  and  that  the  defendant  was  in  partnership  with 
him  in  the  trade  belonging  to  his  position.  The  instruction 
in  this  sense  was  erroneous. 

The  Act  of  Congress  of  March  19,  1862,  provides  for  the 
appointment  of  one  sutler  for  each  regiment,  and  that  the 
person  thus  appointed  shall  be  the  sole  sutler,  and  shall  not 
farm  out  or  underlet  his  privileges,  and  that  no  army  officer 
shall  be  interested  in  his  stock  or  trade.  We  construe  this  as 
meaning  simply  what  it  says  and  no  more,  to-wit :  that  not 
more  than  one  sutler  shall  be  appointed  to  a  regiment,  who 
shall  be  personally  responsible  for  the  proper  performance  of 
the  duties  of  his  position,  without  power  to  transfer  his  privi- 
leges to  another,  and  that  no  officer  shall  have  a  pecuniary 
interest  in  the  business.  But  the  business  of  a  sutler  often 
requires  the  employment  of  considerable  capital,  and  congress 
surely  could  not  have  intended  to  say  that  a  person  appointed 
sutler  should  not  be  at  liberty  to  raise  the  necessary  amount 
by  agreeing  with  some  person  who  had  it  to  divide  with  him 
the  profits  and  losses  of  the  trade,  if  he  would  advance  the 
money  or  credit  necessary  to  furnish  the  goods.  The  very 
fact  that  officers  were  expressly  forbidden  to  make  such  an 
arrangement,  and  for  a  very  obvious  reason,  shows  that  con- 
gress did  not  consider  it  illegal  when  made  with  others.  We 
cannot  see  the  slightest  reason  why  congress  should  have  pro- 
hibited a  partnership  between  a  sutler  and  any  person  besides 
an  officer,  and  we  do  not  think  the  language  of  the  law  was 
intended  to  bear  such  a  construction. 

For  the  error  in  this  instruction  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Town  of  Carlyle 

v. 

Levi  Sharp. 

Fees— 0/  police  magistrates— town  of  Carlyle.  Under  the  law  regulating 
fees  of  the  police  magistrate  of  the  town  of  Carlyle,  that  officer  is  not 
authorized  to  charge  a  fee  of  two  dollars  per  day  for  the  trial  of  causes, 
except  in  actions  of  forcible  entry  and  detainer. 

Appeal  from  the  Circuit  Court  of  Clinton  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  agreed  case  in  the  court  below,  in  which  there 
was  a  verdict  and  judgment  for  the  defendant.  The  plaintiff 
appeals  to  this  court,  and  assigns  for  error  the  judgment  of 
the  court  below.  The  facts  presented  by  the  record  appear  in 
the  opinion  of  the  court. 

Mr.  H.  K.  S.  O'Melveny,  for  the  appellant. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  agreed  case  in  the  Circuit  Court  of  Clinton 
county.  It  is  agreed  that  appellee  was  the  police  magistrate 
of  the  town  of  Carlyle,  duly  commissioned  and  qualified.  It 
is  conceded  that  the  trial  was  had  for  which  the  fee  is  charged, 
but  it  is  denied  that  the  law  has  authorized  him  to  charge  two 
dollars  per  day  for  each  trial  against  the  town,  where  the  town 
is  a  party.  The  ordinance  read  in  evidence  declares,  that  the 
police  magistrate  shall  be  allowed  the  same  fees  in  all  cases 
wherein  the  town  is  a  party  as  are  allowed  to  justices  of  the 
peace  by  the  laws  of  the  State  in  force  in  the  year  1867,  and 
by  all  subsequent  laws. 
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The  ordinance  does  not  profess  to  change  the  statute  on  the 
subject  of  fees  allowed  to  the  police  magistrate.  But  even  if 
it  had,  it  could  not  have  had  such  a  result,  as  the  fees  of  that 
officer  are  fixed  by  the  statute  of  the  State,  and  the  town 
authorities  are  powerless  to  repeal,  amend,  or  in  any  manner 
modify  the  laws  adopted  by  the  general  assembly.  "When  fixed 
by  the  legislative  power  of  the  State,  municipal  bodies  are  as 
powerless  to  repeal  them  as  are  individuals.  Such  bodies  are 
equally  bound  by  the  laws  as  persons.  They  derive  all  of 
their  powers  from  the  general  assembly,  and  must  conform  to 
them. 

By  a  reference  to  the  act  which  creates  the  office  of  police 
magistrate  it  will  be  seen  that  it  confers  the  same  jurisdiction, 
powers  and  emoluments  as  pertain  to  justices  of  the  peace. 
(Gross'  Comp.  408,  sec.  145.)  This  regulates  the  fees  which 
that  officer  is  authorized  to  receive  for  duties  he  may  perform 
in  his  official  character.  Under  the  law  creating  the  office,  he 
could,  then,  have  only  charged  the  fees  allowed  to  justices  of 
the  peace  under  the  laws  then  in  force.  And  the  law  then 
allowed  no  such  charge.  It  is  true,  that  a  justice  of  the  peace 
could  make  such  a  charge,  under  the  law  as  it  then  stood,  for 
trying  an  action  of  forcible  entry  and  detainer,  but  no  inge- 
nuity can  torture  that  provision  so  as  to  authorize  the  allowance 
of  such  a  fee  in  any  other  case. 

By  a  reference  to  the  act  of  1867,  p.  113,  which  fixes  the 
fees  of  justices  of  the  peace,  it  will  be  seen  that  no  such  fee  is 
enumerated.  There  is  no  fee  allowed  by  that  law  for  the  trial 
of  any  case,  and  hence  that  act  does  not  warrant  such  a 
charge. 

We  have  been  able  to  find  no  law  which  sanctions  it,  nor 
has  reference  been  made  to  any  by  appellee.  It  is  a  rule  of 
law,  that  is  inflexible,  that  an  officer  can  only  demand  such 
fees  as  the  law  has  fixed  and  authorized  for  the  performance 
of  his  official  duties  ;  and  the  law  having  failed  to  authorize 
the  fee  charged  in  this  case,  there  is  no  pretense  of  warrant 
for  its  allowance. 
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The  court  below  therefore  erred  in  rendering  judgment 
against  the  town  for  the  fee  of  two  dollars  charged  for  the 
trial  of  the  cause  in  which  it  was  made,  and  the  judgment 
must  be  reversed. 

Judgment  reversed. 


Martin  V.  Young,  for  the  use  of 

Barton  Robinson, 

v. 

The  First  National  Bank  of  Cairo. 

1.  Witness — competency  of— to  disprove  his  own  answer  in  a  garnishee  pro- 
ceeding— construction  of  act  of  1867.  Where,  in  a  garnishee  proceeding 
against  a  bank,  the  cashier  and  book-  keeper  thereof  make  answer  to  the 
interrogatories  respecting  the  indebtedness  of  the  bank  to  the  debtor,  the 
persons  so  answering  in  behalf  of  the  bank  are  competent  witnesses  in 
behalf  of  the  creditor,  under  the^act  of  1867,  to  testify  in  respect  to  the  sub- 
ject matter  of  their  answers,  and  even  to  disprove  them. 

2.  Garnishee — of  indebtedness  accruing  to  the  debtor  after  service  of  the 
writ.  The  garnishee  is  required  to  answer  and  make  fnll  discovery  in  refer- 
ence to  any  indebtedness  to  the  debtor,  or  property,  or  effects  in  his  hands 
up  to  the  time  of  making  his  answer,  and  is  not  limited  in  that  regard  to 
the  date  of  service  of  the  writ. 

3.  Evidence — admissibility  of— payment  of  checks.  In  such  a  proceeding, 
checks  on  the  bank,  drawn  by  the  debtor  and  honored  by  the  bank,  dated 
after  the  service  of  the  writ,  and  before  answer  made,  are  admissible  as 
tending  to  prove  the  liability  of  the  garnishee,  and  they  establish  a  prima 
facie  presumption  that  the  money  so  drawn  was  that  of  the  debtor. 

4.  Agency — how  proven.  Nor  would  the  fact  that  such  debtor  signed  his 
name  to  such  checks  with  "  agt."  following  it,  prove  that  the  money  paid  on 
such  checks  belonged  to  some  other  person.  But  the  presumption  that  the 
money  belonged  to  the  debtor  may  be  rebutted  by  evidence  that  the  money 
so  deposited  and  drawn  out  did  belong  to  another. 
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Writ  of  Error  to  the  Circuit  Court  of  Alexander  county ; 
the  Hon.  David  J.  Barer,  Jr.,  Judge,  presiding. 

The  facts  are  fully  presented  in  the  opinion. 

Messrs.  O'Melveny  &  Lansden,  for  the  plaintiff  in  error. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  defendant  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears,  from  the  record  in  this  case,  that  on  the  31st  day 
of  December,  1868,  Barton  Robinson  filed  with  the  clerk  of 
the  Circuit  Court  of  Alexander  county,  an  affidavit.  It 
states  that  Robinson,  at  the  January  term,  1868,  recovered  a 
judgment  in  the  Alexander  Circuit  Court,  against  Martin  Y. 
Young,  for  the  sum  of  $1,112  and  $33.35  costs,  on  which  judg- 
ment an  execution  had  issued,  and  was  returned  by  the  sheriff 
of  that  county  "  No  property  found,"  and  the  defendant  has 
no  property  within  the  knowledge  of  affiant,  and  that  affiant 
has  just  and  reasonable  grounds  to  believe  that  the  First 
National  Bank  of  Cairo  is  indebted  to  Young,  or  has  some 
estate  or  effects  of  his  in  its  hands  or  custody. 

On  this  affidavit  a  garnishee  summons  was  issued  and  served 
upon  the  cashier  of  the  bank,  on  the  31st  day  of  March,  1868, 
but  returned  "not  found"  as  to  the  president.  Interroga- 
tories were  duly  filed,  to  which  the  cashier  filed  his  answer, 
denying  that  the  bank  was  indebted  to  Young  at  the  service 
of  the  summons,  or  that  it  had  any  money,  property  or  effects 
of  any  kind  belonging  to  Young,  in  its  possession  on  the  31st 
day  of  March,  1868. 

Brown,  the  book-keeper  of  the  bank,  to  whom  interrogato- 
ries had  also  been  propounded,  filed  his  answer,  in  which 
he  denies  that  the  bank  owed  Young  anything  on  the  day  that 
garnishee  process  was  served  on  the  officers  of  the  bank,  and 
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denies  that  the  bank  had  any  property,  money  or  effects 
belonging  to  Young  in  its  possession. 

To  these  answers  replications  were  filed. 

By  consent  of  the  parties,  a  jury  was  waived  and  a  trial  was 
had  by  the  court,  and  after  hearing  the  evidence,  the  garnishee 
was  discharged.  A  motion  for  a  new  trial  was  entered,  but  it 
was  overruled,  and  a  judgment  was  rendered  in  favor  of  the 
garnishee  for  costs. 

On  the  trial  of  the  cause  in  the  court  below,  plaintiff  in 
error  called  the  cashier  and  clerk,  who  had  answered  the  inter- 
rogatories, and  offered  to  prove  by  them  that  their  answers 
were  not  true,  and  what  goods  and  chattels  of  Young  were 
held  by  the  bank,  but  on  objection,  the  court  refused  to  permit 
them  to  testify.  Plaintiff  in  error  then  produced  a  number  of 
checks  signed  "  M.  Y.  Young,  agi,"  bearing  date  between  the 
date  of  the  service  of  the  garnishee  summons  and  the  time  of 
filing  the  answers,  but  after  proving  the  signature  to  be  genu- 
ine, the  court  refused  to  permit  them  to  be  read  in  evidence. 
He  then  offered  to  prove  by  the  cashier  and  book-keeper  that 
these  checks  had  been  paid  by  the  bank  out  of  Young's  own 
funds,  but  the  court  refused  to  permit  them  to  testify  to  that 
fact. 

It  appears,  from  the  answers  to  the  interrogatories,  that  after 
the  garnishee  summons  was  served,  a  new  account  was  opened 
by  the  bank  with  Young,  and  funds  were  deposited  in  his 
name,  as  the  answer  states,  for  certain  insurance  companies  to 
whom  it  belonged,  and  was  checked  out  and  paid  to  the  com- 
panies. They  also  state  that  on  the  30th  day  of  March,  the 
day  before  service  was  had,  Young  drew  out  $470  standing  to 
his  credit  in  the  bank,  and  drafts  were  purchased  and  sent  to 
different  insurance  companies,  for  whom  Young  was  agent, 
and  to  whom  the  money  belonged. 

The  first  section  of  the  act  of  the  19th  February,  1867, 
(Gross'  Comp.  286,)  declares  that  no  person  shall  be  disquali- 
fied as  a  witness  in  any  civil  action,  suit  or  proceeding,  only 
as  thereinafter  excepted,  by  reason  of  his  or  her  interest  in  the 
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event  thereof,  as  a  party  or  otherwise,  or  by  reason  of  his 
or  her  conviction  of  any  crime;  but  such  interest  may  be 
shown  to  affect  the  credit  of  such  witness.  The  exceptions  of 
the  statute  do  not  embrace  persons  situated  as  were  the  cashier 
and  book-keeper  in  this  case.  Before  the  adoption  of  this 
act,  they  probably  would  not  have  been  competent  witnesses, 
but-  under  the  broad  and  comprehensive  provisions  of  this  act, 
they  are  manifestly  within  its  letter  and  spirit.  This  is  a  civil 
proceeding,  and,  notwithstanding  they  had  answered,  they  are 
persons,  and  not  being  excluded,  they  are  witnesses,  and  should 
have  been  admitted. 

If  appellant  could  prove  by  them  that  Young  had  money 
in  the  bank  which  belonged  to  him  individually,  he  had  the 
undoubted  right  to  prove  it;  and  the  statute  has  rendered 
the  officers  who  answered  for  the  bank  competent  to  prove  the 
fact.  They  were  not  rendered  incompetent  because  they  had 
answered  the  interrogatories,  on  behalf  of  the  bank.  The 
court  below,  therefore,  erred  in  not  permitting  appellant  to 
prove  the  facts  which  he  offered  to  do  by  these  witnesses. 

The  question  is  also  presented,  whether  the  bank,  as  gar- 
nishee, became  liable  for  any  funds  which  Young  may  have 
deposited  after  the  service  of  the  garnishee  process  and  before  the 
time  when  the  answers  were  made  and  sworn  to  by  the  bank 
officers.  This  depends  upon  the  true  construction  of  the  18th 
section  of  the  Attachment  Act  (Gross'  Comp.  61),  and  the  44th 
section  of  the  chapter  entitled  "  Judgments  and  Executions" 
(ib.  381). 

The  former  of  these  sections  declares  that  where  any  person 
has  been  served  as  a  garnishee,  the  plaintiff  may,  at  the  return 
term,  prepare,  exhibit  and  file  interrogatories  to  such  garnishee, 
upon  which  he  may  be  desirous  of  compelling  an  answer 
touching  any  property,  goods  and  chattels,  moneys,  credits  and 
effects  of  the  defendant,  in  the  hands  of  the  garnishee,  or  of 
any  indebtedness  of  the  garnishee  to  the  defendant,  at  the 
time  of  the  service  of  the  garnishee  process,  or  at  any  time 
thereafter,    or    which    may   thereafter    become    due.      The 
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garnishee  is  required  to  answer  and  make  full  discovery  in 
reference  to  any  indebtedness  to  the  defendant,  or  property  or 
effects  in  his  hands.  This  section,  so  far  from  limiting  the 
answer  to  the  time  of  the  service  of  the  writ,  extends  it  to 
future  indebtedness  and  subsequent  possession  of  goods,  chat- 
tels, money,  property  and  effects.  Under  this  enactment,  no 
one  would  seriously  contend  that  the  garnishee  would  not  be 
compelled  to  make  a  full  discovery  up  to  the  time  of  making 
his  answer.  The  statute  declares  he  shall,  and  in  language  too 
plain  to  be  mistaken. 

The  last  clause  of  the  latter  section  declares,  that  when  a  gar- 
nishee summons  is  sued  out  on  an  unsatisfied  judgment,  and 
shall  be  served  upon  the  garnishee,  the  court  or  justice 
of  the  peace  shall  examine  and  proceed  against  such  garnishee 
in  the  same  manner  as  is  required  by  law  against  garnishees 
in  original  attachments.  We  have  seen  that  under  the  attach- 
ment law  the  garnishee  may  be  examined,  and  is  compelled  to 
answer,  not  only  as  to  his  indebtedness  and  the  property  and 
effects  which  he  had  in  his  possession  when  the  writ  was 
served,  but  which  subsequently  accrued  or  came  to  his  posses- 
sion. It  then  follows,  that  if,  under  this  proceeding,  the 
garnishee,  as  the  statute  declares  he  shall,  may  be  examined, 
and  the  cause  proceed  as  in  cases  of  original  attachments, 
this  garnishee  was  required  to  answer  as  to  any  and  all  moneys 
or  effects  which  came  to  its  possession  belonging  to  Young, 
after  the  service  and  before  the  answer  was  made,  as  well  as 
such  as  might  be  in  its  hands  at  the  time  of  service. 

In  this  view  of  the  case,  the  checks  drawn  by  Young  on  the 
bank,  after  the  garnishee  summons  was  served,  should  have 
been  admitted  in  evidence.  They  were  drawn  by  Young  in 
his  own  name,  with  simply  the  letters  "  agt."  annexed  to  his 
name.  In  all  other  respects  they  were  in  the  usual  form,  and, 
unexplained,  purported  to  be  for  his  own  money.  The  mere 
abbreviation  of  the  word  agent,  which  followed  his  name,  was  not 
proof  that  the  money  which  was  paid  on  these  checks  belonged 
to  some  other  person.     The  abbreviation  would  seem  only  to  be 


78  III.  Cent.  E.  E.  Go.  v.  Nunn.  [June  T., 


descriptio  personce,  and  the  same  is  true  of  the  account  in  the 
bank  opened  in  his  name  as  agent.  If  the  money  thus  deposi- 
ted belonged  to  insurance  companies,  as  is  claimed,  that  should 
be  proved,  either  by  the  answers  to  interrogatories  or  other- 
wise. And  as  to  the  weight  of  the  evidence  on  that  question, 
the  jury  or  court  trying  it  are  the  proper  judges,  and  all  legiti- 
mate evidence  on  the  question  is  admissible.  If  the  money 
standing  to  Young's  credit  in  the  bank  did  not  belong  to  him 
he  should  prove  it,  and  overcome  the  prima  facie  presump- 
tion that  it  was  his,  which  the  account  and  checks  created. 

For  the  various  errors  herein  indicated,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


Illinois  Central  Kailroad  Company 

v. 
William  Nunn. 

1.  Error  will  not  always  reverse.  Where  an  instruction  given  by 
the  court  is  as  favorable  to  a  party  as  the  law  would  authorize,  and  even  more 
so,  he  cannot  allege  that  it  is  erroneous. 

2.  Negligence — grass  and  weeds  upon  a  railroad  track — a  question  of 
fact  for  the  jury.  In  an  action  against  a  railroad  company  to  recover  for 
injury  resulting  to  premises  adjoining  a  railroad,  by  reason  of  fire  commu- 
nicated because  of  dry  grass  and  weeds  accumulating  upon  the  right  of  way, 
the  question  of  comparative  negligence  on  the  part  of  the  plaintiff  and  the 
company,  in  respect  to  the  accumulation  of  such  combustible  material,  is  a 
question  of  fact  properly  left  to  the  jury. 

Appeal  from  the  Circuit  Court  of  Effingham  county ;  the 
Hon.  Hiram  B.  Decius,  Judge,  presiding. 
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The  opinion  presents  the  facts  fully. 
Mr.  Geo.  "W.  Wall,  for  the  appellants. 
Mr.  W.  B.  Cooper,  for  the  appellee. 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  appellee,  William  Nunn,  brought  an  action  on  the  case, 
in  the  Effingham  Circuit  Court,  against  the  appellants,  the 
Illinois  Central  Railroad  Company,  alleging,  in  his  declara- 
tion, that  he  was  the  owner  of  a  farm  through  which  the 
appellants'  railroad  ran,  and  of  rails  in  a  fence  upon  it ;  that 
appellants  were  the  owners  of  a  strip  of  land  one  hundred 
feet  wide  on  each  side  of  their  track,  which  it  was  their  duty 
to  keep,  where  it  adjoined  appellee's  premises,  free  from  dry 
grass  and  other  combustible  matter,  so  that  fire  would  not 
communicate  from  locomotives  running  on  the  road  to  the 
combustible  material  on  the  right  of  way,  and  thence  to  plain- 
tiff's fence,  but  that  appellants  knowingly  and  negligently 
omitted  so  to  do,  and  suffered  the  right  of  way  to  become  foul, 
and  while  a  locomotive  was  being  run  along  the  road  by 
appellants'  servants,  fire  communicated  from  it  to  the  dry  grass 
on  the  right  of  way  and  thence  to  appellee's  fence,  and  burned 
the  same,  without  any  fault  or  negligence  on  the  part  of 
appellee. 

The  plea  was,  not  guilty.  The  jury  found  for  the  plaintiff, 
and  assessed  his  damages  at  one  hundred  and  eighty-three 
dollars  and  forty-four  cents,  for  which  the  court  gave  judg- 
ment, a  motion  for  a  new  trial  having  been  overruled. 

To  reverse  this  judgment,  the  defendants  appeal  to  this 
court,  making  their  point  upon  the  instructions. 

For  the  plaintiff,  the  court  instructed  as  follows : 

"  That  if  they  believe,  from  the  evidence,  that  fire  was  negli- 
gently suffered  to  escape  from  defendants'  engine,  and  thereby 
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communicated  to  the  fence  and  pasture  of  plaintiff,  they  should 
find  for  plaintiff,  and  assess  his  damages  at  the  amount  proven. 

"  If  the  jury  believe,  from  the  evidence,  that  defendants  left 
the  dry  grass  and  stubble  on  right  of  way  adjoining  plaintiff's 
premises,  and  that  by  reason  of  said  dry  grass  and  stubble 
being  left  there  negligently  by  defendants,  fire  communicated 
to  the  fence  and  pasture  of  plaintiff,  then  the  jury  should  find 
for  plaintiff  the  amount  of  damages  proven  to  have  resulted 
from  said  fire,  no  matter  whether  the  best  appliances  were 
used  on  the  engine  which  communicated  the  fire  or  not. 

"  That  no  matter  what  mechanical  appliances  were  on  the 
smoke-stack,  if  the  fire  got  out  through  the  negligence  of 
defendants'  engineer,  the  defendants  are  liable,  and  the  jury 
should  find  for  plaintiff,  and  assess  the  amount  of  damages 
proven  in  this  case." 

The  following  were  the  instructions  asked  by  the  defen- 
dants : 

"  1.  That  a  railroad  company  is  not  bound  to  use  any  more 
diligence  in  respect  of  the  removal  of  dry  grass  and  other 
combustible  matter  from  the  right  of  way  than  a  prudent  and 
cautious  man  would  use  in  respect  to  the  removal  of  such  com- 
bustible matter  from  his  own  premises  if  exposed  to  a  similar 
hazard ;  and  in  this  case,  if  the  jury  find,  from  the  evidence, 
that  it  was  the  custom  of  the  defendants  to  clear  off  such  rub- 
bish and  dry  grass  from  the  right  of  way  every  fall,  when  the 
same  became  combustible  from  frost  or  otherwise,  and  that 
the  dry  grass  on  the  right  of  way  at  the  time  the  fires  in  ques- 
tion was  such  only  as  had  grown  during  the  summer  of  186^, 
and  that  by  reason  of  an  *  unusual  drouth  it  had  become 
combustible  sooner  than  common,  and  that  under  ordinary 
circumstances  it  would  not  have  been  combustible  at  that  time, 
then  the  defendants  would  not  be  chargeable  with  negligence 
because  of  such  dry  grass  and  combustible  matter  then  being 
on  the  right  of  way. 
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"  2.  Before  the  plaintiff  can  recover  in  this  action,  it  must 
appear  that  his  neglect  has  not  in  any  way  contributed  to  the 
loss  in  question. 

"3.  If  the  plaintiff  has,  by  his  own  neglect  in  not  taking 
means  to  prevent  fire  from  passing  from  the  right  of  way  to 
his  property,  contributed  to  the  loss  in  question,  then  he  can 
not  recover  in  this  action." 

The  court  refused  to  give  these  instructions,  and  in  lieu  of 
the  second  and  third  gave  the  following: 

"  If  the  jury  believe,  from  the  evidence,  that  the  loss  of 
plaintiff  occurred  by  reason  of  his  own  negligence,  or  want  of 
ordinary  care  on  his  part,  then  he  can  not  recover." 

Appellants,  in  their  brief,  do  not  point  out  the  objectionable 
parts  of  plaintiff's  instructions  as  given  by  the  court,  and  we 
are  unable  to  perceive  any. 

The  force  of  appellants'  argument  is  directed  to  the  manner 
in  which  the  court  disposed  of  the  instructions  on  their  behalf. 
It  is  not  contended  by  appellants  that  their  first  instruction 
was  proper,  nor  that  their  second  and  third  were.  The 
argument  is,  if  the  second  and  third  instructions  asked  by 
defendants  are  not  in  accordance  with  the  rule  announced  by 
this  court  on  the  subject  of  relative  and  contributory  negli- 
gence, they  are,  at  least,  nearer  the  correct  rule  than  the 
instruction  given  by  the  court  in  lieu  of  them. 

This  is,  at  least,  a  qualified  admission,  instructions  two  and 
three  do  not  accord  with  the  rule  of  this  court  in  like  cases. 

There  was  no  evidence  before  the  jury  on  which  to  predi- 
cate the  question  of  relative  or  contributory  negligence.  The 
instruction,  therefore,  to  that  point,  was  properly  refused. 

The  only  question  for  this  court  to  consider  is,  therefore,  the 

propriety  of  the  court's  instruction  given  in  lieu  of  the  second 

and  third.     Whatever  may  be  the  technical  objection  to  it,  it 

certainly  is  quite  as  favorable  to  the  defendants  as  they  could 
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ask,  for,  under  it,  if  the  plaintiff  had  not  used  ordinary  care, 
no  matter  what  may  have  been  the  conduct  of  the  defendants, 
they  should  nevertheless  have  had  the  verdict. 

Upon  the  evidence,  the  right  to  recover  is  fully  established. 
The  question  of  negligence,  by  reason  of  leaving  dry  grass 
and  combustible  material  on  the  defendants'  right  of  way,  was 
properly  left  to  the  jury,  in  accordance  with  the  case  of  O.  <& 
M.  E.  E.  Co.  v.  Shanefelt,  47  111.  497. 

There  being  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


George  Beese  et  al. 

v. 
Frederick  Becker. 

Remittitur — in  the  Supreme  Court.  "Where  a  decree  has  been  rendered 
for  too  large  a  sum,  the  appellate  court  will  not  allow  a  remittitur  to  be 
entered  therein  for  the  excess,  and  affirm  the  decree  for  the  remainder.  It 
is  the  settled  doctrine  that  the  record  of  the  court  below  cannot  be  altered 
or  amended  in  the  appellate  court* 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  Chas.  W.  Thomas,  for  the  plaintiffs  in  error. 

Mr.  Wm.  H.  Underwood,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  a  mechanic's  lien,  filed  by  defendant 
in  error,  in  the  St.  Clair  Circuit  Court,  against  plaintiffs  in 
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error.  The  petition  alleged  that  petitioner  entered  into  a  ver- 
bal agreement  with  Beese  to  build  for  him  a  house  on  a  lot 
in  Belleville,  described  in  the  petition,  for  which  he  was  to 
give  petitioner  $1,983.50,  of  which  sum  $300  was  to  be  paid 
when  the  work  should  be  commenced ;  that  petitioner  com- 
menced the  work  on  the  10th  day  of  May,  1867,  and  the  $300 
was  paid  to  petitioner  ;  that  the  house  was  finished,  and  Beese 
received  it  on  the  28th  day  of  July,  1867 ;  that  when  the  peti- 
tion was  filed  $1,683.50  was  due,  with  ten  per  cent,  from 
August,  1867,  until  paid  ;  that  by  the  agreement  a  reasonable 
time  was  to  be  given  for  the  payment  of  the  remainder  of  the 
price  ;  and  that  a  reasonable  time  had  elapsed,  and  Beese  had 
failed  to  pay  the  money. 

That  one  Frederick  Kircher  held  a  mortgage  on  the  premi- 
ses, payable  in  one  and  two  years  from  the  8th  day  of  May, 
1867,  and  that  this  mortgage  remained  unsatisfied. 

Beese  and  Kircher  were  made  defendants,  and  an  account 
was  prayed  to  be  taken  and  the  sum  due  petitioner  be  ascer- 
tained ;  that  a  day  be  fixed  for  its  payment,  and  in  default 
thereof  that  the  premises  be  sold  to  satisfy  the  lien.  A  sum- 
mons was  issued  and  served  on  the  defendants,  but  they  failed 
to  appear,  and  a  default  was  entered,  the  petition  taken  as 
confessed,  and  the  court  found  that  there  was  due  to  petitioner 
from  Beese,  for  principal,  interest  and  charges,  the  sum  of 
$1,775.50,  and  a  lien  was  decreed  to  exist  upon  the  premises 
for  that  amount  and  for  costs  of  suit,  but  subject  to  the  mort- 
gage held  by  Kircher,  and  if  not  paid,  with  interest,  within 
twelve  months,  a  special  execution  issue  to  the  sheriff  for  the 
sale  of  the  premises,  after  giving  the  usual  notice,  without 
redemption,  and  if  the  proceeds  of  the  sale  should  be  insuffi- 
cient to  pay  the  same,  that  execution  issue  for  the  collection 
of  the  balance,  and  if  there  should  be  a  surplus  that  it  be  paid 
to  Beese. 

The  case  is  brought  to  this  court  on  writ  of  error,  and  errors 
are  assigned  that  the  decree  is  for  too  large  a  sum,  and  for 
more  than  is  claimed  by  the  petition,  and  in  decreeing  the 
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payment  of  the  amount  claimed,  with  interest  and  charges, 
and  in  ordering  a  sale  on  the  usual  notice,  without  fixing  the 
time  it  should  be  given. 

The  defendant  in  error  entered  his  appearance  in  this  court 
and  offered  to  remit  the  sum  of  $49.35,  and  urged  an  affirm- 
ance for  the  remainder  of  the  decree. 

The  question  is  presented,  whether  that  error  can  be  cured, 
or,  rather,  whether  the  effect  of  the  error  can  be  avoided  by 
entering  a  remittitur  in  this  court.  The  attorney  of  defendant 
in  error  has  referred  to  adjudged  cases  in  other  courts,  where 
such  a  practice  obtains.  But  it  has  for  a  long  period  of  time 
been  otherwise  settled  in  this  court.  As  early  as  1841,  it  was 
held  by  this  court,  in  the  case  of  Dowling  v.  Stewart,  3  Scam. 
193,  that  a  party  could  not  remit  a  portion  of  his  recovery,  in 
this  court,  and  thus  escape  the  consequences  of  having  taken 
too  large  a  judgment  in  the  court  below,  and  the  rule  has 
been  recognized  and  followed  in  a  number  of  subsequent  cases. 
See  Foumier  v.  Faggott,  3  Scam.  347 ;  Chenot  v.  Lefevre,  3 
Gilm.  63 7 ;  Pickering  v.  Pulsifer,  4  Gilm.  79. 

In  all  of  these  cases  leave  was  asked  of  this  court  to  permit 
the  entry  of  a  remittitur,  but  was  refused ;  and  the  practice- 
thus  established  has  been  uniform  from  its  first  adoption.  It 
has  ever  been  the  doctrine  of  this  court  that  the  record  of  the 
court  below  can  not  be  altered,  amended,  or  in  any  wise 
changed  in  this  court,  and  hence  the  refusal  to  permit  the 
judgment  of  the  court  below  to  be  altered  by  a  remittitur 
entered  in  this  court ;  and  there  seems  to  be  no  reason  why 
the  rule  should  not  apply  with  equal  force  to  a  decree  in  a 
mechanic's  lien  case  as  in  a  proceeding  at  law.  In  the  one 
case  as  in  the  other  the  evidence  fails  to  support  the  finding 
below,  and  being  erroneous  it  must  be  reversed,  and  when 
reversed,  this  court  will  treat  such  cases  as  it  does  others 
where  a  reversal  is  had. 

The  case  of  Schneider  v.  Seeley,  40  111.  259,  is  unlike  this 
case,  in  that  the  record  showed  that  a  remittitur  had  been 
entered  in  the  court  below,  but  disregarded  in  entering  up  the 
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judgment.  But  in  that  case  it  was  only  said  that  if  there  was 
no  other  error,  we  perhaps  might  have  entered  judgment  in 
this  court,  but  it  was  not  intimated  that  there  would  not  have 
been  a  reversal.  And  whether  a  judgment  shall  be  rendered 
in  this  court  is  a  matter  of  discretion  which  is  seldom  exer- 
cised. That  case  in  no  wise  militates  against  the  authority  of 
previous  decisions  of  the  court. 

When  the  decree  is  reversed  it  can  matter  but  little  whether 
a  decree  shall  be  rendered  for  the  proper  amount  in  this  or  the 
court  below.  The  reversal  having  been  made,  the  effect  of 
the  reversal  upon  the  rights  of  the  parties  is  the  same  whether 
a  new  trial  is  had  in  the  court  below  or  in  this  court.  In 
either  case  it  would  be  a  new  trial  and  a  new  decree. 

We  discover  no  other  error  in  the  decree,  but  because  it  was 
rendered  for  too  large  a  sum,  the  decree  must  be  reversed  and 
the  cause  remanded. 

Decree  reversed. 


Paul  G.  Schuh 

V. 

William  D'Oench  et  al. 


1.  Practice — steps  in  a  cause — record  should  show  the  order  of  time  in 
which  tliey  are  taken.  Where  the  record  shows  that  a  demurrer  was  filed  to 
the  declaration,  and  a  default  taken  in  the  same  cause,  on  the  same  day,  but 
does  not  show  which  was  the  prior  act,  in  the  absence  of  proof  as  to  priority 
it  will  be  presumed  that  the  default  was  properly  taken,  and  that  no  error 
exists. 

2.  The  rights  of  the  defendant  who  claimed  that  a  demurrer  to  the  decla- 
ration was  pending  at  the  time  the  default  was  taken,  could  have  been  pre- 
served, had  he,  during  the  term,  entered  a  motion  to  set  aside  the  default, 
and  proved  that  a  demurrer  had  been  filed  in  the  case  before  the  default 
was  taken ;  the  court  then  would  have  set  aside  the  default,  and  failing  to  do 
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so,  the  motion  and  evidence  could  have  been  preserved  in  the  record,  and 
such  error  would  appear  as  could  have  been  availed  of  in  this  court. 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county ; 
the  Hon.  John  Olney,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  plaintiff  in 
error. 

Mr.  J.  M.  Lansden,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  only  error  assigned  on  this  record  is,  that  the  court 
below  rendered  judgment  by  default  when  defendant's  demur- 
rer to  the  declaration  had  not  been  determined.  The  demurrer 
was  filed  on  the  7th  of  April,  and  the  default  was  entered  on 
the  same  day.  But  there  is  nothing  in  the  record  from  which 
it  can  be  determined  which  was  the  prior  act.  Had  the  clerk 
kept  a  minute  book  in  which  he  had  noted  each  step  taken 
in  the  progress  of  the  business  of  the  court,  in  the  order  in 
which  it  occurred,  there  would  have  been  no  difficulty  in  know- 
ing which  was  the  precedent  act.  But  in  the  absence  of  such 
an  entry,  we  are  left  to  conjecture  alone,  and  it  would  not  be 
proper  for  us  to  presume  merely  from  the  fact  that  both  acts 
were  of  the  same  date,  that  the  filing  of  the  demurrer  was 
prior  in  point  of  time.  We  must  presume  that  the  court 
below  acted  correctly,  until  error  is  shown  to  have  been  com- 
mitted.    And  this  record  fails  to  show  that  any  exists. 

Had  plaintiff  in  error,  during  the  term,  entered  a  motion  to 
set  aside  the  default,  and  proved  that  a  demurrer  had  been 
filed  in  the  case  before  the  entry  of  the  default,  then  the  court 
would  have  set  aside  the  default,  and  failing  to  do  so,  the 
motion  and  evidence  could  have  been  preserved  in  the  record, 
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and  thus  error  would  have  been  shown,  and  could  have  been 
availed  of  in  this  court.  But  no  such  steps  were  taken,  and 
hence  we  cannot  hold  that  there  is  error  in  this  record. 

Judgment  affirmed. 


The  LaSalle  Glass  Company 
Orrin  A.  Turner. 


There  was  no  error  in  this  case,  and  the  judgment  is  affirmed. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  in  the  court  below 
by  Orrin  A.  Turner  against  The  LaSalle  Glass  Company,  and 
a  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal. 

Messrs.  Bull  &  Follett,  for  the  appellants. 

Mr.  B.  C.  Cook,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case,  the  appellant's  counsel  has  filed  no  brief.  The 
assignment  of  errors  directs  our  attention  to  no  specific  ruling 
of  the  court  upon  the  evidence,  and  we  find  no  error  in  the 
instructions. 

Judgment  affirmed. 


88  Pankey,  Admr.  et  al.  v.  Rattm.  [June  T., 

Syllabus. 


Stephen  Pankey,  Administrator,  et  al. 

v. 

Green  B.  Raum. 

1.  Chancery — of  tlie  presumption  in  support  of  a  decree,  in  the  appellate 
court.  If  the  allegations  of  a  bill  in  chancery  are  denied,  the  complainant 
must  establish  his  rights  by  sufficient  evidence,  and  such  evidence  should  be 
preserved  in  the  record,  or  the  decree  should  find  the  facts  on  which  it  is 
based,  and  the  appellate  court  will  not  help  out  a  cause  in  chancery  by  pre- 
suming evidence  was  given  in  it  which  does  not  appear  in  the  record. 

2.  Burden  of  proof — when  upon  the  defendant  in  chancery.  Where  a 
defendant  in  chancery,  in  his  answer,  admits  all  the  allegations  in  the  bill, 
and  seeks  to  avoid  them  by  setting  up  new  matter  not  responsive  to  the 
bill,  and  a  replication  is  interposed,  the  onus  of  proving  the  new  matter  is 
upon  the  defendant,  and  the  complainant  has  no  facts  to  prove,  as  a  party 
is  not  required  to  prove  facts  alleged  in  his  pleadings,  which  are  admitted 
by  the  pleadings  of  the  opposite  party.  And  this  is  the  rule,  though  the 
answer  which  sets  up  such  new  matter  be  sworn  to. 

3.  New  trial — verdict  upon  a  feigned  issue.  An  objection  to  the  form 
and  sufficiency  of  a  verdict  certified  to  the  court  below,  upon  the  trial  of  a 
feigned  issue  out  of  chancery,  will  not  be  entertained  unless  the  evidence 
on  which  the  verdict  was  rendered  be  preserved  in  the  record,  as  other- 
wise the  appellate  court  can  not  pronounce  upon  the  sufficiency  of  the 
verdict. 

4.  Feigned  issue — out  of  chancery — whether  it  must  embrace  the  whole 
case.  In  making  up  a  feigned  issue,  to  be  tried  out  of  chancery  by  a  jury, 
it  is  not  essential  that  every  fact  alleged  in  the  pleadings  in  the  suit  should 
be  embraced  therein. 

5.  So  in  a  suit  in  chancery  to  compel  the  specific  performance  of  a  con- 
tract for  the  conveyance  of  land,  brought  against  the  representatives  of  the 
vendor,  the  contract  of  sale  having  been  assigned  to  the  complainant  by  the 
original  vendee,  it  was  set  up  as  a  defense  that  the  contract  had  been  can- 
celed by  the  original  parties  thereto,  and  the  note  given  for  the  purchase 
money  surrendered,  and  afterwards  the  contract  was  surreptitiously  obtained 
by  the  vendee  and  transferred  to  the  complainant,  and  it  was  further  alleged 
that  the  vendor  was  insane  at  the  time  the  contract  was  executed :  Held, 
that  the  question  of  sanity  was  the  only  fact  proper  for  the  consideration  of 
the  jury,  and  moreover,  the  party  upon  whose  motion  that  fact  alone  was 
so  submitted,  could  not  complain  that  other  facts  in  the  case  were  not 
embraced  in  the  issue. 


1869.]  Pankey,  Adme.  et  al.  v.  Raum.  89 

Opinion  of  the  Court. 

"Weit  of  Eeeoe  to  the  Circuit  Court  of  Saline  county ;  the 
Hon.  Andeew  D.  Duff,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  E.  Y.  Pieece,  Mr.  C.  K.  Davis  and  Messrs.  Tannee 
&  Casey,  for  the  plaintiffs  in  error. 

Mr.  Geeen  B.  Raum,  pro  se. 

Mi-.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  exhibited  in  the  Circuit  Court 
of  Saline  county,  by  Green  B.  Raum  against  Yerba  Hudson, 
John  Pankey,  administrator  of  Henry  Hudson,  deceased,  and 
Hampton  Pankey,  and  Patsey  Pankey  and  others,  unknown 
heirs  of  said  Henry  Hudson,  deceased,  for  a  conveyance  of 
the  south-west  quarter  of  the  south-east  quarter  of  section  22, 
in  town  9  south,  range  6  east,  containing  forty  acres  of  land. 

The  complainant  claimed  a  conveyance  from  the  heirs  at  law 
of  Henry.  Hudson,  deceased,  who  were  made  defendants  to 
the  bill,  in  virtue  of  a  bond  executed  to  one  John  Henderson 
by  the  deceased,  Henry  Hudson,  and  Patsey  his  wife,  bearing 
date  November  29,  1853,  by  which  they  covenanted,  on  the 
payment  of  sixty  dollars  by  Henderson,  to  convey  to  him  the 
tract  of  land  above  described. 

It  appears  Henderson  executed  his  note  for  sixty  dollars,  the 
amount  of  the  purchase  money. 

Henderson,  on  the  7th  of  January,  1861,  assigned  this  bond 
to  complainant,  and  he  produced  the  same  in  evidence, 
together  with  the  note  executed  by  Henderson  for  the  purchase 
money. 

The  only  defense  set  up  in  the  circuit  court  was  the  alleged 
insanity  of  Hudson  at  the  time  of  the  execution  of  the  title 
bond,  and  on  the  suggestion  of  the  defendants  a  feigned  issue 
was  made  as  to  the  question  of  sanity.     The  jury  found,  from 
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the  evidence  offered,  that  the  covenantor  was  of  sound  mind 
at  the  time  he  executed  the  bond.  This  verdict  was  certified 
to  the  circuit  court,  and  on  the  final  hearing  on  the  bill, 
answers,  replications  and  exhibits  and  this  verdict,  the  court 
decreed  that  defendants  execute  and  deliver  to  complainant  a 
deed  for  the  land  in  question,  within  thirty  days,  or  on  failure 
so  to  do,  that  then  the  master  in  chancery  execute  the  deed. 

To  reverse  this  decree  the  defendants  bring  the  record  liere 
by  writ  of  error,  assigning  various  errors. 

Pending  the  writ  in  this  court,  Yerba  Hudson  died,  and  the 
suit  was  revived  against  his  administrator,  Stephen  Pankey, 
whose  appearance  was  duly  entered.  Hampton  Pankey  also 
died,  on  whose  estate  the  same  Stephen  Pankey  was  appointed 
administrator,  and  his  appearance  duly  entered.  Publication, 
on  an  affidavit  of  non-residence,  was  made  against  the  unknown 
heirs  of  Henry  Hudson,  and  proof  thereof  submitted  to  the 
circuit  court. 

The  first  point  made  by  the  plaintiffs  in  error  is,  that  in 
chancery  a  party  to  recover,  if  the  allegations  are  denied,  must 
establish  his  rights  by  sufficient  evidence,  and  such  evidence 
should  be  preserved  in  the  record,  or  the  decree  should  find 
the  facts  on  which  it  is  based. 

This  is,  unquestionably,  the  doctrine  of  this  court,  as  estab- 
lished by  a  long  course  of  decisions,  and  this  court  will  not 
help  out  a  cause  by  presuming  evidence  was  given  in  it  which 
does  not  appear  in  the  record,  is  a  principle  equally  familiar. 

Unfortunately  for  plaintiffs  in  error  in  this  cause,  no  one  of 
the  allegations  in  complainant's  bill  is  denied  by  either  of  them 
in  their  several  and  separate  answers.  There  is  an  express 
admission  in  them  of  every  fact  alleged  by  complainant,  and 
on  which  he  relied  for  a  decree  in  his  favor.  The  execution 
of  the  title  bond  by  Hudson  and  wife,  and  of  the  note  by 
Henderson  for  the  purchase  money,  are  distinctly  admitted, 
but  to  destroy  their  effect,  new  matter  is  set  up  in  the  answer, 
and  that  is,  the  trade  between  Hudson  and  wife  and  Hender- 
son had  been  canceled,  and  his  note  given  up  to  him  thereupon, 
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and  that  afterwards  he  surreptitiously  obtained  possession 
of  the  bond,  after  the  death  of  Hudson  and  wife,  and  assigned 
it  to  complainant,  he  well  knowing  that  the  transaction  was  a 
fraud  upon  the  estate  of  Hudson.  To  each  of  these  answers, 
containing  this  new  matter,  there  was  a  replication.  In 
such  cases  the  rule  is  well  settled,  that  the  onus  of  proving  the 
new  matter  is  upon  the  party  setting  it  up,  but  when  a  cause 
stands  upon  bill  and  answer  only,  the  complainant  admits  all 
that  is  stated  in  the  answer  to  be  true,  whether  it  is  responsive 
to  the  bill  or  not.  Z>'  Wolf  v.  Long,  2  Gilm.  679;  Mason  v. 
McGirr,  28  111.  322. 

In  no  case  at  law  or  in  chancery  is  a  party  required  to  prove 
facts  alleged  in  his  pleading,  which  are  admitted  by  the  plead- 
ings of  the  opposite  party.  In  this  case,  therefore,  there  were 
no  facts  to  be  proved  by  the  complainant,  they  having  been 
admitted  by  the  defendants  in  their  separate  answers. 

The  new  matter  set  up  by  them,  such  as  the  cancellation  of 
the  bond  and  the  surrender  of  the  note,  and  the  insanity  of 
the  covenantor,  were  not  responsive  to  any  allegation  in  the 
bill,  and  though  sworn  to  by  each  of  the  defendants,  called 
for  proof  of  their  existence,  by  the  interposition  of  the  repli- 
cation; hence,  it  became  a  necessity  on  the  part  of  the 
defendants  below  to  prove  these  various  matters  of  defense. 
Instead,  however,  of  attempting  proof  of  the  alleged  cancellation 
of  the  bond  and  obtaining  the  note  surreptitiously,  the  defen- 
dants submitted,  as  the  only  issue  in  the  cause,  the  fact  of  the 
sanity  of  the  deceased  at  the  time  he  executed  the  bond. 

These  considerations  dispose  of  the  principal  points  made 
by  plaintiffs  in  error.  The  other  point,  that  the  verdict  was 
informal  and  insufficient,  and  the  court  should  have  allowed 
the  motion  for  a  new  trial,  it  is  sufficient  to  say,  the  evidence 
on  which  the  verdict  was  rendered  is  not  preserved  in  the 
record,  and  consequently  we  cannot  pronounce  upon  its  suffi- 
ciency. 

Another  point  is  made,  that  there  was  error  in  submitting  a 
part  only  of  the  cause  to  the  jury.     The  answer  to  this  is,  it 
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was  on  the  defendant's  own  motion  that  the  fact  of  sanity 
should  be  alone  submitted  to  the  jury,  and  it  was  the  only  fact 
in  the  case  proper  for  the  consideration  of  a  jury. 

We  perceive  no  error  in  the  record  and  the  decree  must  be 
affirmed. 

Decree  affirmed. 


William  Stallings  et  ah 

v. 

Samuel  Owens. 

1.  Trespass  to  the  person — what  constitutes.  Where  a  party  under 
arrest,  upon  a  charge  of  larceny,  was  taken  from  his  place  of  confinement 
to  the  outskirts  of  the  town  in  the  night-time,  by  those  having  the  prisoner 
in  charge,  and  one  of  the  number,  placing  his  hand  upon  the  prisoner's 
shoulder,  produced  a  rope  and  required  him  to  confess  the  larceny ;  it  was 
held,  that  such  person  was  guilty  of  an  aggravated  trespass,  for  which  they 
must  respond  in  damages. 

2.  Whether  the  rope  was  or  was  not  placed  about  the  prisoner's  neck, 
and  whether  he  was  or  was  not  suspended  to  a  tree  for  the  purpose  of 
compelling  a  confession  of  a  crime,  and  whether  or  not  he  suffered  personal 
injury,  are  questions  which  do  not  go  to  the  existence,  but  to  the  degree,  of 
the  injury. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  for  personal  trespass,  brought  by  Owens, 
against  Stallings  and  others^  to  the  Madison  County  Circuit 
Court,  and  taken  by  change  of  venue  to  St.  Clair  county. 
The  facts  as  presented  by  the  record  are  fully  stated  in  the 
opinion. 

Messrs.  Billings  &  "Wise  and  Messrs.  Gillespie  &  Sppjnger, 
for  the  appellants. 
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Messrs.  G.  &  G.  A.  Kcernek,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  for  trespass  to  the  person,  brought  by 
Owens  against  Stallings  and  others,  and  resulting  in  a  verdict 
of  one  hundred  and  fifty  dollars  for  the  plaintiff.  The 
defendants  appealed. 

It  appears  the  plaintiff  was  arrested  by  an  officer,  on  the 
charge  of  larceny,  in  the  village  of  Yenice,  in  Madison  county, 
and  was  placed  under  the  charge  of  defendants  in  the  town 
hall.  While  thus  in  their  charge,  they  took  him  from  the 
town  hall  to  the  outskirts  of  the  town,  and  one  of  the  number, 
according  to  his  own  statement  as  a  witness  on  the  stand,  put 
his  hand  on  the  plaintiff's  shoulder,  and  producing  a  rope, 
required  him  to  confess.  Thereupon  the  plaintiff  confessed 
himself  guilty  of  the  alleged  larceny,  and  he  was  taken  back 
to  the  town  hall  and  afterwards  to  the  county  jail.  No  indict- 
ment was  found  against  him,  and  after  his  discharge  he  brought 
this  suit. 

The  plaintiff,  on  the  trial,  testified  that  the  defendants  put 
the  rope  around  his  neck  and  suspended  him  to  the  branch  of 
a  tree  until  he  admitted  the  commission  of  the  larceny.  This 
is  denied  by  all  the  defendants,  and  we  are  urged  to  reverse 
the  judgment,  on  the  ground  that  the  verdict  was  against  the 
evidence.  But  even  if  we  wholly  reject  the  evidence  of  the 
plaintiff,  that  of  the  defendants  shows  a  trespass  of  a  very 
aggravated  character.  That  they  took  him  by  force  from  his 
place  of  confinement  to  the  outskirts  of  the  town,  and  there 
producing  a  rope  required  him  to  confess,  is  stated  by  them- 
selves upon  the  stand.  Whether  they  actually  put  the  rope 
around  his  next  and  suspended  him,  is  a  question  relating  only 
to  the  degree  of  the  injury,  but  not  at  all  affecting  the  fact 
that  a  trespass  had  already  been  committed  by  the  acts  to 
which  the  defendants  themselves  testify.  The  plaintiff  may 
have  been  guilty  of  larceny,  as  urged  by  counsel,  and  as 
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strongly  indicated  by  the  evidence,  and  he  may  have  received 
from  these  defendants  no  serious  personal  injury,  but  they  had 
no  more  right  to  take  him  from  his  place  of  confinement,  and, 
by  threats  of  violence  compel  from  him  a  confession  of  guilt, 
than  they  had  to  use  the  same  unlawful  force  towards  the 
most  respected  member  of  the  community.  Their  conduct,  as 
related  by  themselves,  was  utterly  unjustifiable,  and  the  jury 
deserve  credit  for  having  expressed  their  reprobation  of  it  by 
their  verdict. 

Judgment  affirmed. 


Joseph  Erlinger 

v. 
Joseph  Boneau. 

1.  Stock  running  at  large— in  Monroe,  St.  Clair  and  other  counties- 
construction  of  the  act  of  1867.  By  the  provisions  of  the  8th  and  10th  sec- 
tions of  the  act  of  1867,  entitled,  "An  Act  to  prevent  domestic  animals  from 
running  at  large  in  the  counties  of  Monroe,  St.  Clair  and  other  counties,"  a 
majority  of  the  legal  votes  cast  for  the  adoption  of  the  act,  in  any  one  of 
the  counties  named  in  the  act,  at  an  election  to  be  held  for  that  purpose, 
makes  such  act  operative  throughout  the  entire  county  so  adopting  it.  But 
if  a  majority  of  the  legal  voters  of  such  county,  at  such  election,  reject  the 
act,  and  a  majority  of  the  legal  voters  of  any  one  or  more  of  the  precincts 
of  said  county  adopt  it,  such  act  goes  into  effect,  and  is  a  law  of  the  pre- 
cincts in  such  county  so  adopting  it. 

2.  Statutes — titles  of  acts — construction  of  sec.  23,  art.  3,  of  the  constitu- 
tion. An  act  entitled,  "An  Act  to  prevent  domestic  animals  from  running 
at  large,  in  the  counties  of  Monroe,  St.  Clair  and  other  counties,"  which 
embraces  not  only  more  than  one  county,  and  may  be  adopted  or  rejected 
by  any  or  all  of  them,  but  also  embraces  the  precincts  of  each  county,  and 
although  rejected  by  a  majority  vote  of  the  county,  may  be  adopted  by  a 
majority  vote  of  one  or  more  of  the  precincts  in  such  county,  and  become 
a  law  valid  and  operative,  within  the  territorial  limits  of  such  precinct,  yet, 
such  precincts,  being  subdivisions  of  the  territorial  limits  of  the  counties, 
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are  included  therein,  and  ancillary  to  the  subject  expressed  in  such  title,  and 
the  act  is  not  repugnant  to  the  constitution  in  that  regard. 

3.  Nor  will  that  portion  of  the  act,  which  refers  to  and  adopts  the  mode 
of  proceeding  prescribed  in  the  general  estray  laws  of  the  State  relative  to 
giving  notice,  and  the  time  within  which  to  reclaim  the  property,  be  con- 
strued as  an  amendment  of  the  estray  laws  in  that  regard,  but  will  be  treated 
as  the  adopting  of  a  reasonable  and  proper  mode  to  carry  the  act  into  effect, 
and  need  not  be  embraced  in  the  title  of  the  act  itself. 

4.  Same — submission  to  a  vote  of  the  people.  It  is  fairly  within  the  scope 
of  legislative  power,  to  prescribe,  as  one  of  the  conditions  upon  which 
the  law  in  a  given  case  shall  come  into  operation  or  be  defeated,  that  it  shall 
depend  upon  a  vote  of  the  people  of  the  locality  to  be  affected  by  its  pro- 
visionsv 

5.  Statutory  rights — proof  thereof  "Where  a  party  seeks  to  justify 
an  act,  as  being  authorized  by  statute,  it  devolves  upon  him  to  show  that  he 
is  within  the  conditions  of  the  law  which  is  claimed  to  be  the  warrant  of 
his  authority. 

6.  Impounding  stock — in  Monroe  and  other  counties,  under  act  of  1867. 
So,  where  under  the  provisions  of  the  act  of  1867,  entitled,  "An  act  to  pre- 
vent domestic  animals  from  running  at  large  in  the  counties  of  Monroe,  St. 
Clair  and  other  counties,"  a  party  who  seeks  to  justify  the  taking  up  and 
impounding  of  stock  under  that  law>  must  show  that  he  is  a  householder. 

"Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Nathaniel  Niles  and  Mr.  James  M.  Dill,  for  the 
plaintiff  in  error, 

Mr. William  Wink^ilman,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  commenced  before  a  justice 
of  the  peace,  of  St.  Clair  county,  by  plaintiff  in  error,  against 
defendant  in  error,  for  the  recovery  of  sixteen  head  of  hogs. 
A  trial  was  had,  resulting  in  favor  of  plaintiff  below.     The 
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case  was  thereupon  removed  to  the  circuit  court  by  appeal. 
On  a  trial  in  that  court,  a  jury  having  been  waived  by  con- 
sent of  the  parties,  the  court  found  for  the  defendant,  and 
rendered  a  judgment  for  the  return  of  the  property.  To 
reverse  that  judgment,  the  record  is  brought  to  this  court  and 
various  errors  are  assigned. 

It  appears  from  the  record  in  the  case,  that  the  hogs  in  con- 
troversy were  taken  up  by  defendant,  under  an  act  of  the 
legislature  to  prevent  domestic  animals  from  running  at  large. 
(Sess.  Laws,  1867,  p.  97.)  That  both  parties  were  residents 
of  French  Tillage  precinct,  in  St.  Clair  county.  That  the 
fences  surrounding  the  premises,  on  which  the  hogs  were 
found  when  taken  up  by  defendant,  were  in  bad  condition, 
and  insufficient  to  turn  stock.  That  the  hogs  were  taken  up 
on  Monday,  the  29th  of  June,  and  notice  or  other  steps  were 
not  taken  in  reference  to  the  disposition  of  the  same  until 
Wednesday,  July  1st,  1868,  when  plaintiff  was  notified  of  the 
impounding  of  his  hogs.  It  was  admitted  on  the  trial  below, 
that  the  law  under  which  the  hogs  were  seized  had  not  been 
ratified  by  a  majority  of  the  legal  voters  of  St.  Clair  county. 
But  that  at  the  November  election,  1867,  a  majority  of  all  the 
votes  cast  in  French  Tillage  precinct,  were  for  "  keeping 
up  stock." 

The  first  section  of  the  act  referred  to  declares,  that  from 
and  after  the  first  day  of  March,  1868,  and  for  all  time  there- 
after, it  shall  not  be  lawful  for  the  owners  of  any  domestic 
animals  of  the  species  of  horse,  cattle,  mule,  ass,  sheep,  hog 
and  goat,  to  suffer  the  same  to  run  at  large  in  the  county  of 
Monroe  ;  and  all  such  animals  found  running  at  large  in  said 
county  after  that  day,  may  be  taken  up  by  any  householder 
of  the  county,  who  is  required  to  keep  them  safely,  in  his 
stable,  lot  or  inclosure,  and  provide  them  with  a  sufficiency 
of  proper  food  and  water  until  taken  away,  according  to  the 
provisions  of  this  act. 

The  second  section  of  the  act  makes  it  the  duty  of  the  per- 
son taking  up  such  animal,  within  two  days  thereafter,  to 
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notify  the  owner  thereof,  or  the  person  from  whom  the  animal 
has  escaped,  if  a  resident  of  the  county  and  known  to  the  per- 
son impounding  such  animal,  either  verbally  or  by  written 
notice  left  at  the  usual  abode  of  the  owner,  and  if  not  known, 
or  he  is  non-resident,  then  to  give  notice  to  the  nearest  justice 
of  the  peace  of  the  county,  of  the  kind  and  number  of  ani- 
mals taken  up,  with  a  description  thereof;  and  the  justice  of 
the  peace  is  required  forthwith  to  prepare  and  post  three  notices, 
describing  the  animals,  the  time  and  place  when  and  where 
they  were  taken  up. 

The  third  section  declares,  that  on  the  application  of  the 
owner,  if  made  within  ten  days  after  receiving  such  notice, 
the  property  shall  be  delivered  up,  he  paying  the  charges 
fixed  by  the  section  for  keeping  such  stock. 

The  fourth  section  declares,  that  if  the  owner  shall  fail  to 
appear  within  ten  days  after  such  notice  and  prove  and  take 
away  his  property,  it  shall  be  considered  and  dealt  with  under 
the  laws  of  the  State  as  an  estray. 

The  sixth  section  declares,  that  if  any  person  fails  in  taking 
up  such  animals  to  comply  with  the  law,  he  shall  forfeit  all 
claim  to  compensation,  and  be  liable  to  the  owner  for  all 
damages  sustained  by  reason  of  such  negligence  or  failure  to 
comply  with  the  requirements  of  the  law. 

The  eighth  section  declares,  that  the  act  shall  not  be  in  force 
until  the  same  shall  be  ratified  by  a  majority  of  the  legal 
voters  of  the  county.  But  it  contains  a  proviso,  "  that  this 
law  shall,  from  and  after  the  said  first  day  of  March,  1868,  be 
in  full  force  and  effect  in  any  of  the  election  precincts  of  said 
county,  where  a  majority  of  the  legal  votes  shall  be  given  for 
4  keeping  up  stock.'  " 

The  tenth  section  provides  for  submitting  the  act  to  the 
voters  of  the  county  at  any  subsequent  November  election, 
and  declares  that  if  a  majority  vote  for  the  same,  it  shall  take 
effect  and  be  in  force  from  and  after  the  first  day  of  the  next 
succeeding  March,  in  the  whole  county,  and  in  any  precinct 
in  the  county  where,  at  any  submission  of  the  question,  a 
7— 51st  III. 
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majority  of  the  votes  cast  shall  be,  "  For  keeping  up  stock." 
The  eleventh  section  declares,  that  the  provisions  of  the  law 
shall  apply  to  St.  Clair  and  a  number  of  other  counties  which 
are  enumerated.  These  are  the  several  provisions  of  the  act 
which  are  necessary  in  the  consideration  of  this  case. 

It  is  urged  that  when  the  law  was  rejected  by  the  majority 
of  the  votes  cast  at  the  election  in  the  county,  the  law 
failed  to  become  operative  in  any  precinct  in  the  county. 
Although  awkwardly  expressed  in  both  the  eighth  and  tenth 
sections,  still  there  seems  to  be  no  doubt  that  the  only  fair  and 
reasonable  construction  the  language  will  bear  is,  that  if  a 
majority  of  the  votes  cast  in  the  county  had  been  in  favor  of 
keeping  up  stock,  then  the  law  would  have  been  in  force 
throughout  the  county,  although  in  some  of  the  precincts  the 
majority  might  have  been  against  the  proposition,  and  that  it 
should  become  operative  in  such  precincts  as  voted  for  the 
proposition,  notwithstanding  the  majority  of  the  votes  cast  in 
the  county  were  against  it.  It  was  intended  first,  if  the 
majority  of  the  voters  of  the  county  were  in  favor  of  the  law, 
that  it  should  have  force  and  effect  in  every  part  of  its  territory, 
but  if  a  majority  of  the  larger  division  were  opposed,  then  the 
smaller  divisions,  as  precincts,  should  have  the  right  to  avail 
themselves  of  its  provisions  if  they  desired,  when  a  majority 
of  the  votes  of  the  precinct  should  be  so  cast  at  a  November 
election,  when  the  question  was  properly  submitted.  The 
precinct  of  French  Tillage  it  is  admitted  so  decided,  and  hence 
the  law  became  operative,  and  of  full  force  in  that  precinct. 

It  is  also  urged  that  the  law  is  invalid  because  it  is  violative 
of  the  provisions  of  our  constitution.  It  is  urged,  that  as  the 
title  of  the  law  refers  alone  to  counties  and  not  to  precincts, 
it  is  therefore  repugnant  to  the  23d  section  of  article  3  of 
that  instrument.  That  section  declares  that  "  no  private  or 
local  law  which  may  be  passed  by  the  general  assembly,  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title."  It  is  contended  that  as  the  title  is  "An  Act  to  pre- 
vent domestic  animals  from  running  at  large  in  the  counties 
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of  Monroe,  St.  Clair  and  other  counties,"  it  can  not  be  held  to 
apply  to  any  smaller  division  than  a  county,  unless  in  force 
throughout  the  county.  What  is  the  subject  of  the  title  ?  It 
is  the  prevention  of  domestic  animals  from  running  at  large 
in  certain  localities.  All  of  the  provisions  adopted  in  the  act 
tending  to  produce  that  end,  must  necessarily  be  held  not  to 
be  required  to  be  expressed  in  the  title,  or  otherwise  the  title 
would  have  to  contain  the  same  provisions  as  the  act.  This  is 
not  the  construction  contended  for  by  any  one,  and  for  the 
reason  that  the  constitution  and  all  of  its  provisions  must  have 
a  reasonable  and  practical  operation.  An  examination  of  a 
law  adopted  by  our  general  assembly,  and  such  as  no  one  will 
challenge,  will  show  that  every  section  contains  a  subject,  but 
a  minor  subject  ancillary  to  the  main  subject  or  object  of  the 
bill.  The  purpose  of  adopting  a  bill  could  never  be  effected 
if  this  were  not  the  case.  But  each  section  must  be  germane 
to  the  primary  object  of  the  bill,  which  is  by  the  constitution 
denominated  as  the  subject  of  the  bill.  The  object  of  this  bill 
was  to  restrain  stock  from  running  at  large  in  the  territory 
embraced  in  the  limits  of  St.  Clair  and  other  counties. 

Inasmuch  as  various  counties  are  embraced  in  the  title  to 
this  act,  the  same  question  could  be  presented  on  the  ground 
that  each  county  was  a  subject,  and  being  more  than  one,  the 
law  should  be  held  unconstitutional.  But  it  could  hardly  be 
said  that  the  objection  was  even  plausible.  See  The  City  of 
Ottawa  v.  The  jPeople,  48  111.  233.  The  moving  cause  was  to 
restrain  cattle  from  running  at  large  in  the  various  localities, 
and  hence  that  was  the  subject ;  and  the  territory  of  these 
several  counties  is  embraced  in  the  subject  of  the  bill,  together 
with  all  reasonable  and  proper  means  for  carrying  the  object 
into  effect.  And  as  this  precinct  is  embraced  within  the  terri- 
tory, and  is  within  the  object  expressed  in  the  title,  and  being 
entirely  germane  to  the  scope  of  the  act,  we  must  hold  that  it 
is  embraced  in  the  subject  named  in  the  title  and  that  the  law 
is  valid  and  binding. 
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This  conclusion  is  fully  sustained  by  the  cases  of  Belleville 
B.  B.  Co.  v.  Gregory,  15  111.  20 ;  Firemen's  Benevolent  Asso- 
ciation v.  Lounsbury,  21  111.  511 ;  CLearyv.  County  of  Cook, 
28  111.  534,  and  Schuyler  County  v.  B.  I.  &  Alton  B.  B.  Co. 
25  111.  181.  In  each  of  these  cases  this  question  was  pre- 
sented and  passed  upon  by  this  court,  and  the  reasoning  of 
the  court  in  their  determination  governs  the  case  at  bar. 

It  is  also  urged,  that  under  the  organic  law  the  legislature 
have  no  power  to  make  the  validity  of  a  law  depend  upon  a 
vote  of  the  people,  and  as  this  act  declares  that  it  shall  not  be 
binding  until  adopted  by  the  vote  of  the  several  municipal 
divisions  as  therein  specified,  it  does  not  possess  the  ele- 
ments of  a  binding  law.  This  question  was  maturely  considered 
and  fully  discussed  in  The  Beople  ex  rel.  v.  Reynolds,  5  Gilm. 
1,  and  The  Beople  ex  rel.  The  South  Bark  Commissioners  v. 
Salomon,  ante  p.  37,  where  the  conclusion  was  announced  that 
such  a  submission  was  fairly  within  the  scope  of  the  legisla- 
tive power.  We  do  not  see  any  reason  to  review  the  grounds 
of  the  decisions  there  announced,  or  to  depart  from  the  con- 
clusion there  arrived  at,  and  must  hold  that  they  govern  this 
question. 

It  is  insisted  that  the  fourth  section  is  an  amendment  of  the 
general  estray  law  of  the  State  and  is  not  embraced  in  the 
title  of  the  law.  We  do  not  think  the  section  will  rea- 
sonably bear  such  a  construction.  It  simply  provides  that  if 
the  owner  fails  for  ten  days  after  notice  is  given  to  claim  his 
property,  it  shall  be  considered  as  estray  and  dealt  with  accord- 
ingly. This  section  only  declares  what  the  estray  law  had 
already  provided.  It,  like  that  act,  only  treats  animals  running 
at  large  and  the  owner  is  not  known,  as  estrays,  and  requires 
them  to  be  posted  under  the  general  estray  laws  of  the  State. 
Again,  it  is  a  part  of  a  reasonable  and  proper  mode  of  pro- 
ceeding to  carry  this  law  into  effect,  and  by  no  means  renders 
the  act  inoperative  or  void. 

We  now  come  to  the  last  objection  urged  for  the  reversal  of 
the  judgment  below.     It  is  insisted  that  notwithstanding  the 
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law  may  have  been  in  force  in  French  Village  precinct,  still 
as  the  evidence  or  admissions  fail  to  show  that  defendant  in 
error  was  a  householder,  the  judgment  should  be  reversed. 
By  a  reference  to  the  first  section  of  the  law,  it  will  be  observed 
that  it  only  impowers  householders  to  take  up  and  impound 
such  stock.  No  power  is  conferred  upon  any  other  class  of 
persons.  Except  householders,  all  others  are  powerless  to  take 
up  such  stock  as  they  were  before  the  passage  of  this  act.  And 
as  defendant  claims  no  right  to  the  ownership  or  possession  of 
property  beyond  what  this  statute  confers,  he  should  have 
shown  that  he  was  a  householder  and  therefore  possessed  the 
power  to  perform  the  act.  If  he  relies  upon  the  statute  as  the 
warrant  of  his  authority,  he  must  show  that  he  is  such  a  per- 
son as  it  has  authorized  to  perform  the  act.  Having  failed  to 
prove  the  fact  he  has  failed  to  justify  the  seizure  of  the  pro- 
perty and  the  right  to  retain  it,  and  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Randegger 

v. 

William  Ehrhardt  et  al. 

1.  Evidence — statements  of  vendor  as  to  title  of  Ms  vendee.  The  state- 
ments and  declarations  of  a  vendor  in  reference  to  ownership  of  the  property- 
sold,  made  before  the  sale,  are  admissible  on  an  issue  of  ownership,  where 
the  vendee  is  a  party ;  such  declarations  bind  parties  and  privies,  and  the 
Vendee  is  a  privy. 

2.  But  declarations  of  the  vendor  in  reference  to  the  ownership  of  the 
property,  made  after  the  sale,  are  not  admissible  in  evidence  to  defeat  the 
title  of  his  vendee,  unless  the  vendee  is  present  at  the  time  such  declarations 
are  made,  and  either  expressly  or  tacitly  assents  to  their  truth. 
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Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county  ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  William  Winkelman,  for  the  plaintiff  in  error. 

Messrs.  Hay  &  Knispel,  for  the  defendants  in  error. " 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin  commenced  by  defendants  in 
error  in  the  St.  Clair  Circuit  Court,  against  plaintiff  in  error, 
for  the  recovery  of  a  small  steam  engine.  It  appears  that  the 
administrator  of  Abraham  Anderson,  deceased,  about  the  13th 
day  of  February,  1868,  sold  a  portion  of  the  real  estate  which 
had  belonged  to  deceased  in  his  lifetime,  for  the  payment  of 
debts ;  that  defendants  in  error  purchased  a  brewery  at  the 
sale,  and  it  is  claimed  that  the  engine  and  its  attachments 
belonged  to  and  passed  with  the  brewery ;  or,  at  least,  if  it 
was  not  a  portion  of  the  realty,  that  plaintiff  in  error  being 
present  at  the  sale,  and  the  engine  being  claimed  by  the 
administrator  and  sold  with  the  brewery,  he  failed  to 
assert  any  claim  to  the  property  in  controversy,  and  he  is  now 
estopped  from  claiming  it,  and  hence  has  no  right  to  defeat  a 
recovery. 

On  the  other  hand,  plaintiff  in  error  claims  to  have  pur- 
chased the  property  and  paid  for  it  to  one  William  Anderson, 
and  that  he  did  no  act  by  which  he  is  estopped  to  assert  that 
right.  It  appears  that  plaintiff  in  error  had  rented  a  shop 
connected  with  and  adjoining  the  brewery,  and  was  occupying 
it  at  the  time  the  sale  was  made.  Plaintiff  in  error  introduced 
a  receipt  from  William  Anderson  for  the  price  of  the  engine, 
dated  some  time  prior  to  the  sale.  Defendants  introduced 
evidence  that  William  Anderson  had  turned  over  this  pro- 
perty to  the  administrator,  as  belonging  to  the  estate.     They 
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also  insisted  that  the  receipt  was  not  bona  fide,  and  then  intro- 
duced evidence,  against  the  objections  of  plaintiff  in  error,  of 
the  statements  of  William  Anderson  as  to  the  ownership  of 
the  property,  made  subsequently  to  the  date  of  the  receipt, 
and  when  plaintiff  in  error  was  not  present.  And  this  is  now 
urged  as  error. 

That  the  declarations  of  a  vendor  in  reference  to  the  owner- 
ship of  property,  made  before  the  sale  thereof,  are  admissible 
on  an  issue  of  ownership,  where  the  vendee  is  a  party,  there 
seems  to  be  no  doubt.  It  is  upon  the  principle  that  such 
declarations  bind  parties  and  privies,  and  that  the  purchaser 
is  a  privy.  But  no  case  has  gone  the  length  of  holding  that 
the  declarations  of  a  vendor  made  after  the  sale  can  be  used 
to  defeat  the  title  of  the  purchaser,  unless  he  is  at  the  time 
present,  and  assents,  either  expressly  or  tacitly,  to  their  truth. 
Nor  is  there  any  reason  why  they  should  be  admitted.  After 
the  vendor  has  parted  with  the  title  and  sold  the  property,  he 
has  no  further  connection  with  it,  and  from  that  time  forward 
he  is  as  much  a  stranger  to  the  property,  and  as  powerless  to 
affect  the  rights  of  the  vendee,  as  any  other  third  person. 
Declarations  made  by  him  after  the  sale,  stand  precisely  on 
the  same  footing  as  statements  made  by  any  other  person,  and 
neither  are  admissible.  The  court  below  therefore  erred  in 
permitting  these  statements  of  "William  Anderson  to  go  to  the 

jury- 

Nor  is  it  an  answer  to  say  that  plaintiff  in  error  had  not 
then  introduced  evidence  of  his  title.  Defendants  in  error 
were  proving  title,  and  they  should  have  called  Anderson  him- 
self and  examined  him  as  a  witness.  He  was  competent.  He 
was  not  a  party  to  the  record,  and  the  proof  of  his  subsequent 
declarations  were  hearsay,  and  hence  inadmissible.  So  far  as 
we  can  see  from  this  record,  however,  his  statements  are  of  no 
more  force  than  those  of  any  other  person.  The  evidence  was 
conflicting.  Anderson  testified  that  he  sold  the  property  to 
plaintiff  in  error,  and  the  latter  testified  that  he  purchased  it 
of  him  and  paid  for  it.     They  both  testified  that  the  receipt 


104  Clarke  et  al.  v.  Boyle.  [June  T., 

Syllabus. 

was  given  about  the  time  of  the  sale  and  at  its  date.  They 
both  say  that  the  receipt  was  never,  after  it  was  given,  in 
Anderson's  hands,  while  other  witnesses  state  that  plaintiff  in 
error  went  to  Anderson's  house  and  got  it,  when  he  was 
called  upon  in  reference  to  his  claim.  In  this  conflict,  the  evi- 
dence of  the  statements  of  Anderson,  in  contradiction  of  his 
testimony,  may  have  had  a  preponderating  weight  in  deter- 
mining the  issue ;  and  as  it  may  have  determined  the  case, 
we  cannot  say  that  justice  has  been  done,  notwithstanding  the 
admission  of  this  evidence. 

As  to  whether  plaintiff  in  error  stood  by  when  the  property 
was  sold,  and  failed  to  claim  it  as  his  own,  and  thus  misled 
the  purchasers,  is  for  the  determination  of  a  jury,  and  we 
deem  it  unnecessary  to  discuss  it  on  this  trial. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Christopher  K.  Clarke  et  al. 

v. 

Arthur  Boyle.* 

1.  Error  will  not  always  reverse — of  improper  instructions.  Where 
an  instruction  professes  to  set  forth  the  rule  fixing  the  liability  of  a  party, 
omits  an  essential  element  to  such  liability,  but  such  omission  is  so  clearly 
supplied  by  the  proof  in  the  case  that  the  error  could  work  no  injury,  the 
judgment  will  not  be  reversed  because  of  such  erroneous  instruction. 

2.  Mechanics'  lien — is  a  proceeding  in  chancery  and  governed  by  its  rules. 
A  proceeding  by  petition,  to   enforce  a  mechanic's   lien,  is  a  chancery 

*This  and  the  three  cases  next  following  were  submitted  at  the  June  term, 
1868,  but  unavoidably  omitted  from  their  proper  place  in  the  reports  of 
that  term. 
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proceeding,  and  governed  by  the  rules  of  chancery  practice ;  and  when  the 
petition  waives  the  sworn  answer,  although  the  answer  be  sworn  to,  it  can 
not  be  received  in  evidence,  and  has  no  other  or  greater  weight  than  an 
answer  not  sworn  to. 

Appeal  from  the  Court  of  Common  Pleas  of  the  City  of 
Cairo;  the  Hon.  H.  K.  S.  O'Melveny,  Judge,  presiding,  by 
agreement  of  parties. 

The  opinion  states  the  case. 

Mr.  S.  P.  "Wheeler  and  Mr.  D.  T.  Linegar,  for  the  appel- 
lants. 

Messrs.  Allen  &  Webb,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  establish  a  mechanic's  lien,  brought 
by  Boyle,  against  Clarke  &  Heywood,  and  a  decree  was  pro- 
nounced in  favor  of  the  petitioner.  It  is  now  urged,  as  a 
ground  for  reversal,  that  the  court  erred  in  instructing  the 
jury,  if  they  believed  Heywood  made  the  contract  for  himself 
and  Clarke  they  should  find  it  to  be  their  joint  contract — the 
instruction  being  silent  as  to  the  authority  given  by  Clarke  to 
Heywood  to  bind  the  former.  It  is  true,  the  instruction  was 
faulty  in  this  respect,  but  it  can  have  worked  the  appellants  no 
possible  prejudice,  for  they  themselves  testify  they  owned  the 
property  in  partnership,  and,  although  Heywood  made  the 
contract  for  the  building,  in  the  absence  of  Clarke,  yet  the 
latter  swears  they  had  agreed  to  build,  and  he  left  it  to  Hey- 
wood to  make  the  contract,  and  saw  the  house  in  process  of 
erection,  knowing  that  he  would  have  to  pay  the  bills,  which 
he  had  done  as  fast  as  possible.  Here  were  both  previous 
authority  and  subsequent  ratification. 

It  is  also  objected  that  the  court  erred  in  refusing  to  instruct 
the  jury  that  the  sworn  answer  of  the  defendants  was  to  be 
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taken  as  evidence.  The  petition  waived  the  oath  of  the  defen- 
dants, and  the  complainant  had  the  right  to  do  this.  This  is 
essentially  a  chancery  proceeding,  and  the  21st  section  of  the 
chancery  code,  allowing  complainants  to  waive  the  oath  to  an 
answer,  must  be  held  to  apply. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


Reuben  B.  Hatch 

v. 

John  Antrim. 

Guaranty — what  constitutes.  Where  a  merchant  sells  goods  to  another, 
upon  an  arrangement  that  a  third  party  is  to  collect  the  account  and  pay  the 
same  to  the  merchant,  for  which,  as  collector,  he  is  to  receive  a  commission 
of  ten  per  cent.,  and  such  third  party  is  furnished  with  duplicate  bills  of 
account,  which  are  made  out  in  the  name  of  the  purchaser,  and  across  the 
face  of  the  bills  retained  by  the  merchant,  such  third  party  writes  the  word 
"accepted,"  to  which  he  affixes  his  signature,  in  an  action  by  the  merchant, 
against  him,  for  the  amount  of  the  bills  so  accepted,  and  remaining  unpaid, 
it  was  held,  that  the  credit  so  given  was  given  to  the  purchaser,  and  that  the 
word  "  accepted,"  written  on  an  account,  does  not  import  a  guaranty  of  its 
payment  by  the  person  making  the  indorsement,  and  that  under  such  an 
agreement  he  could  only  be  held  to  reasonable  care  and  diligence  in  the  per- 
formance of  the  undertaking,  and  not  liable  as  guarantor. 

Writ  of-  Eeeok  to  the  Circuit  Court  of  Alexander  county ; 
David  T.  Linegar,  Esq.,  acting  Judge,  by  agreement  of  par- 
ties. 

The  facts  are  fully  presented  in  the  opinion. 

Mr.  John  H.  Williams,  for  the  plaintiff  in  error. 
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Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  defendant  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  29th  day  of  July,  1862,  defendant  in  error  brought 
an  action  of  assumpsit,  against  plaintiff  in  error,  in  the  Alexan- 
der Circuit  Court.  The  declaration  contained  nine  counts,  the 
first  seven  being  special,  and  the  others  general.  A  demurrer 
was  interposed  to  the  special  counts,  and  sustained  to  the 
second,  third,  fourth  and  fifth,  and  overruled  as  to  the  others. 
There  was  an  issue  on  all  of  the  counts  to  which  a  demurrer  was 
not  sustained.  At  the  November  term,  1865,  the  case  was 
tried  by  the  court,  a  jury  having  been  dispensed  with  by 
consent  of  the  parties,  when  the  issues  were  found  for  plain- 
tiff, and  judgment  rendered  against  defendant  for  $919.26 
damages,  and  the  costs  of  suit. 

It  appeared  on  the  trial  in  the  circuit  court,  that  defendant 
in  error  was  a  clothing  merchant  in  the  city  of  Cairo,  and 
plaintiff  in  error  was  quartermaster  of  Gen.  B.  M.  Prentiss' 
brigade  of  the  three  months  volunteers,  and  that  plaintiff  in 
error,  in  the  spring  of  1861,  made  some  kind  of  arrangement 
with  defendant  in  error  to  furnish  officers  belonging  to  the 
brigade  with  military  clothing,  such  as  they  might  want,  as 
the  paymaster  would  not  pay  the  men  before  their  service 
would  expire.  What  this  arrangement  was  does  not  very 
satisfactorily  appear.  Some  of  the  witnesses  testify  that  plain- 
tiff in  error  was  to  guarantee  or  become  personally  responsible 
for  the  goods  purchased  by  the  men,  while  other  portions  of 
the  evidence  would  seem  strongly  to  indicate  that  he  was  but 
to  collect  these  bills  for  defendant  in  error,  and  to  receive  ten 
per  cent,  commissions  for  the  service. 

Whatever  may  have  been  the  true  character  of  the  arrange- 
ment, it  does  appear  that  plaintiff  in  error,  or  his  clerk, 
indorsed  the  bills  in  duplicate,  one  of  which,  in  each  case, 
was  retained,  and  the  other  returned  to  defendant  in  error. 
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The  bills  are  made  out  by  defendant  in  error  against  the 
persons  who  purchased  the  goods,  in  the  usual  form,  and 
certified  to  be  correct  by  an  officer  of  the  company  to  which 
the  purchasers  belonged,  and  across  the  face  of  each  bill  is 
written,  "Accepted :  E.  B.  Hatch,  Br.  Q.  M."  The  evidence 
shows,  that  when  the  men  were  paid  by  the  paymaster,  plain- 
tiff in  error,  or  his  clerk,  was  present  and  received  the  amount 
of  the  bills  against  a  portion  of  the  officers,  and  that  a  con- 
siderable portion  of  the  amount  thus  sold  by  defendant  in 
error  was  paid  by  plaintiff  in  error  to  him.  But  whether  all 
thus  received  was  paid  does  not  very  satisfactorily  appear,  but 
the  evidence  does  not  show  that  he  retained  any  portion  of  the 
amount  for  which  judgment  was  rendered. 

To  hold  plaintiff  in  error  responsible  for  goods  sold  to 
others,  the  evidence  should  be  satisfactory  that  he  guarantied 
the  payment,  or  had  received  the  means  from  the  purchasers 
with  which  to  pay  the  accounts.  In  this  case  the  evidence  is 
not  sufficient  to  establish  either  of  these  facts.  The  fact  that 
defendant  in  error  did  not  charge  the  goods  to  plaintiff  in 
error  clearly  implies  that  the  credit  was  not  given  to  him,  as, 
in  the  usual  course  of  business,  goods  are  charged  to  the  per- 
son to  whom  the  creditor  looks  for  payment.  In  the  next 
place,  if  plaintiff  in  error  had  agreed  to  guarantee  the  payment, 
it  would  have  been  as  easy  to  write  the  word  guarantied 
across  the  face  of  the  bill,  as  accepted.  And  if  so  written 
and  signed,  it  would  have  fixed  the  liability  of  a  guarantor. 
And  among  business  men  we  would  expect  to  find  an  indorse- 
ment of  that  character  if  that  was  the  liability  intended  to  be 
created  by  plaintiff  in  error.  The  word  accepted,  written  on 
an  account,  does  not  import  a  guaranty  of  its  payment  by  the 
person  making  the  indorsement.  It  is  unusual  in  that  con- 
nection, and  no  doubt  refers  to  some  arrangement  entered  into 
by  the  parties,  the  nature  of  which  should  be  explained  before 
its  force  can  be  seen. 

If  the  evidence  of  Hanny  is  to  be  taken  as  giving  the  true 
version  of  the  arrangement  between  the  parties,  when  he  says 
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that  defendant  in  error  was  to  furnish  goods  to  the  men  and 
they  were  to  be  charged  to  plaintiff  in  error,  we  then  find  that 
such  a  bill  was  made,  charged  to  and  paid  by  him.  But  the 
goods  for  which  the  suit  was  brought  were  not  charged  to  him, 
but  to  the  persons  who  purchased  them.  "We  must  presume 
that  the  bill  rendered  by  defendant  in  error,  when  called  upon 
for  the  account  of  plaintiff  in  error,  and  which  was  paid  by  him 
and  receipted  by  defendant  in  error,  was  for  the  goods  sold 
under  this  arrangement.  If  not,  when  called  upon  for  a  settle- 
ment, why  not  have  furnished  this  bill  as  well  as  the  other  ?  The 
bill  which  was  paid  and  receipted  seems  to  contain  items  pur- 
chased by  other  persons  and  charged  to  plaintiff  in  error,  and 
must  have  been  under  the  arrangement  to  which  Hanny 
swears. 

If  plaintiff  in  error  failed  to  collect  that  bill  of  the  various 
persons  to  whom  the  goods  were  furnished,  that  would  explain 
his  statement  that  he  would  lose  two  or  three  hundred  dollars, 
as  it  amounts  to  nearly  the  former  sum.  And  if  he  referred 
to  that  bill — and  there  is  no  evidence  that  he  referred  to  the 
various  accounts  which  were  indorsed  accepted  by  him — it 
does  not  follow  that  he  admitted  the  receipt  of  all  but  two  or 
three  hundred  dollars  of  the  accounts  upon  which  this  suit  is 
based. 

It  may  have  been  in  reference  to  these  accounts  that  plain- 
tiff in  error,  for  the  commission  that  he  says  he  was  to  receive, 
undertook  to  collect  such  accounts  as  he  indorsed  when  the 
men  should  be  paid,  and,  if  so,  that  would  not  amount  to  a 
guaranty.  If  such  was  the  agreement,  he  would  only  be  held 
to  reasonable  care  and  diligence  in  the  performance  of  the 
undertaking,  and  not  liable  as  a  guarantor.  It  is  true,  one 
witness  testifies  that  plaintiff  in  error  agreed  to  guarantee  the 
payment  of  goods  furnished  to  the  officers  on  his  account,  but 
we  have  seen  such  goods  were  furnished,  charged  to  plaintiff 
in  error,  and  paid  by  him  ;  and  we  are  unable  to  see,  from  the 
evidence,  that  this  did  not  fully  meet  his  guaranty.  When 
considered  together,  we  are  of  the  opinion  that  the  evidence 
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fails  to  establish  liability  of  plaintiff  in  error  on  these  accounts, 
and  we  must  remand  the  case  to  be  passed  upon  by  another 

JUI7- 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Abner   Rea 

V. 

William  C.  Tucker. 

1.  Evidence — of  divorced  wife  in  a  suit  by  her  former  husband'— its  admis- 
sibility. A  divorced  wife  is  incompetent  to  testify  in  behalf  of  her  former 
husband,  in  a  suit  brought  by  him  against  her  seducer. 

2.  Same — of  adultery  by  plaintiff— its  admissibility  in  mitigation  of  dam- 
ages. In  a  suit  for  damages  brought  by  the  husband  against  another,  for  a 
criminal  intimacy  with  the  wife  of  the  former,  it  is  admissible  for  the  defen- 
dant to  prove  the  adulterous  conduct  of  the  husband,  in  mitigation  of  dam- 
ages, but  such  evidence  is  not  admissible  in  bar  of  the  action. 

3.  Same — of  adulterous  conduct  of  wife — its  admissibility.  So,  also,  is  it 
admissible  for  the  defendant  to  prove,  in  mitigation  of  damages,  that  the  wife 
of  the  plaintiff  had  been  guilty  of  adultery  with  other  persons  before  her 
connection  with  the  defendant. 

4.  Same — pecuniary  circumstances  of  the  parties— its  admissibility.  In 
such  case,  it  is  admissible  to  introduce  evidence  to  show  the  condition  in 
life  and  the  pecuniary  circumstances  of  the  respective  parties. 

5.  Collusion" — of  parties — when  a  bar.  In  an  action  by  a  former  hus- 
band against  the  seducer  of  his  divorced  wife,  for  damages  resulting  there- 
from, evidence  of  collusion  between  the  husband  and  wife  in  bringing  the 
suit,  is  not  admissible  in  bar  of  such  action.  But  if  the  offense  of  the 
defendant  had  been  the  result  of  collusion  between  the  plaintiff  and  his 
wife,  or.  of  connivance  on  the  part  of  the  plaintiff,  evidence  of  such  collu- 
sion would  bar  the  action. 
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Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon. 
Andrew  D.  Duff,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Tanner  &  Casey,  Mr.  Thomas  J.  Layman  and  Mr. 
Edward  Y.  Pierce,  for  the  appellant. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Tucker  against  Rea,  for  crimi- 
nal conversation  with  his  wife,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiff,  from  which  the  defendant  has 
prosecuted  an  appeal.  The  appellee  has  filed  no  brief  in  this 
court. 

The  first  reason  assigned  by  appellant  for  a  reversal  of  the 
judgment  is,  that  the  divorced  wife  of  the  plaintiff  was  allowed 
to  testify,  against  the  objections  of  the  defendant.  This  was 
clearly  error.  The  point  has  been  often  ruled,  and  the  authori- 
ties are  cited  in  1  Greenl.  Ev.  sects.  337-342 ;  Waddams  v. 
Humphrey,  22  111.  661. 

It  is  next  urged  that  the  court  erred  in  refusing  to  permit 
the  defendant  to  prove  the  plaintiff  had  been  guilty  of  adulte- 
rous conduct.  This  error  is  also  well  assigned.  Lord  Kenyon 
held,  in  Wyndham  v.  Wycombe,  4  Esp.  17,  that  where  the 
plaintiff  had  himself  been  living  in  an  open  state  of  adultery, 
he  could  not  maintain  this  action,  but  in  the  subsequent  case 
of  Bromley  v.  Wallace,  4  Esp.  237,  it  was  held,  the  evidence 
went  only  in  mitigation  of  damages.  For  that  purpose,  it  is 
plainly  admissible  on  the  clearest  principles  of  justice,  but  we 
see  no  grounds  on  which  it  can  be  held  an  absolute  bar  to  the 
action. 

The  defendant  should  also  have  been  permitted  to  prove  for 
the  same  purpose,  the  mitigation  of  damages,  that  the  wife  of 
plaintiff  had  been  guilty  of  adultery  with  other  persons  before 
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her  connection  with  the  defendant.     2  Greenl.  Ev.  sec.  56,  and 
cases  there  cited. 

The  court,  however,  did  not  err  in  permitting  the  introduc- 
tion of  evidence  showing  the  condition  in  life  and  pecuniary 
circumstances  of  the  respective  parties.  This  was  so  held  in 
Grabley.  Margrave,  3  Scam.  372,  in  an  action  for  the  seduc- 
tion of  a  daughter,  and  the  rule  is  equally  applicable  to  the 
case  at  bar.  Neither  did  the  court  err  in  refusing  to  instruct 
the  jury  that  they  must  find  for  the  defendant  if  they  believed 
the  plaintiff  colluded  with  his  former  wife  for  the  purpose  of 
bringing  this  action.  If  the  offense  of  the  defendant  had  been 
the  result  of  collusion  between  the  plaintiff  and  his  wife,  or  of 
connivance  on  the  part  of  the  plaintiff,  it  would  have  been  a 
bar  to  the  action,  but  that  idea  is  not  expressed  by  the  instruc- 
tion, which  speaks  merely  of  colluding  to  bring  this  suit.  We 
are  in  doubt  what  was  meant  by  this  phrase,  and  the  instruc- 
tion would  have  tended  to  mislead  the  jury. 

For  the  reasons  above  given,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Maria  L,  Kinney  et  al. 

v. 

Jacob  Knoebel  et  al. 

1.  Judgment  lien— its  territorial  extent.  The  lien  of  a  judgment  upon 
real  estate  is  only  co-extensive  with  the  limits  of  the  county  in  which  it  is 
rendered. 

2.  So,  where  the  State  recovered  a  judgment  against  a  party,  in  the  Cir- 
cuit Court  of  Sangamon  county,  the  lien  of  the  judgment  attached  only  to 
the  lands  of  the  defendant  in  that  county. 
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3.    Judicial  sales — inadequacy  of  price.    A  sale  of  land  under  execu- 
tion will  not  be  set  aside  for  inadequacy  of  price,  unless  the  inadequacy  is 


4.  Wills — power  of  executor  to  sell  lands  to  pay  debts — under  tlie  % 
of  a  will.  Where  a  will  empowered  the  executor  to  sell  all  of  the  testator's 
lands  "  outside  of  St.  Clair  county,"  for  the  payment  of  his  debts,  this  was 
an  express  limitation  upon  the  power  of  the  executor,  so  far  as  it  was 
derived  under  the  will,  to  sell  the  lands  of  the  testator  lying  outside  of  that 
county. 

5.  Administration  of  estates — where  the  executor  has  exhausted  his 
power  under  the  will.  Where  the  power  of  an  executor  to  sell  lands  for  the 
payment  of  debts,  is  limited  by  the  will  to  lands  situate  in  certain  counties, 
and  the  proceeds  of  sales  so  permitted  prove  insufficient  to  pay  the  debts, 
the  executor  may,  no  doubt,  apply  to  the  proper  court  and  procure  an  order 
of  sale  for  so  much  of  the  lands  reserved  from  sale  in  the  will,  as  may  be 
necessary  to  pay  the  residue  of  the  debts.  In  no  other  way  can  the  execu- 
tor obtain  authority  to  sell  the  lands  beyond  that  given  by  the  will. 

6.  Same — of  a  sale  under  execution  as  a  means  of  subjecting  property  to 
the  payment  of  oilier  debts.  Under  the  statute,  no  more  property  should  be 
sold  under  an  execution  than  shall  be  required  to  satisfy  it,  if  the  property 
can  be  divided.  So,  neither  an  executor,  nor  a  creditor,  can  properly  employ 
a  judgment  against  the  testator,  as  a  means  of  selling  real  estate  beyond  the 
amount  of  the  judgment,  and  which  is  susceptible  of  division,  for  the  pur- 
pose of  raising  money  to  pay  other  debts  of  the  estate.  The  statute  has 
prescribed  the  mode  in  which  lands  may  be  subjected  to  the  payment  of 
debts,  by  an  executor  or  administrator,  and  that  mode  should  be  pursued. 

7.  Purchaser  under  execution  sale — when  chargeable  with  notice  of  irregu- 
larities therein.  Where  an  executor  and  an  officer  improperly  employ  an 
execution  upon  a  judgment  against  a  testator,  as  a  means  of  selling  a  body 
of  land,  exceeding  in  value  the  amount  of  the  judgment,  and  susceptible  of 
division,  for  the  purpose  of  raising  money  to  pay  other  debts  of  the  estate, 
thereby  attempting  to  evade  the  limitations  in  the  will  as  to  what  lands 
should  be  sold  to  pay  debts,  and  also  in  violation  of  the  law  in  regard  to 
such  sales,  and  the  purchaser  under  the  execution  sale  participated  in  the 
arrangement,  he  will  be  held  chargeable  with  notice  of  the  want  of  power 
in  the  executor,  and  the  irregularity  of  the  sale,  and  subject  to  all  the  con- 
sequences thereof. 

8.  Same — redemption,  in  equity,  from  such  sale — rights  of  the  parties  in 
respect  thereto.  But  in  such  case,  where  the  purchaser  has  acted  fairly  and 
without  fraud,  upon  bill  in  equity  by  the  heirs  to  redeem  from  the  sale,  the 
redemption  will  be  allowed,  and  inasmuch  as  the  money  advanced  by  the 
purchaser,  paid  and  discharged  liens  of  creditors  of  the  estate,  he  will  be 
subrogated  to  their  rights. 

8 — 51  st  III. 
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9.  In  stating  the  account  upon  such  redemption,  the  heirs  will  be 
required  to  pay  to  the  purchaser  his  purchase  money,  with  interest.  He 
will  also  be  allowed  the  taxes  he  has  paid  on  the  premises,  and  for  lasting 
and  valuable  improvements  which  are  not  of  a  merely  ornamental  charac- 
ter, made  before  suit  brought;  he  should  also  be  allowed  to  remove 
statuary  and  other  ornaments,  so  far  as  may  be  done  without  permanent 
injury  to  the  freehold ;  and  he  will  be  chargeable  with  rents  and  profits. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Mr.  Chaeles  W.  Thomas  and  Mr.  G.  A.  Kosenee,  for  the 
appellants. 

Mr.  William  H.  Undeewood,  for  the  appellees. 

Mr.  Justice  "Walkee  delivered  the  opinion  of  the  Court : 

Appellants  filed  their  bill  in  chancery,  in  the  St.  Clair  Cir- 
cuit Court,  against  appellees,  to  set  aside  a  sale  of  lands  made 
by  the  sheriff  of  that  county.  The  bill  was  subsequently 
amended  by  leave  of  the  court.  The  original  and  amended 
bills  allege,  that  ¥m.  C.  Kinney  died  testate,  on  the  24th  day 
of  October,  1858,  seized  in  fee  of  the  farm  on  which  he  resided 
in  St.  Clair  county,  and  being  section  12,  T.  1  N.,  R.  8  "W. ; 
that,  by  his  will,  he  appointed  Jacob  Knoebel,  executor,  who, 
on  the  1st  day  of  November,  1858,  accepted  and  entered  upon 
the  trust ;  that  the  will  empowered  him  to  sell  so  much  of 
testator's  lands,  lying  outside  of  St.  Clair  county,  as  might  be 
required  to  pay  his  debts ;.  that  the  executor  failed  to  comply 
with  this  requirement  of  the  will,  as  there  was  an  undivided 
fourth  of  5,500  acres  of  land  lying  in  Pulaski  and  Alexander 
counties,  which  testator  owned,  and  of  which  he  died  seized, 
and  that  there  were  debts  to  a  large  amount  unpaid  against 
the  estate. 
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It  appears,  that  on  the  6th  day  of  May,  1858,  ¥m.  C.  Davis 
recovered  a  judgment,  in  the  St.  Clair  Circuit  Court,  against 
testator  and  one  Shook  and  Abend,  for  the  sum  of  $1,847.50, 
and  the  costs  of  suit ;  also  another  judgment,  at  the  same 
term  of  the  court,  against  testator,  Knoebel  and  John  Gal- 
braith,  for  the  sum  of  $728.50,  and  costs  of  suit;  that  executions 
were  issued  on  both  of  these  judgments,  and  the  execution 
on  the  last  named  judgment  was,  after  being  placed  in  the 
hands  of  the  sheriff,  returned  unsatisfied,  by  order  of  the 
plaintiff's  attorney,  and  the  other  was  returned  levied  upon 
section  12  and  other  lands,  and  sold  to  Abend  for  $600,  with- 
out offering  it  in  parcels. 

It  is  alleged,  that  the  judgment  had  been  satisfied  before 
the  levy  and  sale  were  made,  and  the  property  thus  sold  was 
worth  $60,000,  and  was  offered  and  sold  en  ?nasse  /  that  tes- 
tator was  only  liable  for  half  of  the  judgment,  and  that  Shook 
had  paid  half  of  the  judgment,  and  that  any  80  acres  of  the 
section  would  have  sold  for  enough  to  have  satisfied  the  judg- 
ment ;  that  Abend  received  a  certificate  of  purchase,  and  the 
executor,  knowing  the  facts,  made  no  effort  to  set  it  aside. 

It  is  alleged  that  Davis,  in  the  latter  part  of  1859,  or  early 
part  of  1860,  assigned  to  Knoebel  the  judgment  for  $728.50, 
on  the  record,  in  order  to  have  section  12  sold  to  pay  the  debts 
of  testator,  and  thus  avoid  the  sale  of  the  lands  in  Pulaski  and 
Alexander  counties;  that  on  the  27th  of  January,  1859, 
Knoebel,  as  assignee  of  Davis,  sued  out  an  alias  execution  on 
that  judgment,  and  redeemed  the  section  from  the  sale  to 
Abend ;  that  the  sheriff,  at  the  same  time,  levied  upon  the 
section,  and,  after  advertising  the  same,  offered  the  southeast 
quarter  for  sale  on  the  18th  day  of  February,  1860 ;  that  at 
such  sale  one  Thomas  bid  the  sum  of  $7,500,  but  the  sheriff 
refused  to  accept  the  bid,  although  he  knew  Thomas  to  be 
responsible,  and  who  tendered  the  bid  in  gold  coin;  that 
Knoebel,  at  the  time,  promised  to  pay  the  judgment,  but  failed 
to  do  so,  although  he  had  assets  of  the  estate  in  his  hands 
sufficient  to  have  paid  it ;   that  Meyer,  the  sheriff,  on  the  17th 
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of  March,  1860,  sold  the  whole  of  section  12  to  Morrison  for 
$35,000,  without  offering  it  in  parcels ;  that  the  sale  was  ille- 
gal, because  the  section  was  susceptible  of  division,  and  that 
any  one  of  the  eighty  acre  tracts  it  contained  would  have  sold 
for  enough  to  have  paid  both  judgments  ;  that  Morrison  knew 
of  all  the  facts  when  he  purchased. 

The  bill  further  charges  that  Knoebel,  Meyer  and  Morrison 
conspired  to  effect  the  sale  to  Morrison,  who,  at  and  before  the 
sale,  prevented  competition,  by  various  devices,  among  which 
he  represented  that  there  was  a  lien  on  the  land,  superior  to 
that  of  these  judgments,  for  the  sum  of  $12,000,  when  he 
knew  no  such  lien  existed ;  that  Morrison  received  a  certificate 
of  purchase,  and  subsequently  a  sheriff's  deed. 

Appellants  offer  to  pay  Morrison  the  money  he  paid,  with 
legal  interest. 

Defendant  Morrison  answered  the  bill  and  amended  bill. 
The  answer  alleges,  that  on  the  5th  day  of  August,  1841,  The 
People  of  the  State  of  Illinois  recovered  a  judgment  in  the 
Sangamon  Circuit  Court  against  William  Kinney,  the  father 
of  William  C.  Kinney,  for  $10,006.61,  and  costs ;  that  subse- 
quently, and  before  the  month  of  August,  1845,  William 
Kinney  died,  and  his  son,  William  C.  Kinney,  became  his 
executor,  and,  as  such,  was  notified  in  writing  of  the  existence 
of  the  judgment,  and  that  it  was  unpaid ;  that  on  the  19th 
day  of  August,  1845,  an  execution  was  issued,  and  on  the  22d 
of  September  following  it  was  levied  by  the  sheriff  of  St. 
Clair  county  on  section  12  and  other  lands  that  had  belonged 
to  William  Kinney  in  his  lifetime,  which  were  held  by  William 
C.  Kinney,  his  father  having  conveyed  to  him  section  12  by  a 
regular  deed,  for  a  valuable  consideration,  made  and  recorded 
before  the  execution  was  issued  and  levied ;  that  he  claimed 
the  other  lands  under  the  will  of  his  father,  as  sole  devisee ; 
that  the  levy  on  these  lands  was  recorded  in  the  recorder's 
office  of  St.  Clair  county,  on  the  day  the  sheriff  received  the 
execution;  that  the  writ  was  returned,  and  on  the  5th  of 
January,  1846,  a  venditioni  exponas  was  issued  to  the  sheriff 
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of  St.  Clair  county,  and  the  sheriff  returned  the  writ  endorsed 
that  he  had  sold  the  lands  to  Thomas  Ford,  governor,  and 
agent  of  the  people,  for  the  sum  of  $9,012. 

That  afterwards,  William  C.  Kinney,  as  executor  of  his 
father,  applied  to  the  general  assembly,  when  an  act  was  passed 
giving  him  five  years  to  redeem  these  lands,  upon  paying  the 
judgment  and  interest,  and  upon  paying  a  part  thereof  a 
proportionate  part  of  the  land  should  be  released  to  him.  In 
1851  the  legislature  extended  the  time  for  redemption  for  one 
year.  In  1853  a  like  extension  of  time  was  given,  and  again, 
in  1859,  another  act  was  passed,  giving  his  executor  two  years 
to  redeem. 

The  answer  further  alleges,  that  William  C.  Kinney  was 
seized  of  valuable  lands  in  St.  Clair,  Randolph,  Marion,  Ver- 
milion, Pulaski  and  Alexander  counties,  a  large  portion  of 
which  he  held  as  devisee  of  his  father.  Admits  that  section 
12  was  among  these  lands,  and  that  he  died  seized  of  it,  by  a 
deed  of  conveyance  by  his  father ;  that  he  died,  left  a  will, 
and  that  his  executor  qualified.  He  further  admits  the  provi- 
sions of  the  will.  He  alleges  that  William  C.  Kinney  died 
bankrupt,  owing  $40,000,  besides  the  debt  to  the  State  of 
$12,000,  which  was  not  pressed  against  his  estate,  which  would 
have  rendered  it  wholly  insolvent ;  that  Kinney's  personal 
estate  was  insufficient  to  pay  his  debts,  and  it  became  necessary 
to  sell  section  12  for  that  purpose  ;  that  Kinney,  in  his  lifetime, 
gave  to  one  Whiteside  a  bond  for  a  conveyance  of  thirty  acres, 
a  part  of  section  12,  and  that  Whiteside  was  in  possession  at 
the  time  Morrison  purchased;  that  Morrison  has  paid  and 
extinguished  Whiteside's  claim,  and  that  public  roads  occupy 
.  ten  acres  of  the  section. 

It  is  further  alleged  in  the  answer,  that  one  Terrell,  on  the 
24th  of  September,  1857,  recovered  a  judgment,  in  the  St. 
Clair  Circuit  Court,  against  Kinney  and  Abend,  for  $167.23 ; 
also  a  judgment,  at  the  same  time  and  in  the  same  court, 
against  Kinney  and  Knoebel,  the  latter  being  security,  for 
$701.50;    that    executions   were   issued   and    levied   on   the 
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northwest  quarter  of  section  12,  which  was  sold  to  Knoebel, 
who  received  a  sheriff's  deed  therefor  on  the  14th  of  July, 
1859 ;  that  after  Morrison  purchased  section  12,  Knoebel  and 
wife  conveyed  that  quarter  to  him,  for  which  he  paid  $1,200. 
Admits  the  recovery  of  the  two  judgments  referred  to  in  the 
bill;  that  executions  were  issued  and  the  sale  of  section  12 
to  Abend  for  $600.  That  he  knew  nothing  of  the  sale  until 
afterwards.  Denies  that  the  judgment  in  favor  of  the  State 
was  a  lien ;  denies  that  the  northwest  quarter  was  susceptible 
of  an  advantageous  division,  and  that  complainants  were 
prejudiced  by  that  sale.  He  denies  fraud  on  the  part  of 
Knoebel,  or  that  he  had  assets  to  redeem  from  sale  to  Abend. 
He  alleges  that  section  12,  unincumbered,  was  worth  no 
more  than  $25,000.  Alleges  that  on  the  27th  of  January, 
1860,  execution  issued  on  the  judgment  against  Knoebel, 
Kinney  and  Galbraith,  by  consent  of  Thomas,  who  was  the 
assignee,  after  due  notice  to  the  executor;  that  section  12 
was  offered  under  it,  in  parcels,  and  when  offered  in  a  body 
Morrison  became  the  purchaser  at  $35,000,  which,  with  liens, 
amounted  to  $36,200. 

The  answer  further  alleges,  that  Morrison  paid  $80  per  acre 
for  440  left  after  deducting  highways  and  the  30  acres  sold  to 
Whiteside  and  the  quarter  to  Knoebel,  and  that  the  premises 
were  under  a  lease,  for  which  respondent  paid  $1,000  to  obtain 
possession.  Admits  that  Thomas  bid  $7,500  for  the  southeast 
quarter  of  the  section,  as  alleged  in  the  bill,  but  insists  that  it 
was  the  most  valuable.  He  insists  that  Knoebel  was  justifia- 
ble in  stopping  the  sale,  and  denies  that  either  of  the  Davis 
judgments  was  paid  before  the  sale  under  them,  or,  if  they 
were,  he  had  no  knowledge  thereof.  He  alleges  that  the  estate 
of  Kinney  had  the  benefit  of  the  money  paid  by  him  when 
he  purchased.  Denies  all  fraud,  or  that  he  prevented  compe- 
tition. He  admits  that  complainants  were  minors  when  he 
purchased,  and  alleges  that  their  relatives  and  friends  approved 
of  it,  and  that  nearly  $18,000  of  the  purchase  money  was  paid 
to  two  of  their  uncles  and  to  their  guardian  :   that  the  sale  to 
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respondent  was  procured  by  Knoebel  under  advice  of  counsel, 
and  with  the  consent  of  the  creditors ;  that  the  sale  to  him 
rectified  all  loss  that  would  have  resulted  to  complainants  by 
reason  of  the  sale  to  Abend ;  that  he  had  redeemed  from  a 
tax  sale,  paid  taxes,  and  made  $90,000  worth  of  improvements ; 
that  two  of  the  complainants,  since  coming  of  age,  have 
vreceived  their  shares  of  the  surplus  money  in  the  hands  of  the 
executor,  after  paying  the  debts  of  the  estate. 

Davis  answered,  and  says  he  thinks  he  sold  the  judgment 
for  $728.50  against  Kinney,  Knoebel  and  Galbraith  to  John 
Thomas,  but  does  not  remember  that  he  assigned  it  on  the 
record. 

Meyer  answered,  and  admits  that  he  was  sheriff  as  alleged, 
and  sold  section  12  under  the  execution  as  charged;  that 
his  deputy  conducted  the  sale,  and  he  was  not  present ;  denies 
all  fraud.  Admits  that  he  did  not  strike  the  land  off  to 
Thomas  on  his  bid  of  $7,500,  because  attorney  for  plaintiff  in 
execution  forbid  him. 

Replications  were  filed,  and  a  hearing  was  had  on  bill, 
answers,  exhibits,  replications  and  proofs,  when  the  court  ren- 
dered a  decree  dismissing  the  bill,  to  reverse  which  this  appeal 
is  prosecuted. 

It  seems  to  be  conceded  by  both  parties,  that  testator  owned 
the  land,  free  from  any  lien  of  the  judgment  which  the  State 
had  recovered  in  the  Sangamon  Circuit  Court.  It  is  the  set- 
tled law  of  this  court  that  the  lien  of  a  judgment  upon  real 
estate  is  only  co-extensive  with  the  limits  of  the  county  in 
which  it  is  rendered.  It,  then,  follows,  in  this  case,  that  the 
judgment  only  bound  the  lands  of  William  Kinney  in  Sanga- 
mon county.  And  testator  having  purchased  of  his  father,  for 
a  valuable  consideration,  and  the  deed  was  recorded,  as  it  is 
admitted,  before  the  execution  was  issued  and  levied,  he  took 
free  from  the  lien. 

It  appears  that  Morrison,  on  one  or  two  occasions,  spoke  to 
different  persons  of  the  judgment  held  by  the  people  against 
Kinney,  as  being  a  lien  upon  this  land.     "We,  however,  think, 
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that  it  was  satisfactorily  shown  that  Morrison,  at  the  sale,  and 
while  the  biddings  were  progressing,  stated  publicly  that  this 
lien  was  worthless.  If  it  was  his  object  to  depress  the  bid- 
dings, it  was  by  his  previous  statements,  and  not  while  the 
sale  was  progressing.  But  in  the  view  we  take  of  the  case  we 
regard  this  question  unimportant. 

Morrison  alleges,  in  his  answer,  that  one  Terrell  recovered 
judgments,  one  against  Kinney  and  Abend,  and  the  other 
against  Kinney  and  Knoebel,  and  executions  were  issued  on 
the  13th  of  February,  1858,  and  the  northwest  quarter  of  this 
section  was  sold,  and  Knoebel  became  the  purchaser  thereof; 
that  he  received  a  sheriff's  deed  for  the  same  on  the  14th  of 
July,  1859.  It  appears  that  Kinney  died  in  the  latter  part  of 
October,  1858.  Morrison  alleges  that  he  purchased  this  quar- 
ter of  Knoeble,  and  paid  him  $1,200  therefor.  We  find  no 
evidence  in  the  record  in  reference  to  this  sale  from  which  we 
can  determine  what  right  Morrison  acquired,  if  any,  by  this 
purchase,  if  it  was  made.  When  or  how  this  purchase  was 
made  does  not  appear,  and  we,  in  the  absence  of  proof,  can 
not  say  whether  Knoebel  purchased  under  such  circumstances 
as  gave  him  title,  or  only  as  a  trustee,  for  the  use  of  appellants, 
and  whether  Morrison  acquired  title,  or  only  a  trust  estate. 

As  to  whether  the  judgment  under  which  Morrison  pur- 
chased was  satisfied  by  operation  of  law,  by  an  assignment  to 
the  executor,  who  was  also  a  co-defendant,  the  evidence  is 
contradictory  and  by  no  means  satisfactory.  Nor  is  there  any 
evidence  charging  Morrison  with  notice  of  such  assignment, 
if  it  was  made.  In  the  view,  however,  that  we  take  of  the 
case  it  is  by  no  means  important  to  discuss  that  question. 

As  to  whether  the  land  sold  for  its  full  value,  as  we  might 
reasonably  suppose  in  such'  case,  there  was  a  great  contrariety 
of  opinion  among  well  informed  persons  in  the  vicinity. 
Questions  of  value  are  always  attended  with  doubt,  and  can 
seldom  be  ascertained  with  any  degree  of  precision.  But  a 
careful  examination  of  all  the  evidence  in  the  record  fails 
to  show  that  there  was  a  great  sacrifice — such  an  inadequacy 
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of  price  as  would  require  the  sale  to  be  set  aside,  if  in  other 
respects  unobjectionable.  At  such  sales  it  rarely  occurs  that 
property  brings  such  a  price  as  can  be  obtained  at  private  sale, 
where  there  is  no  redemption,  hence  courts  do  not  set  aside 
sales  for  inadequacy  of  price,  unless  it  is  gross. 

At  the  death  of  testator,  the  property  which  he  owned  in 
St.  Clair  county  vested  in  his  widow,  according  to  the  terms 
of  his  will,  and  his  other  property  vested  in  his  heirs  under 
the  statute  of  descents,  subject  to  the  payment  of  his  debts. 
The  fee  was  in  the  devisee  and  the  heirs.  The  will,  however, 
empowered  the  executor  to  sell  all  of  his  lands  "  outside  of 
St.  Clair  county"  for  the  payment  of  his  debts.  It  will  be 
observed  that  the  power  is  expressly  limited  to  those  lands, 
and  that  his  power  did  not  extend  to  those  in  St.  Clair  county. 
As  to  them  he  had  no  authority  to  intermeddle.  Had  he  sold 
all  of  the  lands  situated  in  other  counties,  and  they  had  proved 
insufficient  to  pay  the  debts,  he  could,  no  doubt,  have  applied 
to  the  proper  court  of  St.  Clair  county  and  procured  an  order 
for  the  sale  of  all,  or  so  much  as  would  have  been  neces- 
sary, to  pay  the  remainder  of  the  debts.  But  otherwise 
he  had  no  power  to  sell  or  dispose  of  that  portion  of  the 
estate. 

It  is  urged,  however,  in  affirmance  of  the  decree,  that  the 
sale  under  the  judgment  was  valid  and  passed  the  title.  That 
this  judgment  of  comparatively  a  small  amount  was  used  to 
sell  property  of  such  large  value  as  a  means  of  subjecting  it 
to  the  payment  of  other  debts,  seems  to  be  beyond  doubt.  It 
could  not  have  been  the  sole  object  of  this  transaction  to  satisfy 
this  judgment,  as  perhaps  any  one  of  the  forty  acre  tracts  in 
the  section  would  have  been  amply  sufficient  for  the  purpose. 
It  appears  that  the  judgment  under  which  the  first  sale  was 
made  was  but  $600,  and  that  under  which  the  redemption  and 
sale  were  made  was  but  $728.50,  and  if  interest  and  costs  were 
added,  the  whole  amount  would  probably  not  have  exceeded 
$1,500,  and  yet  property  was  sold  for  $35,000.  The  section 
was  certainly  susceptible  of  division,  as,  when  one  quarter  of 
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it  was  offered,  the  sum  of  $7,500  was  bid,  and  the  executor, 
who  seems  to  have  controlled  the  judgment,  refused  to  permit 
it  to  be  struck  off  to  the  bidder.  There  was  an  arrangement 
entered  into  by  the  executor  and  creditors  that  this  sale  should 
be  made,  and  the  proceeds  applied  to  the  payment  of  the 
other  debts,  and  that  the  creditors  agreed  with  Morrison  if  he 
would  become  the  purchaser  they  would  receive  cash  notes 
in  place  of  money.  It  is,  therefore,  apparent,  that  this  "was 
an  effort  to  do  indirectly  what  the  executor  and  the  creditors 
could  not  do  directly.  It  was  an  attempt  to  use  the  forms  of 
the  law  to  do  what  the  law  had  not  authorized  to  be  done. 

If  an  executor,  or  a  creditor,  with  his  sanction,  may  employ 
a  small  judgment  to  sell  and  dispose  of  real  estate  worth  many 
times  more  than  its  amount,  to  pay  debts,  it  may  be  done  to 
any  extent  and  for  any  purpose.  If  such  a  power  is  recognized 
and  sanctioned,  then  all  of  the  lands  of  which  a  man  dies 
seized  may  be  sold  contrary  to  even  the  express  provisions  of 
his  will,  if  he  is  so  unfortunate  as  to  die  with  a  small  unsatisfied 
judgment  against  him.  All  executors  and  administrators 
would  thus  have  the  absolute  control  of  the  real  estate,  with 
power  at  will  to  convert  it  into  money.  Such  a  rule  would 
place  the  rights  of  heirs  and  devisees  at  the  mercy  of  executors 
and  administrators.  And  if  admitted  in  such  cases,  guardians 
could,  no  doubt,  convert  the  real  estate  of  their  wards,  at 
pleasure,  into  money,  if  they  could  but  find  an  unsatisfied 
judgment,  without  reference  to  its  size.  The  common  law 
conferred  no  such  right,  nor  could  the  general  assembly  have 
contemplated  such  powers  when  they  rendered  real  estate  lia- 
ble to  execution. 

If  this  was  admitted  as  a  rule,  any  person  would  be  liable 
to  have  all  of  his  real  estate'  thus  sold,  if  the  sheriff  and  the 
creditor  should  so  determine.  A  testator,  in  making  his  will,  has 
the  power  to  confer  on,  or  withhold  authority  from,  his  execu- 
tor to  sell  his  real  estate  to  pay  his  debts,  and  failing  to  give 
the  power,  the  statute  has  pointed  out  the  mode  in  which  it 
may  be  done.     And  the  statute  has  also  made  a  judgment  of 
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the  circuit  court  a  lien  upon,  real  estate  of  the  deceased,  and 
provides  the  manner  in  which  the  lien  may  be  enforced.  But 
it  has  not  declared  that  more  property  may  be  sold  than  is 
necessary  to  pay  the  judgment ;  nor  has  it  provided  that  if 
there  are  other  debts,  enough  of  property  may  be  sold  under 
an  execution  on  such  a  judgment  to  pay  all  of  the  debts 
which  deceased  owed  at  the  time  of  his  death  ;  but  the  statute 
has  declared  that  no  more  property  shall  be  sold  on  execution 
than  shall  be  required  to  satisfy  it,  if  the  property  can  be 
divided.  This,  then,  prohibited  this  sale,  as  this  property  was 
susceptible  of  division. 

This  sale  was  manifestly  against  both  the  letter  and  spirit 
of  the  statute,  and  is  contrary  to  the  common  law,  so  far  as 
relates  to  the  acts  of  the  executor. 

We  have  thus  far  considered  the  case  in  reference  to  the 
executor  and  the  sheriff.  It  remains  to  determine  whether 
Morrison  is  to  be  charged  with  their  misconduct.  While  we 
can  see  nothing  in  the  evidence  from  which  fraud  or  unfair- 
ness on  his  part  can  be  inferred,  still  the  evidence  shows  he 
was  a  party  to  the  arrangement  to  sell  the  property  in  the 
mode  which  was  adopted.  George  Trumbull  testified  that  a 
meeting  of  the  creditors  was  held,  in  which  he  and  Knoebel 
participated.  He  says  that  he  advised  the  executor  not  to 
procure  an  order  of  court  for  the  sale,  but  to  sell  in  the  mode 
which  was  adopted.  Shook  testifies  that  he  was  present  at 
the  meeting  of  the  creditors,  and  was  desirous  to  procure 
bidders  for  the  farm ;  that  Morrison  was  spoken  of,  and  a 
committee  of  the  creditors  saw  him  to  induce  him  to  purchase ; 
that  he,  at  the  first  interview,  did  not  seem  inclined  to  buy, 
but  took  it  under  advisement.  But  at  the  next  interview  "  he 
said  if  he  could  make  an  arrangement  with  the  creditors  for 
them  to  take  a  lot  of  notes  which  he  had  on  hand  and  would 
indorse,  he  would  become  a  bidder."  It  seems  the  creditors 
were  seen,  and  the  arrangement  entered  into  by  them. 

By  this  arrangement  Morrison  became  a  party  to  the  sale 
under  the  execution,  which  we  have  seen  the  executor  and 
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sheriff  had  no  power  to  make.  He,  then,  was  a  purchaser  with 
full  notice  that  this  small  execution  was  to  be  employed  to  sell 
property  of  which  it  was  not  more  than  three  per  cent,  of  its 
value,  and  thus  became  a  party  to  the  transaction,  and, 
although  the  property  was  sold  for  all  it  was  then  worth,  he 
must  be  held  responsible  for  the  want  of  power  to  make  the 
sale.  Even  if  the  fact  that  the  execution  under  which  the 
sale  was  made  bore  so  small  a  proportion  in  amount  to  that  for 
which  the  sale  was  made,  was  not  sufficient  notice,  still  this 
arrangement  fully  charges  him  with  notice,  and  he  must  be 
charged  with  the  consequences  which  flow  from  it.  And  as 
the  executor  had  no  power  to  make  such  a  sale  for  such  a  pur- 
pose, and  the  officer  violated  his  duty,  and  Morrison  was  a 
party  to  procuring  the  sale,  he  did  not  acquire  such  a  title  as 
may  not  be  defeated  by  the  heirs,  under  the  bill  filed  by  them 
in  this  case  for  a  redemption. 

One  of  the  great  objects  of  government  is  the  protection 
of  individuals  in  the  enjoyment  of  property ;  and  it  is  a  fun- 
damental principle  of  our  government  that  no  person  shall  be 
deprived  of  his  property  except  by  the  law  of  the  land.  It  is 
no  where  asserted,  nor  can  it  be  maintained,  that  a  ministerial 
officer,  or  a  private  individual,  can  deprive  another  of  his  pro- 
perty. The  law  recognizes  that  power  alone  under  regular 
judicial  proceedings.  It  is  not  for  the  sheriff  or  the  executor 
or  administrator  to  say  that  some  other  mode  than  that  pointed 
out  by  the  law  is  less  expensive  or  more  beneficial  to  the 
owner.  They  derive  all  power  from  the  law,  and  all  acts 
which  it  fails  to  sanction  are  unauthorized  and  void.  Eor  is 
it  an  answer  to  say,  that  the  owner's  interest  sanctions  the 
illegal  proceeding,  or  that,  although  the  act  is  unauthorized  or 
prohibited  by  the  law,  because  the  property  sold  for  its  value, 
he  therefore  has  no  right  to  complain.  It  is  not  a  question 
whether  the  owner  has  suffered  loss,  but  it  is  a  question  of 
power  to  perform  the  act,  and  thus  transfer  the  title  from  the 
owner  to  another.  Nor  is  it  a  question  of  good  or  evil  inten- 
tion, or  of  fraud  or  good  faith  in  those  performing  the  act.     A 
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ministerial  officer,  or  others  acting  in  that  capacity,  to  have 
their  acts  sustained,  must  show  legal  authority. 

A  person  purchasing  at  a  sale  void  for  the  want  of  autho- 
rity, is  chargeable  with  notice  of  the  want  of  power.  If  a 
sheriff  were  to  sell  lands  without  a  judgment  and  execution, 
the  sale  would  be  void,  no  matter  what  the  price  paid  by  the 
purchaser ;  nor  could  he  claim  that  he  acted  in  good  faith,  as 
he  is  bound  to  know  that  there  is  a  judgment  and  execution. 
And  when  the  purpose  and  object  is  to  sell  a  vast  amount  of 
property  under  an  execution  for  a  small  sum,  and  the  purchaser 
is  privy  to  the  arrangement,  and  knows  the  law  prohibiting 
such  sales  is  being  violated,  the  rule  should  be  the  same  as 
though  there  was  no  execution.  In  the  one  case  the  officer 
acts  without  power,  and  in  the  other  he  exceeds  his  power ; 
and  the  acts  ultra  vires  are  equally  void  as  acts  performed 
sine  vires.  The  executor,  in  this  case,  in  having  this  entire 
section  sold,  acted  without  authority  to  pass  the  title,  as  neither 
the  law  nor  the  will  conferred  it,  and  the  sheriff  exceeded  his 
authority.  It  then  follows,  that  as  Morrison  had  notice,  this 
sale  was  unauthorized,  and  the  purchaser,  being  not  only 
charged  with  notice,  but  having  participated  with  the  executor 
and  creditors  to  bring  about  the  arrangement,  and  to  become 
the  purchaser,  acquired  no  absolute  legal  title,  but  the  form 
only  of  such  a  title. 

It  is  urged,  that  this  transaction  had  the  approval  of  the 
relatives  and  friends  of  appellants,  and  this  seems  to  be  true. 
But  while  this  may  tend  to  prove  that  they  may  have  thought 
that  it  was  for  the  benefit  of  appellants,  and  that  Morrison  was 
not  endeavoring  to  obtain  any  undue  advantage  in  his  effort 
to  purchase,  it  most  assuredly  could  not  confer  power  to  per- 
form an  act  not  authorized  by  law.  There  is  no  principle  in 
our  law  which  confers  power  upon  the  relatives  or  friends  of 
another  to  sell  and  dispose  of  his  property,  or  to  authorize  it 
to  be  done  by  others.  This  is  a  power  that  has  never  been 
sanctioned,  and  to  permit  it  would  destroy  the  exclusive 
dominion  over  property  which  ownership  has  always  conferred, 
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and  which  has  ever  been  protected.  Nor  can  hardship  legalize 
an  act  unauthorized  by  law.  Every  person  is  supposed  to  know 
the  law  and  to  act  in  reference  to  its  provisions  ;  and  when  his 
acts  are  outside  of  the  law  he  must  suffer  the  inconveniences 
they  have  produced. 

Notwithstanding  the  sale  was  unauthorized,  Morrison  has 
advanced  money  which  has  paid  and  discharged  liens  of 
creditors  to  a  large  amount  on  the  property;  and  inasmuch  as 
he  acted  fairly  and  without  fraud  in  his  purchase,  it  is  mani- 
festly equitable  that  he  should  be  subrogated  to  the  rights  of 
the  creditors  whose  debts  his  money  has. paid  ;  especially  so,  as 
complainants  are  asking  the  aid  of  the  court  by  permitting 
them  to  redeem.  This  is  but  equitable  and  just.  As  the 
purchase  money  Morrison  paid  at  the  sheriff's  sale  relieved  the 
estate  of  Kinney  from  all  its  indebtedness,  and  gave  a  surplus 
to  the  executor  for  the  benefit  of  the  heirs,  we  are  of  the 
opinion  that,  as  a  condition  to  their  redeeming  these  lands, 
appellants  should  pay  him  the  purchase  money  with  interest. 
He  should  also  be  allowed  for  all  taxes  he  has  paid  on 
the  premises,  and  for  all  lasting  and  valuable  improvements, 
which  are  not  of  a  merely  ornamental  character,  made  before 
this  suit  was  brought ;  and  he  should  be  charged  with  rents 
and  profits  received  from  the  place.  He  should  also  be 
allowed  to  remove  statuary  and  other  ornamental  expenditures, 
so  far  as  may  be  done  without  permanent  injury  to  the  free- 
hold. 

In  reference  to  the  thirty  acres  sold  by  Kinney,  in  his  life- 
time, to  Whiteside,  and  which  Morrison  subsequently  purchased 
of  him,  as  is  alleged  in  his  answer,  we  are  not  able,  from  the 
facts  in  the  record,  to  say  whether  Morrison  is  entitled  to  hold 
it,  or  whether  he  received*  a  credit  for  the  amount  paid  to 
Whiteside  to  extinguish  the  bond,  on  his  bid  at  the  sheriff's 
sale.  That  will  be  determined  by  the  court  below  on  another 
trial,  and  the  equities  of  the  parties  settled  in  reference  to  that 
thirty  acres. 
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There  are  not  facts  in  this  record  from  which  we  can  deter- 
mine whether  Morrison  is  the  owner,  under  Knoeble,  of  the 
quarter  which  he  swears  he  purchased  under  execution  against 
Kinney,  in  his  lifetime.  We  only  hold  that  the  title  which 
Morrison  acquired  under  the  execution  sale  which  we  have 
been  considering,  can  be  redeemed  by  appellants. 

It  is  the  opinion  of  the  majority  of  the  court  that  the  decree 
of  the  court  below  should  be  reversed  and  the  cause  remanded, 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 


Jesse  Bayles 

v. 

Lawrence  Young.* 

1.  Conveyances — of  notice  of  a  prior  conveyance.  Where  a  grantee  of 
lands  takes  a  deed  to  the  same,  with  notice  of  a  prior  conveyance,  not  then 
recorded,  he  is  not  an  innocent  purchaser,  but  takes,  subject  to  all  the  rights 
of  the  grantee  under  the  prior  conveyance. 

2.  And  where  such  grantee,  with  notice,  conveys  to  another,  but  subse- 
quent to  the  recording  of  the  prior  conveyance,  such  subsequent  purchaser 
is  chargeable  with  notice  by  the  record. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  O.  L.  Davis,  Judge,  presiding. 

The  opinion  fully  presents  the  facts  in  the  case. 
Messrs.  Moore  &  Caulfield,  for  the  plaintiff  in  error. 

Messrs.  Coler  &  Smith,  for  the  defendant  in  error. 

*This,  and  the  case  following,  submitted  at  the  January  term,  1869,  were 
necessarily  omitted  from  their  proper  place  in  the  reports  of  that  term. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  10th  of  March,  1845,  one  P.  S.  Loughborough,  resid- 
ing in  Kentucky,  but  owning  a  large  quantity  of  land  in  Illinois, 
sold  and  conveyed  the  tract  in  dispute  in  this  case  to  Young, 
the  defendant  in  error.  Young  neglected  to  record  his  deed 
until  December  31st,  1855.  Loughborough  died  in  1852,  hav- 
ing by  his  will  left  all  his  property  to  his  mother,  Elizabeth 
Loughborough,  in  general  terms.  Before  he  died  he  had  sold 
all  his  Illinois  lands,  except  a  tract  of  two  hundred  and  eighty 
acres  in  Yermilion  county.  On  the  2d  of  June,  1855,  his 
mother,  through  Joshua  F.  Speed,  the  acting  executor  of  the 
will,  sold  and  conveyed  to  Gamble,  Crawford,  Lane  and 
Cassidy,  by  quit  claim  deed,  for  the  consideration  of  one 
thousand  dollars,  all  her  Illinois  lands.  The  deed  described 
all  the  lands  which  her  son  had  owned,  amounting  to  over  six 
thousand  acres.  Gamble  made  the  purchase  for  himself  and 
his  co-grantees.  Their  deed  was  recorded  June  13th,  1855. 
Bayles,  the  appellant  and  complainant  below,  holds  under 
them,  partly  by  a  direct  and  partly  through  an  intermediate 
conveyance  ;  but  this  is  immaterial,  as  the  deed  from  Lough- 
borough to  the  appellee,  was  recorded  before  any  of  the 
grantees  of  his  mother  had  conveyed.  The  bill  in  this  case 
was  filed  by  Bayles,  who  is  in  possession,  against  Young,  to 
have  the  deed  from  Loughborough  to  the  latter  canceled  as  an 
unjust  cloud  on  the  title  of  Bayles.  Young  answered  and  also 
filed  a  cross  bill,  and  the  court  decreed  in  his  favor. 

After  examining  the  evidence  in  this  record,  we  can  enter- 
tain no  doubt  as  to  the  correctness  of  this  decree.  The  only 
question  is,  whether  Gamble,  who  acted  for  himself  and  as 
agent  for  his  co-grantees  in  purchasing  from  Elizabeth  Lough- 
borough, had  actual  notice  that  P.  S.  Loughborough  had 
conveyed  in  his  lifetime.  The  proof  on  this  point  is  entirely 
conclusive.  Speed,  the  acting  executor,  testifies  he  repeatedly 
told  Gamble  that  Loughborough  had  sold  during  his  life  all  his 
Illinois  lands,  though  he  might  have  overlooked,  in  the  large 


1869.]  Bayles  v.  Young.  129 

Opinion  of  the  Court. 

quantity,  some  small  tract,  and  offered  to  show  him  the  maps 
of  the  lands  and  the  papers  in  his  possession  left  by  Lough- 
borough relating  to  them.  These  papers  are  made  exhibits  to 
Speed's  deposition,  and  it  appears  by  them,  if  Gamble  had 
taken  the  trouble  to  examine  them,  they  would  have  clearly 
shown  the  tract  in  controversy  was  sold  and  to  whom.  The 
testimony  of  Ballard  is  equally  positive.  He  was  the  law 
partner  of  Loughborough,  and  swears  he  told  Gamble  that 
Loughborough  had  sold  all  his  Illinois  lands,  and  advised  him 
not  to  make  the  purchase.  But  Gamble  was  entirely  indiffer- 
ent to  this  information,  as  he  had  an  offer  for  the  240  acres  in 
Yermilion  county,  of  the  same  sum  he  was  to  pay  Mrs. 
Loughborough,  and  therefore  incurred  no  risk.  The  infor- 
mation received  by  him  from  Speed  and  Ballard,  and  the  still 
more  definite  information  offered  to  him  through  the  papers 
of  Loughborough  and  declined,  take  from  him  all  claim  to  be 
regarded  as  an  innocent  purchaser.  The  insignificance  of  the 
consideration  compared  with  the  quantity  of  land  described  in 
the  deed,  confirms  the  statements  of  these  witnesses  as  to  the 
character  of  the  transaction. 

Gamble  must  be  charged  with  actual  notice,  and  this  dis- 
poses of  the  case,  for  before  Gamble  and  his  co-grantees 
conveyed,  the  deed  from  Loughborough  to  Young  was 
recorded.  This  was  notice  to  subsequent  purchasers  from 
Gamble.  No  person  holds  under  Mrs.  Loughborough  who  did 
not  have  either  actual  or  constructive  notice  of  the  convey- 
ance to  Young. 

Decree  affirmed. 


9 — 51st  III. 
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Charles  Harward  et  al. 

v. 

The  St.  Clair  and    Monroe  Levee   and  Drainage 

Company  et  al. 


1.  Private  corporation — what  constitutes.  "  The  St.  Clair  and  Monroe 
Levee  and  Drainage  Company,"  incorporated  by  the  act  of  February  16, 
1865,  for  the  purpose  of  leveeing  and  draining  a  certain  district  therein 
named,  is  under  the  exclusive  control  of  the  corporators  themselves,  and 
vacancies  occurring  among  them  to  be  filled  at  the  discretion  of  the  survivors ; 
the  act  was  never  submitted  to  a  vote  of  the  people  to  be  affected  by  it,  but 
the  sole  charter  of  the  authority  thereby  conferred,  is  the  act  itself.  Although 
the  object  of  the  corporation,  when  accomplished,  would  be  a  public  benefit, 
yet  the  corporation  itself,  in  its  composition  and  management,  is  strictly 
private. 

2.  Taxation  for  "  corporate  purposes" — upon  whom  the  power  may  be 
conferred — constitutional  limitations.  The  5th  section  of  the  9th  article  of 
our  Constitution,  which  provides  that  "  the  corporate  authorities  of  counties, 
townships,  school  districts,  cities,  towns  and  villages,  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corporate  purposes,"  not  only  limits  local 
or  corporate  taxation  to  local  or  corporate  purposes,  but  was  also  intended 
as  a  limitation  upon  the  power  of  the  legislature  to  grant  the  right  of  cor- 
porate or  local  taxation  to  any  other  persons  than  the  corporate  or  local 
authorities  of  the  municipality  or  district  to  be  taxed. 

3.  Under  our  Constitution,  the  right  of  taxation  can  not  be  granted  either 
to  private  persons  or  private  corporations. 

4.  So  much  of  the  act  incorporating  "  The  St.  Clair  and  Monroe  LeVee 
and  Drainage  Company,"  as  undertakes  to  confer  upon  that  company  the 
power  to  levy  a  tax  upon  property  within  the  designated  district,  to  carry 
out  the  object  of  its  incorporation,  is  in  violation  of  the  Constitution,  the 
members  of  the  company  not  being  "  corporate  authorities"  of  the  district 
to  be  affected  by  their  action,  the*  corporation  being  merely  a  private  corpo- 
ration. 

5.  "  Corporate  authorities  " — who  constitute.  By  the  phrase  "  corpo- 
rate authorities,"  as  used  in  the  Constitution,  must  be  understood  those 
municipal  officers  who  are  either  directly  elected  by  the  population 
sought  to  be  taxed  by  them,  or  appointed  in  some  mode  to  which  they  have 
given  their  assent. 
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6.  Eminent  domain — of  its  application.  The  doctrine  of  eminent 
domain  is  strictly  applicable  only  to  the  condemnation  of  property,  and  not 
to  the  levy  and  collection  of  a  tax. 

7.  Where  the  legislature  incorporated  a  company  whose  object  was  to 
levee  and  drain  a  certain  district  of  overflowed  lands,  the  attempt  to  give  to 
such  corporation,  which  was  a  mere  private  corporation,  the  power  to  levy 
a  tax  upon  the  lands  deemed  by  the  corporators  to  be  benefited  by  the  pro- 
posed improvement,  could  not  properly  be  referred  to  the  doctrine  of 
eminent  domain,  because  the  just  compensation  required  to  be  made,  in  the 
exercise  of  that  right,  must  be  determined  by  some  impartial  agency,  and 
not  by  those  interested  thereby  in  replenishing  their  own  treasury.  That 
would  be  merely  the  taking  of  the  property  of  one  man  to  give  it  to 
another. 

8.  Joinder  of  parties — in  chancery.  "Where  a  tax  is  sought  to  be 
levied  without  authority,  several  property  owners,  having  a  common  inter- 
est in  the  subject,  and  asking  relief  against  the  same  injury,  on  the  same 
ground,  may  join  in  a  bill  to  enjoin  its  collection. 

Appeal  from  the  Circuit  Court  of  Monroe  county  ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

This  suit  was  begun  by  bill  in  equity,  filed  in  the  Circuit 
Court  of  Monroe  county,  praying  an  injunction  to  restrain  the 
collection  of  certain  taxes  or  assessments,  levied  by  William 
"Wilson,  sen.,  Sidney  Todd,  William  B.  Quigley,  William 
Kinney  and  Hyacinthe  Demete,  commissioners  appointed 
under  and  acting  by  virtue  of  the  powers  granted  by  an  act 
of  the  general  assembly  of  Illinois,  entitled  "  An  Act  to  pro- 
vide for  the  constructing  of  a  levee  from  Prairie  du  Pont 
village,  in  St.  Clair  county,  to  Harrison ville,  in  Monroe  county," 
approved  February  24th,  1859 ;  and  of  an  act  to  amend  that 
act,  approved  February  16,  1865,  declaring  the  commissioners 
appointed  by  virtue  of  the  amended  act  a  body  corporate, 
under  the  name  and  style  of  "  The  St.  Clair  and  Monroe  Levee 
and  Drainage  Company ;"  and  of  an  amendment  to  the  amend- 
ment, approved  February  22,  1867,  legalizing  the  assessments 
made  by  the  commissioners,  and  authorizing  proceedings  to 
collect  unpaid  taxes  levied  under  sec.  31  of  the  act  of  February 
16th,  1865. 
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A  further  statement  of  the  facts  necessary  to  a  full  under- 
standing of  this  case  will  be  found  in  the  opinion. 

Mr.  Thomas  Gr.  Allen,  for  the  appellants. 

Mr.  ¥m.  H.  Underwood,  for  the  appellees. 

"Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

By  an  act  of  the  legislature,  approved  February  24,  1859, 
entitled  "  An  Act  to  provide  for  constructing  a  levee  from 
Prairie  Du  Pont  village,  in  St.  Clair  county,  to  Harrison ville,  in 
Monroe  county,"  five  persons  named  in  the  act  were  appointed 
commissioners  to  construct  the  levee,  and  authorized  to  ascer- 
tain what  lands  between  the  river  and  the  bluffs,  in  the 
designated  district,  were  liable  to  overflow,  and  to  levy  a  tax 
against  the  owners  of  not  more  than  one  dollar  per  acre,  for 
the  purpose  of  carrying  out  the  objects  of  the  act.  By  another 
act,  passed  February  16,  1865  (Pr.  Laws  of  1865,  vol.  2,  page 
2),  these  commissioners  were  declared  to  be  a  body  corporate, 
under  the  name  of  "  The  St.  Clair  and  Monroe  Levee  and 
Drainage  Company,"  with  perpetual  succession,  and  power  to 
hold  real  and  personal  property.  The  act  defines  the  object 
of  the  incorporation  to  be,  to  levee  and  drain  a  certain  district 
defined  in  the  act,  and  comprising  portions  of  St.  Clair  and 
Monroe  counties,  and  it  authorizes  the  company  to  assess  an 
annual  tax  of  $20,000  upon  the  lands  in  the  designated  dis- 
trict, in  proportion  to  the  benefits  to  accrue  to  each  tract,  and 
where  no  benefit  is  to  arise,  the  land  not  benefited  is  not  to  be 
assessed.  Of  this  the  corporation  is  left  to  be  the  sole  judge, 
as  no  mode  is  pointed  out  for  determining  that  question.  The 
act  was  never,  in  any  mode,  submitted  to  a  vote  of  the  inhabi- 
tants of  the  district  embraced  in  the  bill,  and  the  property 
holders  who  are  to  be  taxed  have  no  voice  in  the  control  of 
the  company,  the  selection  of  its  officers,  or  the  imposition  of 
a  tax.     If  a  vacancy  occurs  among  the  corporators,  it  must  be 
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filled  at  the  discretion  of  the  survivors,  as  no  other  mode  is 
pointed  out,  and  the  corporation  is  expressly  endowed  with 
perpetual  succession.  Although  the  object  of  the  corporation 
will  be,  when  accomplished,  a  public  benefit,  yet  the  corpora- 
tion itself,  in  its  composition  and  management,  is  strictly 
private.  The  public,  or  the  persons  to  be  taxed,  have  no  more 
voice  in  its  control  than  they  have  in  the  management  of  our 
railroads  and  banks.  The  five  persons  who  constitute  this 
corporation  are  clothed  by  this  act,  if  it  is  valid,  with  the  right 
to  erect  and  keep  up  a  levee  for  a  certain  distance  along  the 
Mississippi  river,  to  cause  as  much  or  as  little  work  to  be  done 
as  they  may  see  proper,  to  collect  an  annual  tax  of  $20,000, 
and  enforce  its  payment  by  the  sale  of  the  real  estate  upon 
which,  in  the  discretion  of  the  company,  it  is  levied,  and  to 
do  all  this  without  rendering  any  account,  or  incurring  any 
species  of  responsibility,  either  to  the  persons  who  pay  the  tax 
or  to  any  others ;  and  these  powers  and  privileges  are  conferred 
without  limitation  of  time. 

The  bill  in  the  record  before  us  was  filed  by  certain  property 
holders  of  the  district  in  question,  to  enjoin  the  collection  of 
a  tax  imposed  by  this  company.  A  demurrer  to  the  bill  was 
sustained,  and  the  complainants  appealed. 

The  mere  statement  of  the  substance  of  this  extraordinary 
legislation  would  seem  almost  sufficient,  of  itself,  for  a  dispo- 
sition of  this  case,  but  we  will  briefly  declare  the  grounds  upon 
which  this  tax  must  be  held  illegal. 

The  5th  section  of  the  9th  article  of  our  Constitution,  pro- 
vides that  "  the  corporate  authorities  of  counties,  townships, 
school  districts,  cities,  towns  and  villages,  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corporate  purposes ; 
such  taxes  to  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same." 

We  believe  it  has  always  been  understood,  that  this  clause 
limited  local  or  corporate  taxation  to  local  or  corporate  pur- 
poses, and  it  has  always  been  so  construed  whenever  its 
construction  has  come  before  this  court.     This  case  presents 
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the  question,  whether  it  was  not  also  intended  as  a  limitation 
upon  the  power  of  the  legislature  to  grant  the  right  of  corpo- 
rate or  local  taxation  to  any  other  persons  than  the  corporate 
or  local  authorities. 

Without  expressing  an  opinion  as  to  the  power  of  the  legis- 
lature, itself,  directly  to  impose  a  corporate  tax  for  a  corporate 
purpose,  and  without  denying  its  power  to  create  a  district  for 
special  purposes,  from  portions  of  contiguous  counties  or  towns, 
and  providing  for  the  election  or  appointment,  in  some  proper 
mode,  of  public  officers  in  such  district,  to  be  clothed  with 
the  power  of  levying  taxes  for  such  special  purposes,  we  never- 
theless are  clearly  of  the  opinion,  that  this  clause  does  forbid 
the  legislature  to  grant  the  power  of  such  local  or  corporate 
taxation  to  any  other  persons  than  the  local  or  corporate  autho- 
rities. Under  our  constitution,  the  right  of  taxation  can  not 
be  granted  either  to  private  persons  or  private  corporations. 

Our  reasons  for  this  opinion  are  two-fold. 

The  clause  in  question  was  not  in  the  former  constitution, 
and  yet  the  right  of  the  legislature,  under  that  constitution, 
to  vest  in  municipal  corporations  the  power  of  taxation  for 
local  or  corporate  purposes,  was  constantly  exercised  and 
never  denied  or  doubted.  It  is  evident,  then,  this  clause  was 
not  inserted  in  the  persent  constitution  as  a  accessary  grant 
of  power,  or  to  remove  a  doubt  as  to  its  existence.  It  is  there- 
fore a  just  inference  that  its  purpose  was  to  define  the  class  of 
persons  to  whom  the  right  of  taxation  might  be  granted,  and 
the  purposes  for  which  it  might  be  exercised,  and  when  the 
legislature  seeks  to  grant  it  to  any  other  than  corporate  autho- 
rities, or  for  corporate  purposes,  it  transgresses  the  limit  of  its 
power.  If  the  clause  in  question  was  not  designed  as  a  limi- 
tation of  power,  no  reason  can  be  given  why  it  was  inserted 
in  the  constitution  at  all. 

Our  second  reason  for  holding  it  a  limitation  is,  because  of 
the  intrinsic  wisdom  of  the  clause  when  thus  construed. 
While  the  clause,  viewed  as  a  grant  of  power,  would  have 
been  a  mere  waste  of  words  in  an  instrument  whose  framers 
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must  necessarily  have  sought  to  avoid  a  single  superfluous 
expression,  if  viewed  as  a  limitation,  it  commands  the  cor- 
dial approval  of  our  reason,  as  a  judicious  safeguard  of  private 
rights. 

The  power  of  taxation  is,  of  all  the  powers  of  government, 
the  one  most  liable  to  abuse,  even  when  exercised  by  the  direct 
representatives  of  the  people,  and  if  committed  to  persons 
who  may  exercise  it  over  others  without  reference  to  their  con- 
sent, the  certainty  of  its  abuse  would  be  simply  a  question  of 
time.  ~No  person  or  class  of  persons  can  be  safely  entrusted 
with  irresponsible  power  over  the  property  of  others,  and  such 
a  power  is  essentially  despotic  in  its  nature,  and  violative  of 
all  just  principles  of  government.  It  matters  not  that,  as  in 
the  present  instance,  it  is  to  be  professedly  exercised  for  pub- 
lic uses,  by  expending  for  the  public  benefit  the  tax  collected. 
If  it  be  a  tax,  as  in  the  present  instance,  to  which  the  persons 
who  are  to  pay  it  have  never  given  their  consent,  and  imposed 
by  persons  acting  under  no  responsibility  of  official  position, 
and  clothed  with  no  authority,  of  any  kind,  by  those  whom 
they  propose  to  tax ,  it  is,  to  the  extent  of  such  tax,  misgov- 
ernment  of  the  same  character  which  our  forefathers  thought 
just  cause  of  revolution.  We  are  of  opinion  that  we  do  no 
violence  to  the  language  of  the  clause  in  the  constitution  we 
have  been  considering,  by  holding  that  it  was  designed  to  pre- 
vent such  ill-advised  legislation  as  the  delegation  of  the  taxing 
power  to  any  person  or  persons  other  than"  the  "  corporate 
authorities"  of  the  municipality  or  district  to  be  taxed.  These 
authorities  are  elected  by  the  people  to  be  taxed,  or  appointed 
in  some  mode  to  which  the  people  have  given  their  assent,  and 
to  them  alone  can  this  power  be  safely  delegated. 

This  construction  of  the  constitution  is  decisive  against  the 
validity  of  the  tax  under  consideration,  for  it  can  not  be,  and 
is  not  claimed,  that  this  drainage  incorporation,  or  the  persons 
who  compose  it,  are  the  corporate  authorities,  in  any  sense,  of 
the  district  over  which  the  act  in  question  seeks  to  give  them 
the  power  of  taxation.     As  already  said,  the  persons  to  be 
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taxed  have  never  given  their  assent  to  this  act,  and  have  had 
no  voice  in 'the  selection  of  the  members  of  this  corporation. 
As  the  object  of  this  constitutional  clause  was  to  prevent  the 
legislature  from  granting  the  power  of  local  taxation  to  per- 
sons over  whom  the  population  to  be  taxed  could  exercise  no 
control,  it  is  evident  that,  by  the  phrase  "  corporate  authori- 
ties," must  be  understood  those  municipal  officers  who  are 
either  directly  elected  by  such  population,  or  appointed  in  some 
mode  to  which  they  have  given  their  assent.  Another  reason 
why  the  members  of  this  drainage  company  can  not  be  con- 
sidered corporate  authorities  is,  that  the  Constitution  prohibits 
the  legislature  from  appointing  to  office,  and  if  these  persons 
are  corporate  authorities,  they  have  been  appointed  to  that 
position  by  the  legislature. 

Reference  has  been  made,  by  counsel  for  the  defendants,  to 
the  cases  of  Shaw  v.  Dennis,  5  Gilm.  405,  and  Dennis  v. 
Maynard,  15  111.  477.  The  law  under  consideration  in  those 
cases  was  passed  before  the  adoption  of  our  present  Constitu- 
tion, and  the  levy  of  the  taxes,  the  validity  of  which  was  in 
dispute,  was  also  made  before  that  time.  Both  cases  were  the 
same;  the  judgment  of  the  circuit  court  having  been  reversed 
in  Shaw  v.  Dennis,  and  the  case  remanded,  and  after  a  second 
trial  it  again  came  to  this  court,  and  is  reported  under  the 
name  of  Dennis  v.  Maynard.  They  have  no  bearing,  there- 
fore, upon  the  construction  of  our  present  Constitution. 
Moreover,  by  the  act  of  the  legislature  then  under  considera- 
tion, although  the  first  bridge  commissioners  were  named  by 
the  act,  their  successors  were  to  be  chosen  by  the  people  of 
Rockford  on  the  first  Monday  of  August  following  the  passage 
of  the  law,  and  annually  thereafter. 

But  it  is  urged  that  this  tax,  if  not  sustainable  strictly  as  a 
tax,  may  be  justified  as  an  exercise,  by  the  legislature,  of  the 
right  of  eminent  domain.  This  court  has  been  inclined  to 
refer  to  the  right  of  eminent  domain  the  power  of  municipal 
corporations  to  make  special  assessments  for  local  improve- 
ments, and  it  is  said  this  is  only  a  power  of  the  same  character. 
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But  it  is  vain  to  attempt  a  justification  of  this  act  on  that 
ground.  A  just  compensation  for  the  property  taken  is  made, 
by  the  Constitution,  an  indispensable  requisite  to  the  exercise 
of  this  power,  and  what  shall  be  a  just  compensation  can 
necessarily  be  determined  only  by  some  impartial  agency. 
But  by  this  act  the  very  persons  who  levy  the  tax  for  the  bene- 
fit of  their  own  treasury,  are  the  persons  who  decide  upon  the 
extent  of  the  benefits  to  be  conferred  upon  each  parcel  of  land, 
and  thus  determine  in  their  own  discretion  the  amount  which 
each  land  owner  is  to  pay.  It  is  as  if  the  legislature  should 
authorize  a  railway  company,  in  condemning  land  for  its  right 
of  way,  to  determine  for  itself  to  what  extent  the  owners  of 
the  land  condemned  should  be  considered  as  paid  by  the  spe- 
cial benefits  to  be  derived  from  the  construction  of  the  road, 
and  when  the  legislature  undertakes  to  permit  this,  instead  of 
exercising  the  right  of  eminent  domain,  in  the  proper  sense 
of  that  phrase,  it  is  merely  taking  the  property  of  one  man  to 
give  it  to  another. 

It  is  said  this  is  a  public  improvement  very  desirable  to  be 
made,  and  that  it  is  only  equitable  to  tax  the  cost  of  the 
improvement  upon  the  lands  to  be  redeemed  from  overflow,  if 
they  are  benefited  to  that  extent.  We  admit  all  this,  but 
nevertheless,  the  improvement  can  not  be  made  at  the  sacrifice 
of  those  great  principles  upon  which  private  rights  repose  for 
their  security,  and  which  are  secured  by  the  solemn  guaranties 
of  the  Constitution.  The  proper  mode  of  accomplishing  the 
object  sought  by  this  act  is  not  difficult  to  find.  If  the  legis- 
lature should  authorize  drainage  commissioners  to  be  elected 
by  the  people  of  these  counties,  with  power  to  determine  for 
each  year  the  sum  to  be  expended  in  the  construction  ofjevees, 
and  to  assess  that  sum  as  a  tax  upon  the  lands  to  be  benefited 
thereby,  to  the  extent  of  the  benefits  conferred,  we  see  no  rea- 
son why  the  desired  improvement  might  not  be  effected, 
without  doing  violence  to  the  Constitution,  or  to  the  principles 
of  just  taxation.  Such  commissioners  would  be  corporate 
authorities,  within  the  meaning  of  the  Constitution,  and  a  tax 
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assessed  upon  each  tract  only  to  the  extent  of  the  benefits  con- 
ferred, would  be  no  violation  of  the  principles  of  equality  and 
uniformity.  Such  a  law  would  be  sustainable  without  refer- 
ence to  the  doctrine  of  eminent  domain,  which  is  liable  to  be 
so  much  abused  if  applied  to  the  collection  of  money  in  the 
name  of  a  tax,  and  which  is  strictly  applicable  only  to  the  con- 
demnation of  property.  As  was  said  in  the  case  of  The  City 
of  Chicago  v.  Lamed,  34  111.  282,  "  assess  to  each  lot  the'  special 
benefits  it  will  derive  from  the  improvement,  charging  such 
benefits  upon  the  lots,  the  residue  of  the  cost  to  be  paid  by 
equal  and  uniform  taxation.  In  this  way  the  demands  of  the 
Constitution  may  be  fulfilled,  and  injustice  done  to  no  one." 

The  objection  that  the  bill  is  multifarious,  is  not  well  taken. 
The  complainants  have  a  common  interest  in  the  subject  mat- 
ter of  the  suit.  They  ask  the  same  relief  against  the  same 
injury,  on  the  same  grounds.  To  compel  each  one  to  file  a 
separate  bill  would  lead  to  a  multiplication  of  suits  wholly 
unnecessary.  The  demurrer  to  the  bill  should  have  been  over- 
ruled. 

The  decree  must  be  reversed. 


Charles  Harward  et  al. 

v. 
The  State  of  Illinois. 

Appeal  from  the  Circuit   Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  case  was  brought  to  this  court  upon  an  agreed  state  of 
facts,  involving  the  same  questions  as  the  preceding  case. 
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Messrs.  Palmer  &  Hay  and  Mr.  A.  W.  Metcalf,  for  the 
appellants. 

Mr.  Levi  Davis  and  Mr.  H.  "W".  Billings,  for  the  appellee. 

Mr.  Justice  Lawrence  :  This  case  is,  in  its  essential  fea- 
tures, like  the  preceding  case  of  Harward  v.  The  St.  Clair  and 
Monroe  Levee  and  Drainage  Company,  decided  at  the  present 
term,  and  the  opinion  in  that  case  will  apply  to  the  legal  ques- 
tions presented  in  this.  There  should  have  been  no  judgment 
for  the  taxes. 

Judgment  reversed. 


CASES 


SUPREME  COURT  OF  ILLINOIS. 


THIRD    GRAND    DIVISION. 


SEPTEMBER    TERM,    1869. 


Otho  P.  Richards  et  dl. 

v. 

Harrison  H.  Darst. 

1.  Assignment — of  note  in  the  hands  of  the  payee — of  tlie  legal  title. 
Whatever  assignment  the  payee  of  a  note  may  make  upon  the  same,  he 
does  not  by  such  assignment  pass  the  legal  title  to  his  assignee,  while  it  still 
remains  in  the  hands  of  the  payee  or  assignor. 

2.  "While  the  note  so  remains  in  the  hands  of  the  payee,  it  is  under  his 
control,  and  he  may  bring  an  action  upon  it,  in  his  own  name,  and  he  may 
erase  or  otherwise  render  the  assignment  inoperative. 

Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  upon  a  promissory 
note,  dated  Nov.  7,  1868,  for  $1,185.86,  due  thirty  days  after 
date,  with  interest  at  ten  per  cent.,  signed  by  Richards  as 
maker,  and  Cassell  and  Magarity  as  securities.  Upon  this 
note  were  total  endorsements  of  payments  made  at  three 
different  times,  amounting  to  $775. 

Upon  the  note  offered  in  evidence,  was  an  endorsement,  to 
wit :  "  Harrison  Darst  per  John  Darst,"  which  endorsement 
was  erased  by  plaintiff's  attorney  on  the  trial. 

The  defendant  objected  to  the  admission  of  the  note  in  evi- 
dence, upon  the  ground  that  by  the  assignment  the  payee  had 
passed  the  legal  title,  and  could  not  maintain  this  action,  and 
that  by  his  own  act  he  could  not  render  the  assignment  inope- 
rative, by  erasing  it.  The  court  overruled  the  objection,  and 
admitted  the  note  in  evidence.  The  jury  returned  a  verdict 
for  the  plaintiff,  and  assessed  his  damages  at  $440.50.  The 
court  overruled  a  motion  for  a  new  trial,  and  rendered 
judgment  upon  the  verdict. 

The  defendants  bring  the  record  to  this  court  on  appeal,  and 
assign  for  error,  the  admission  of  the  note  in  evidence. 

Messrs.  Harper  &  Cassell,  for  the  appellants. 

Mr.  D.  McCulloch,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  cases  of  Brinkley  v.  Going,  Breese,  (new  ed.)  366,367, 
and  Kyle  v.  Thompson  et  al.  2  Scam.  432,  and  Parks  v.  Brown, 
16  111.  454,  are  decisive  of  this  case. 

The  point  was  the  same  in  each  of  those  cases,  and  the 
court  held  the  plaintiff  could  recover. 

And  so  in  Pardee  v.  Zindley,  31  111.  174,  it  was  held,  that 
whatever  writing  the  payee  of  a  note  may  have  placed  upon 
it,  he  may,  while  it  remains  in  his  hands,  erase  or  otherwise 
render  inoperative.     If  he  has  written  an  assignment  upon  the 


142  Keith  et  al.  v.  Sturges.  '     [Sept.  T., 

Syllabus.    Statement  of  the  case. 

note  and  it  remains  in  his  hands,  he  will  be  deemed  not  to 
have  parted  with  his  interest  in  it.  No  such  endorsement 
would  conclude  him. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Samuel  L.  Keith  et  ah 

v. 

Frank  Sturges. 

1.  Allegations  and  proof — whether  a  variance.  "  Com."  and  "  Co."  are 
well  understood  abbreviations  of  the  word  "  Company,"  when  used  as  a 
part  of  the  name  of  a  commercial  firm. 

2.  So,  in  an  action  by  the  assignee  of  a  note  made  payable  to  "  Sturges 
&  Com."  it  was  alleged  that  it  was  endorsed  by  "  Sturges  &  Com."  and  the 
note  produced  in  evidence  was  endorsed  "  Sturges  &  Co :"  Held,  there  was 
no  variance. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  an  action  of  assumpsit  on  a  promissory  note, 
brought  by  Sturges  as  endorsee,  against  Keith  and  others,  and 
a  trial  was  had  before  the  court.  The  note  was  drawn  payable 
to  "  Sturges  &  Com."  for  the  sum  of  $50,000,  but  was 
endorsed  to  Frank  Sturges,  the  plaintiff,  by  the  following 
endorsement,  "  Pay  to  Frank  Sturges  or  order,"  and  signed 
"  Sturges  &  Co."  The  'declaration  alleged  that  the  defen- 
dants made  their  note,  and  delivered  it  to  Sturges  and  Com., 
by  which  they  promised  to  pay  to  the  order  of  Sturges  and 
Com.  $50,000,  etc.,  and  that  Sturges  and  Com.  endorsed  and 
delivered  the  note  to  the  plaintiff.  The  note,  with  the  endorse- 
ment, was  offered  in  evidence. 
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The  defendants  objected  to  the  introduction  of  the  note  in 
evidence,  under  the  special  count,  on  the  ground  of  a  variance 
between  the  endorsement  as  alleged  in  the  declaration,  and 
the  endorsement  upon  the  note.  The  objection  was  overruled 
and  the  note  was  admitted  in  evidence,  whereupon  the  court 
rendered  judgment  for  the  plaintiff. 

The  overruling  of  the  objection  to  the  note  in  evidence  is 
assigned  for  error. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellants. 

Messrs.  Walker  &  Dexter,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  alleges  the  defendants  made 
and  delivered  their  note  to  Sturges  &  Com.,  and  that  Sturges 
&  Com.  endorsed  it  to  the  plaintiff.  The  note  offered  in  evi- 
dence, was  payable  to  Sturges  &  Com.,  and  was  endorsed 
Sturges  &  Co.  It  is  objected  that  this  is  a  variance.  The 
objection  is  not  well  taken.  Com.  and  Co.  are  both  well 
understood  abbreviations  of  the  word  "  Company,"  when  used 
as  a  part  of  the  name  of  a  commercial  firm. 

Judgment  affirmed. 


Henry  C.  Cook 


The  People  of  the  State  of  Illinois. 

1.  Admissions— from  recitals  in  a  bond.  Where  in  a  prosecution  for 
bastardy,  it  was  objected,  on  error,  that  it  did  not  appear  the  complaint  was 
made  by  the  mother  of  the  child,  it  was  ?ield,  that  a  recital,  in  the  bond  given 
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by  the  defendant  for  his  appearance,  that  complaint  had  been  made  by  a 
certain  person  that  she  had  been  delivered,  etc.,  was  an  admission  that  the 
complaint  was  made  by  the  mother,  and  such  recital  supplied  the  omission 
of  the  complaint  from  the  record,  and  gave  the  court  jurisdiction  in  that 
regard. 

2.  And  where  such  bond  recited  that  the  complaint  was  made  by  a  cer- 
tain person,  "  an  unmarried  woman,"  such  recital  was  held  to  be  an  admission 
that  the  mother  of  the  child  was  an  unmarried  woman. 

3.  Evidence — that  a  woman  is  unmarried.  And  in  such  case,  a  jury 
may  infer  that  the  mother  was  an  unmarried  woman,  from  the  fact  appear- 
ing that  the  defendant  had  paid  his  attentions  to  her  as  such. 

4.  Practice — time  of  objecting  to  the  sufficiency  of  a  complaint  in  bastardy. 
The  objection  that  a  complaint  in  a  proceeding  in  bastardy  was  not  made  by 
the  mother,  should  be  made  before  the  justice  of  the  peace,  and  urged  in 
the  circuit  court,  and  cannot  be  heard  for  the  first  time  in  the  appellate  court. 
Going  to  trial  on  tho  merits,  without  objection,  waives  defects  of  this 
character,  if  any  existed. 

5.  Same — as  to  sufficiency  of  proof  The  objection,  in  a  bastardy  proceed- 
ing, that  it  does  not  appear  the  child  was  born  in  the  county  in  which  the 
complaint  was  made,  must  be  made  in  the  first  instance,  and  comes  too  late 
when  made  for  the  first  time  in  the  appellate  court.* 

6.  It  is  not  essential,  to  support  a  verdict  of  guilty  in  a  bastardy  proceed- 
ing, that  it  shall  appear  that  the  period  of  gestation  was  for  the  usual  length 
of  time,  the  evidence  being  otherwise  satisfactory  in  that  regard. 


Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  C.  A.  Koberts  and  Mr.  "H.  W.  Green,  for  the  appellant. 

Mr.  Washington  Bttshnell,  Attorney  General,  for  the 
people. 

*Since  the  trial  of  this  case  in  the  court  below,  the  legislature,  at  the 
session  of  1869,  so  amended  sec.  1  of  the  Bastardy  Act,  that  the  complaint 
"  may  be  made  in  any  county  where  the  complainant  may  be  pregnant  or 
delivered,  or  the  person  accused  may  be  found."    (See  Gross'  Stat.  2d  eel.  57.) 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  commenced  in  the  name  of  the 
people,  against  appellant,  on  a  charge  of  bastardy.  A  trial 
was  had  in  the  court  below,  by  a  jury,  who  returned  a  verdict 
of  guilty.  A  motion  for  a  new  trial  was  entered,  but  over- 
ruled by  the  court,  and  judgment  rendered  on  the  verdict. 

The  first  assignment  of  error  questions  the  sufficiency  of 
the  complaint  filed  before  the  justice  of  the  peace,  and  which 
is  the  basis  upon  which  this  proceeding  was  instituted.  The 
record  does  not  contain  the  complaint  or  the  warrant  issued 
upon  it,  but  it  contains  the  bond  entered  into  by  appellant 
before  the  justice  of  the  peace  for  his  appearance  at  the  next 
term  of  the  circuit  court.  The  bond  recites  that  complaint 
was  made  and  a  warrant  issued,  and  appellant,  by  signing  the 
bond,  admitted  the  fact,  and  so  far  as  we  can  see,  from  the 
recitals  of  the  bond,  the  complaint  was  sufficient.  It  recites 
that  whereas,  complaint  has  been  made  by  Alice  E.  Vincent, 
in  the  county  of  Tazewell,  an  unmarried  woman,  that  she  was 
delivered  of  a  male  bastard  child  on  the  4th  of  November, 
1868,  and  that  appellant  was  the  father.  It  is  manifest,  from 
these  recitals,  that  the  complaint  was  made  by  the  mother. 
But  if  it  had  not  been,  the  objection  should  have  been  taken 
before  the  justice  of  the  peace,  and  urged  in  the  circuit  court, 
before  it  could  be  insisted  upon  in  this  court.  By  going  to 
trial  in  the  circuit  court  without  objection,  all  formal  questions 
of  this  character  are  waived.  We  must  presume  the  recitals 
of  his  bond  are  true,  and  whether  so  or  not,  by  going  to  trial 
on  the  merits,  without  objection,  the  defect,  if  any,  was 
waived.  The  recitals  of  the  bond  were  sufficient  to  give  the 
court  jurisdiction  of  the  case. 

It  also  urged,  that  it  fails  to  appear  that  the  child  was  born 
in  Tazewell  county.  But  were  this  not  so,  the  objection  should 
have  been  interposed  in  the  first  instance,  and  comes  too  late 
when  made  for  the  first  time  in  this  court. 

10— 51st  III. 
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The  residence  of  her  brother-in-law,  at  whose  house  she  was 
confined,  was  spoken  of  by  witnesses,  and  it  was  for  the  jury 
to  determine,  from  that  and  all  other  testimony  in  the  case, 
whether  it  was  in  that  county.  This  was  for  their  determina- 
tion, and  as  there  is  no  evidence  in  the  case  showing  that  she 
gave  birth  to  the  child  in  some  other  county,  we  can  not  dis- 
turb the  verdict  for  that  reason. 

It  is  insisted  that  the  evidence  fails  to  sustain  the  verdict. 
While,  from  the  evidence  in  this  case,  gestation  was  not  for  the 
usual  length  of  time,  still  all  the  physicians  who  were 
examined  in  this  case,  agree  that  it  was  possible  for  children 
more  premature  than  this  to  live.  One  of  appellant's  witnesses, 
a  physician,  states,  in  his  experience  he  had  not  discovered  the 
difference  in  the  appearance  of  children  of  premature  birth 
of  which  the  others  spoke,  and  they  stated  they  formed  their 
judgment  on  the  authority  of  writers.  The  question  was  one 
of  fact,  for  the  jury,  under  all  the  circumstances  detailed  in 
evidence,  to  determine  whether  appellant  was  the  father  of 
the  child.  And  we  are  satisfied  that  there  was  clearly  evi- 
dence to  support  the  verdict  on  that  issue. 

It  is,  however,  insisted,  that  the  evidence  fails  to  show 
the  prosecuting  witness  was  an  unmarried  woman.  The  bond 
entered  into  by  appellant,  recites  that  she  was  an  unmarried 
woman.  Again,  they  may  have  inferred  it  from  the  fact  that 
appellant  paid  attentions  to  her  as  an  unmarried  woman.  ~No 
question  seems  to  have  been  made  on  this  point  in  the  court 
below.  No  instruction  was  asked  on  that  point,  and  it  was 
no  doubt  understood,  by  all  parties,  that  the  prosecuting  wit- 
ness was  unmarried. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Hiram  W.  Beckwith 


Joseph  G.  English. 

Board  of  supervisors — of  their  power  to  reconsider  the  levy  of  a  tax. 
A  board  of  supervisors  having  passed  a  resolution,  levying  a  tax  for  the 
building  of  a  bridge,  on  the  following  day  reconsidered  that  resolution  and 
laid  it  upon  the  table,  before  it  had  become  a  record  of  the  board,  and  before 
any  rights  had  accrued  under  it,  or  duties  imposed  by  it :  Held,  the  board  had 
the  power  so  to  reconsider  their  action,  and  their  clerk  had  no  right  to 
extend  such  tax  upon  the  collector's  books. 

Appeal  from  the  Circuit  Court  of  Vermilion  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  English,  against 
Beckwith,  as  county  treasurer  of  Vermilion  county,  to  recover 
money  alleged  to  have  been  paid  under  duress.  The  money 
so  sought  to  be  recovered  had  been  collected  from  the  plain- 
tiff by  the  collector,  under  a  levy  of  a  tax  alleged  to  have 
been  made  by  the  board  of  supervisors.  The  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Mr.  O.  C.  Davis,  for  the  appellant. 

Mr.  K.  W.  Hanford,  for  the  appellee. 

•     Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  in  the  Vermilion  Circuit 
Court,  by  Joseph  G.  English,  against  Hiram  "W".  Beckwith,  to 
recover  back  money  paid  to  him  under  duress,  and  a  recovery 
by  the  plaintiff. 

To  reverse  the  judgment  the  defendant  appeals  to  this  court. 
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Many  of  the  questions  arising  in  this  case,  were  discussed 
and  settled  in  The  People  ex  rel.  Stine  v.  The  Supervisors 
of  Vermilion  County ',  47  111.  256. 

It  was  there  held,  for  reasons  given,  that  the  board  of 
supervisors  could  not  be  compelled  to  levy  a  tax  to  build  the 
bridge  in  question. 

It  appears,  that  at  one  of  their  sessions,  the  board  had  agreed 
to  levy  the  tax,  and  on  the  next  day  it  was  reconsidered,  and  the 
resolution  to  that  end  laid  on  the  table  before  it  was  entered 
of  record. 

The  clerk  of  the  board,  disregarding  this  action  of  the  board, 
extended  this  tax  upon  the  collector's  book,  of  the  township 
of  Danville. 

The  property  of  the  plaintiff  was  levied  on  by  the  collector, 
or  threatened  to  be,  when  he  paid  the  amount  to  the  collector 
under  protest.  The  collector  paid  it  to  the  treasurer,  appellant 
here,  who  now  holds  the  money,  and  this  suit  was  brought 
to  recover  it  back. 

The  only  important  question  raised  is,  as  to  the  power  of 
the  board  of  supervisors  to  reconsider  the  resolution  to  levy 
the  tax  for  this  bridge.  The  resolution  was  reconsidered  and 
tabled  before  it  had  become  a  record  of  the  board,  and  before 
any  rights  had  accrued  under  it,  or  duties  imposed  by  it. 

The  clerk  had  no  right,  of  his  own  mere  motion,  to  extend 
the  tax  upon  the  collector's  book,  and  thus  coerce  the  property 
owners  to  pay  a  tax  for  which  they  were  not  legally  liable. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Syllabus. 

The  People  of  the  State  of  Illinois  ex  rel. 

Jackson  B.  Young, 

v. 

The  Trustees  of  the  Town  of  Fairbury. 


1.  Of  annual  elections — in  towns  incorporated  under  the  general  law. 
Under  the  general  law  for  the  incorporation  of  towns,  it  is  made  the  duty 
of  the  president  and  board  of  trustees  to  give  at  least  ten  days  notice,  before 
the  expiration  of  their  term  of  office,  of  the  time  and  place  for  the  election 
of  their  successors  in  office,  and  if  they  shall  neglect  to  give  such  notice 
before  the  expiration  of  their  term  of  office,  they  may  lawfully  do  so  at  a 
subsequent  time,  as  they  exercise  the  functions  of  their  office  until  their 
successors  are  elected. 

2.  Same — of  the  general  rule  in  that  regard.  Where  the  members  of  a 
corporation  are  directed  to  be  annually  elected,  the  words  are  only  directory, 
and  do  not  take  away  the  power  incident  to  the  corporation  to  elect  after- 
wards, when  the  annual  day  has,  by  some  means,  free  from  design  or  fraud, 
been  passed  by. 

3.  Same — of  the  power  of  calling  an  election  for  trustees  of  a  town,  incor- 
porated under  the  general  law.  Under  the  general  law  for  the  incorporation 
of  towns,  the  people  elect  the  trustees  of  the  town,  as  such,  and  the  trustees 
themselves  elect  one  of  their  number  as  president,  yet  in  giving  notice  for 
such  election  it  is  proper  that  the  purpose  designated  should  be,  to  elect  a 
board  of  "  president  and  trustees,"  according  to  the  express  language  of  the 
8th  section  of  that  law. 

4.  Mandamus — when  awarded.  Where  the  president  and  board  of  trus- 
tees of  a  town  incorporated  under  the  general  law,  have  neglected  to  give 
the  requisite  notice  for  holding  the  annual  election  for  the  new  board, 
within  the  year  for  which  they  were  elected,  as  prescribed  by  law,  and 
refuse  afterwards  to  give  notice  and  call  a  meeting  of  the  qualified  voters 
of  such  town,  for  the  election  of  their  successors  in  office,  a  mandamus  will 
be  awarded,  compelling  them  to  do  so. 


This  was  a  petition  for  a  mandamus. 

The  facts  are  presented  in  the  opinion  of  the  court. 
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Mr.  Jackson  B.  Young,  pro  se. 

Messrs.  Johnson  &  Hopkins,  for  the  respondents. 

Per  Curiam  :  This  is  an  application  to  this  court,  in  the 
name  of  The  People,  on  the  relation  of  Jackson  B.  Young, 
for  a  writ  of  mandamus,  to  compel  the  President  and  Trustees 
of  the  town  of  Fairbury,  in  Livingston  county,  to  give  notice 
to  the  qualified  voters  to  meet  at  some  proper  place  and  elect 
a  new  board  of  president  and  trustees  for  such  town. 

It  appears  that  the  town  of  Fairbury  became  incorporated 
under  the  general  law  of  this  State,  on  the  15th  day  of  August, 
1864,  and  on  that  day  the  qualified  voters  of  the  town  elected 
a  board  of  trustees,  who  chose  out  of  their  own  body  a  presi- 
dent; and  that  annually  thereafter  a  new  board  of  president 
and  trustees  were  duly  elected  and  qualified,  until  the  year 
1869,  when  no  election  was  held,  and  the  old  board,  elected 
on  the  15th  of  August,  1868,  continue  to  hold  and  exercise 
the  functions  of  their  office.  This  board  having  omitted  to  give 
notice  within  the  year  for  which  they  had  been  elected,  as  was 
their  duty,  or  afterwards,  to  the  qualified  voters  of  the  town, 
to  meet  and  elect  a  new  board,  the  citizens  of  the  town,  in  a 
mass  meeting  held  on  the  16th  of  August,  1869,  took  the 
subject  under  consideration  and  adopted  the  following  resolu- 
tion: 

"  That  believing,  as  we  do,  that  an  election  for  trustees  of 
the  town  of  Fairbury  may  be  lawfully  held  at  any  time,  after 
the  usual  notice  has  been  given,  we  demand  of  the  said  board 
of  trustees  that  they  proceed  to  give  due  notice  and  hold  the 
annual  village  election." 

It  is  alleged  in  the  alternative  writ,  that  a  committee,  consist- 
ing of  the  relator  and  two  other  citizens,  appointed  by  the  mass 
meeting,  presented  this  resolution  to  the  trustees,  at  a  regular 
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business  meeting  of  the  board,  when  all  the  trustees  were  present 
and  heard  the  resolution  read.  This  was  a  sufficient  demand 
upon  the  trustees  to  give  the  necessary  notice  for  an  election, 
and  the  action  of  the  committee  of  citizens,  in  that  regard,  is 
not  denied  in  the  return. 

The  reason  assigned  by  the  trustees  for  omitting  to  give  a 
proper  notice  for  an  election  before  the  expiration  of  their 
time,  as  is  made  their  duty  in  the  law  under  which  the  town 
became  incorporated,  is,  that  at  the  time  of  their  election  there 
was  an  ordinance  of  said  town,  and  which  is  still  in  force, 
passed  by  some  of  their  predecessors  in  office,  fixing  the  time 
for  holding  the  annual  elections  for  trustees  on  the  15th  day 
of  August  in  each  year ;  that  shortly  before  it  became  time  to 
give  the  notice  for  the  annual  election  of  1869,  they  first  dis- 
covered that  the  15th  day  of  August  of  that  year  would  fall 
on  a  Sunday,  and  that  being  at  a  loss  as  to  what  their  duty  was 
in  such  case,  they  took  advice  as  to  holding  the  election  on 
that  day,  and  were  advised  that  an  election  held  on  Sunday 
would  be  illegal  and  void.  They  further  say,  that  during  their 
investigation  it  became  too  late  to  give  the  required  ten  days 
notice  of  an  election  to  be  held  on  any  day  within  their  year 
in  office,  and  being  of  opinion  that  they  had  no  lawful  right 
to  call  an  election  to  be  subsequently  holden,  they  called 
none. 

The  law  which  prescribes  the  duty  of  the  trustees  on  this 
subject,  provides  that  the  president  and  trustees  shall  continue 
in  office  for  one  year,  and  until  their  successors  shall  be  elected 
and  qualified ;  "  and  it  shall  be  their  duty,  before  their  time 
expires,  to  give  at  least  ten  days  public  notice  to  the  qualified 
voters,"  "  to  meet  at  such  place  as  they  may  name,  in  such 
town,  and  elect  a  new  board  of  president  and  trustees  for  such 
town."     Gross'  Stat.  2d  ed.  p.  98,  sec.  8. 

"We  can  not  concur  in  the  construction  sought  to  be  given 
to  this  language  of  the  statute,  by  the  counsel  for  the  respon- 
dents, that  the  president  and  trustees  have  no  power,  after  the 
expiration  of  the  year  for  which  they  were  elected,  to  give 
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notice  to  the  voters  of  the  town  to  meet  and  elect  a  new  board. 
The  old  board  are  still  in  office,  and  may  exercise  all  the  pow- 
ers and  should  perform  all  the  duties  properly  belonging  to 
them  in  their  official  capacity ;  and  one  of  those  powers  and 
duties  is,  to  give  notice  for  the  election  of  their  successors. 
This  notice  need  not,  necessarily,  be  given  within  the  year  for 
which  they  were  elected  ;  "  the  sounder  and  better  doctrine" 
is,  as  laid  down  by  Chancellor  Kent,  "  that  where  the '  mem- 
bers of  a  corporation  are  directed  to  be  annually  elected,  the 
words  are  only  directory,  and  do  not  take  away  the  power 
incident  to  the  corporation  to  elect  afterwards,  when  the  annual 
day  has,  by  some  means,  free  from  design  or  fraud,  been 
passed  by."  2  Kent's  Com.  295.  This  doctrine  was  recog- 
nized and  applied  by  this  court  in  the  case  of  Coles  County  v. 
Allison,  23  111.  437. 

The  law  requires  annual  elections,  and  when  it  was  discov- 
ered the  day  fixed  by  ordinance  fell  on  Sunday,  the  board 
should  have  fixed  a  new  day,  and  given  the  proper  notice 
"  before  their  time  expired  ;"  but  the  annual  day  having,  "  by 
some  means,  free  from  design  or  fraud,  been  passed  by,"  it 
was  clearly  within  their  power  afterwards  to  call  the  election ; 
and  having  the  power,  it  was  as  much  their  duty  to  do  so  after 
as  before  the  expiration  of  the  year,  and  a  duty  which  they 
may  be  compelled  to  perform.  Any  other  construction  of  the 
law  would  enable  these  officers  to  keep  themselves  perpetually 
in  power. 

There  is  no  force  in  the  objection  that  the  relator  asks  that 
an  election  be  called  for  an  unlawful  purpose,  to- wit :  to  elect 
"  a  new  board  of  president  and  trustees."  That  is  the  precise 
language  of  the  statute,  which  provides,  in  the  8th  section,  that 
the  board  shall  give  notice*  to  the  voters  of  the  town  to  meet 
"  and  elect  a  new  board  of  president  and  trustees  for  such 
town."  The  electors  of  course  will  not  designate  which  of 
the  trustees  shall  be  the  president  of  the  board,  but  will  vote 
for  all  as  trustees,  and  when  elected  they  will  determine  who 
of  their  number  shall  be  the  president. 
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A  peremptory  writ  of  mandamus  will  issue,  requiring  the 
respondents  to  call  the  election  after  notice  as  required  by 
law. 

Mandamus  awarded. 


Selah  Gridley 

v. 

Samuel  Bingham. 


1.  Evidence — of  tlw  admissions  of  a  vendor  after  the  sale.  The  state- 
ments of  a  vendor  of  land  made  after  the  sale,  are  not  admissible  for  the 
purpose  of  showing  the  transaction  was  fraudulent,  or  to  prove  any  other 
fact  affecting  the  title  of  the  vendee. 

2.  Improper  evidence — should  not  be  admitted  even  with  an  explanation. 
Where  a  party  offers  matter  in  evidence  which  is  not  properly  admissible, 
the  opposite  party  has  the  right  to  have  it  entirely  excluded  from  the  jury ; 
and  its  admission,  even  with  an  explanation  from  the  court  to  the  jury  as  to 
its  legal  bearing,  is  erroneous. 

3.  So,  in  an  action  of  ejectment,  where  the  plaintiff  sought  to  prove 
statements  made  by  the  vendor  of  the  defendant,  after  the  sale  to  him,  rela- 
tive to  facts  affecting  the  title  of  the  defendant,  the  statements  were  admitted 
against  the  objection  of  the  defendant,  with  an  explanation  by  the  court, 
that  such  statements  were  not  evidence  against  the  defendant,  but  were  evi- 
dence against  his  vendor:  it  was  held,  their  admission  was  erroneous, 
notwithstanding  the  explanation  of  the  court,  as  they  would  be  likely  to 
mislead  the  jury. 

4.  Fraud — loth  parties  must  participate.  To  avoid  a  sale  upon  the  ground 
that  it  was  fraudulent,  as  to  creditors,  it  must  appear  that  both  the  vendor 
and  vendee  were  parties  to  the  fraud. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 
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The  opinion  states  the  case. 

Mr.  John  C.  Champlin,  for  the  appellant. 

Mr.  Charles  Wheaton  and  Mr.  Geo.  C.  Campbell,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellee  to 
recover  two  lots  in  the  village  of  Newark,  in  Kendall  county, 
from  appellant.  It  appears  that  both  parties  claim  title  derived 
from  Aaron  Petty,  as:  the  common  source.  Appellee  derives 
title  by  a  sheriff's  deed,  founded  upon  several  judgments  before 
justices  of  the  peace  against  Petty,  upon  transcripts  taken 
and  tiled  in  the  circuit  court,  upon  which  executions  were 
issued,  and  under  which  a  levy  and  sale  were  made.  The 
judgments  amounted,  in  the  aggregate,  to  forty -two  dollars, 
and  the  transcripts  were  tiled  in  the  clerk's  office  on  the  12th 
day  of  June,  1860,  and  at  the  sale  appellee  became  the  pur- 
chaser, and  the  lots  not  having  been  redeemed,  he  received  a 
sheriff's  deed. 

It  also  appears  that  appellant  purchased  the  property  in  con- 
troversy of  Petty,  on  the  fifth  day  of  May,  1860,  and  received 
a  deed  of  conveyance  therefor,  which  was  recorded  in  the 
proper  office  on  the  15th  of  the  following  June. 

The  defense  relied  upon  was,  that  appellant's  deed  was 
prior  in  date  to  the  filing  of  the  transcripts,  and  that  appellee 
had  notice  of  its  execution  before  the  transcripts  were  filed  in 
the  clerk's  office,  and  that  appellee  therefore  acquired  no  valid 
or  binding  title  by  his  purchase  under  the  executions  ;  and 
to  prove  notice,  appellant  called  the  deputy  sheriff  and  asked 
him  what  was  said  by  Petty  in  reference  to  paying  the  execu- 
tions, and  as  to  the  situation  of  his  property.  Appellee 
objected  to  the  witness  answering  the  question,  but  his  objection 
was  overruled  and  the  evidence  admitted  and  exception  was 
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taken  to  the  decision  of  the  court.  The  court,  in  overruling 
the  objection,  stated,  that  while  the  admissions  of  Petty  were 
not  evidence  against  his  grantee,  they  were  against  him.  The 
witness  stated  that  Petty  declared  he  had  no  property,  or  he 
had  put  it  where  it  could  not  be  reached  by  the  sheriff,  or 
words  to  that  effect. 

In  the  case  of  Miner  v.  Phillips,  42  111.  123,  this  court  held, 
that  the  declarations  of  a  vendor  in  reference  to  the  title  to 
the  property  sold,  made  after  the  sale,  are  not  evidence  against 
his  vendee;  that  there  is  in  such  a  case  no  privity,  either 
between  the  parties,  or  as  to  the  title ;  that  such  declarations 
are  no  more  binding  on  the  vendee,  than  those  made  by  any 
stranger  to  the  transaction.  And  this  has  been  repeatedly  held 
by  this  court  in  reference  both  to  real  and  personal  property. 
Williams  v.  Judy,  3  Gilm.  282;  Dazy  v.  Mills,  5  Gilm.  67; 
Wlieder  v.  McCorristen,  24  111,  40  ;  Myers  v.  Kinzie,  26  111.  36  ; 
Simphins  v.  Rogers,  15  111.  397 ;  Rust  v.  Mansfield,  25  111. 
338.  Other  cases  announcing  the  same  rule  might  be  referred 
to,  but  it  is  deemed  unnecessary. 

This,  then,  being  the  rule,  it  was  error  to  admit  the  declara- 
tions of  Petty,  made  after  he  had  conveyed  the  property,  for 
the  purpose  of  impeaching  the  title,  unless  appellant  was 
properly  connected  with  them.  He  was  not  present,  and  did 
not  assent  to  their  truth.  If  appellee  had  notice  of  the  sale  to 
appellant  before  he  filed  his  transcripts,  then  he  could  only 
avoid  the  effect  of  that  conveyance  by  showing  that  it  was 
fraudulent  as  to  creditors.  If  he  had  paid  a  sufficient  consid- 
eration to  support  the  deed  and  acted  in  good  faith  in  the 
purchase,  and  did  not  design  to  aid  Petty  in  defrauding  his 
creditors,  then  the  deed  was  binding,  however  fraudulent 
Petty's  intentions  may  have  been.  In  such  cases,  both  vendor 
and  vendee  must  be  shown  to  have  intended  to  commit  the 
fraud,  before  the  deed  can  be  avoided.  The  declarations  of 
the  vendor  after  the  sale  has  been  made,  are  not  admissi- 
ble to  prove  that  the  vendee  participated  in  the  fraud. 
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It  was  improper  to  admit  the  declarations  of  Petty  in  the 
case  for  any  purpose.  He  was  not  a  party  to  the  suit,  and  we 
have  seen  that  they  were  not  admissible  against  appellant. 
Why  then  admit  them  %  They  did  not  tend  to  prove  any 
issue  in  the  case.  They  not  only  encumbered  the  record,  but 
they  must  have  had  a  strong  tendency  to  mislead  the  jury. 
They  were  calculated  to  create  a  prejudice  against  appellant's 
claim.  And  it  is  not  an  answer  to  say  that  the  court  informed 
the  jury  that  they  were  not  evidence  against  appellant,  but 
were  against  Petty.  The  jury  would  naturally  reason,  that 
although  Petty  was  not  a  party  to  the  record,  still  the  court 
has  admitted  it  as  evidence  for  our  consideration ;  and  we 
know  from  observation,  that  it  is  exceedingly  difficult  for  all 
men  to  prevent  such  declarations  from  having  some  effect ; 
with  some  a  greater  and  with  others  a  less  effect.  A  party 
has  the  right  to  insist  that  declarations  or  matter  calculated  to 
prejudice  his  case,  when  they  are  not  evidence,  be  excluded 
entirely  from  the  jury.  Each  party  has  the  right  to  a  fair 
trial,  but  we  can  not  say  that  such  is  the  case  when  such 
declarations  are  admitted  deliberately  against  the  objection  of 
the  party.  "We  cannot  know  the  extent  of  influence  the 
admission  may  have  had  upon  the  jury,  and  we  must  hold 
that  it  was  error  to  admit  them  even  with  explanation  of  the 
court. 

The  sixth  of  appellee's  instructions  seems  to  authorize  the 
jury  to  consider  this  evidence.  It  informs  them  that  they 
may  consider  all  the  circumstances  under  which  the  deed 
was  executed,  and  also  the  acts  of  the  parties  thereto,  prior 
and  subsequent  to  the  execution  of  the  deed,  so  far  as  the 
proof  shows  the  same.  The  jury  very  probably  understood 
subsequent  acts  of  the  parties  as  referring  to  the  admissions 
of  Petty,  while  his  subsequent  acts  were  not  proper  to  impeach 
the  deed. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


1869.]        T.,  P.  &  W.  R.  R.  Co.  v.  Kickler  et  al.  157 

Syllabus.     Statement  of  the  case. 

Toledo,  Peoria  &  Warsaw  Railway  Company 

v. 

Hermann  Kickler  et  al. 


Evidence — of  sufficiency  of  evidence.  In  an  action  on  the  case  to  recover 
the  value  of  thirty  barrels  of  whiskey — 1,264  gallons — one  of  the  plaintiffs 
testified,  "  that  they  shipped,  on  the  28th  of  December,  1866,  over  the  Peo- 
ria, Pekin  &  Jacksonville  Railroad,  to  St.  Louis,  by  way  of  Peoria,  and 
consigned  to  H.  D.  Meyer  &  Co.,  St.  Louis,  thirty  barrels — 1,264  gallons — 
whiskey,  then  worth  $2.25,  and  twenty  barrels  pork,  worth  $20  per  barrel :" 
Held,  that  a  fair  construction  of  the  evidence  would  apply  this  value  to  the 
market  value  per  gallon  at  St.  Louis,  the  place  of  its  destination. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  brought  by 
Kickler  and  Behrens  against  the  Toledo,  Peoria  &  Warsaw 
Railway  Company,  to  recover  the  value  of  thirty  barrels — 
1,264  gallons — of  whiskey,  and  twenty  barrels  of  pork,  alleged 
to  have  been  shipped  from  Pekin  and  consigned  to  St.  Louis, 
the  property  having  been  destroyed  while  in  transitu,  by  fire, 
from  the  negligence,  as  is  alleged,  of  the  defendants.  The 
only  proof  in  regard  to  the  value  of  the  property,  is  the  testi- 
mony of  one  of  the  plaintiffs,  Hermann  Kickler,  which  was 
as  follows  : 

"I  am  one  of  the  plaintiffs  in  this  case.  We  shipped,  on 
the  28th  day  of  December,  1866,  over  the  Peoria,  Pekin  & 
Jacksonville  Railroad,  to  St.  Louis,  by  way  of  Peoria,  and 
consigned  to  H.  D.  Meyer  &  Co.,  St.  Louis,  thirty  barrels — 
1,264  gallons — whiskey,  then  worth  $2.25,  and  twenty  barrels 
pork  worth  $20  per  barrel." 
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The  trial  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiffs  for  $3,244.  The  defendants  thereupon 
took  this  appeal,  and  insist  that  from  the  evidence  it  is  impos- 
sible to  tell  whether  the  whiskey  was  worth  $2.25  a  barrel  or 
a  gallon,  or  whether  the  whole  amount  was  worth  $2.25  ;  and 
further,  that  there  was  no  evidence  to  show  the  value  of  the 
goods,  at  the  place  of  destination. 

Messrs.  Ingersoll  &  McCune,  for  the  appellants. 

Messrs.  Prettyman  &  "Ware,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

"We  can  hardly  appreciate  the  objection  taken  to  the  ver- 
dict and  judgment  in  this  case.  Manufacturers  and  dealers 
in  whiskey,  as  the  plaintiffs  were,  are  presumed  to  know,  and 
do  know,  the  value  of  the  article  in  which  they  deal,  in  every 
market  to  which  they  send  it.  This  whiskey  was  shipped  to 
St.  Louis;  there  were  1,264  gallons,  confined  in  thirty  barrels, 
and  the  witness  stated  it  was  then  worth  $2.25.  The  jury  had 
a  right  to  understand  that  this  value  applied  to  the  gallon  and 
not  to  the  barrel,  and  so  would  any  person  understand  it  when 
talking  of  its  market  value.  A  fair  construction  of  the  evi- 
dence would  apply  this  value  to  the  market  at  St.  Louis,  to 
which  place  it  was  destined. 

The  evidence  sustains  the  verdict,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
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Jane  Holloway  et  al. 

v. 
James  Galloway  et  al. 

1.  Witnesses — competency  of  persons  parties  to  the  suit — construction  of 
act  of  1867.  In  a  suit  to  set  aside  the  probate  of  a  will,  on  the  ground  of 
mental  incapacity  of  the  testator  at  the  time  of  making  it,  two  persons  were 
offered  as  witnesses  who  were  defendants  in  the  suit  and  devisees  under  the 
will.  It  was  objected,  on  the  part  of  the  plaintiffs,  that  these  persons  could 
not  be  sworn  as  witnesses,  being  incompetent  as  such  under  the  second  section 
of  the  act  of  1867,  which  objection  was  overruled,  and  the  parties  allowed 
to  testify.  Held,  that  in  this,  the  court  committed  no  error ;  that  under 
this  act,  these  parties  were  competent  witnesses  as  to  facts  occurring  after 
the  death  of  the  testator ;  that  it  was  proper  to  allow  them  to  be  sworn,  and 
that  plaintiff  should  then  have  objected  to  questions  relating  to  matters  not 
occurring  since  the  testator's  death. 

2.  Wills — by  parties  seeking  to  establish — what  must  be  proved.  A  party 
seeking  to  establish  a  will,  must  prove  the  testator  was  of  disposing  mind 
and  memory  at  the  time  he  made  it,  and  this  cannot  be  shown  merely  by 
proof  that  he  was  so  at  some  anterior  period. 

3.  Same — validity  of  once  established  by  subscribing  witnesses— burden  of 
proof  And  in  such  case,  the  defendants  having  put  in  evidence  the  testi- 
mony of  the  subscribing  witnesses  to  the  will,  given  when  it  was  admitted 
to  probate,  it  then  devolved  upon  the  plaintiff  to  show  the  incompetency 
of  the  testator,  by  proof  sufficient  to  overcome  the  prima  facie  case  made 
through  the  testimony  of  the  subscribing  witnesses. 

4.  Same — not  material  that  attesting  witnesses  should  be  present  when  the  will 
is  signed  by  testator.  It  is  no  objection,  that  the  attesting  witnesses  to  a  will 
were  not  present  when  it  was  signed  by  the  testator;  provided,  he  acknowl- 
edged it  as  his  will  and  requested  them  to  sign  as  witnesses. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county ; 
the  Hon.  Edwin  S.  Leland,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  Bushnell  &  Avery,  for  the  plaintiffs  in  error. 
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Mr.  B.  C.  Cook,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  bill  filed  by  certain  of  the  heirs  of  James  Gallo- 
way, to  set  aside  the  probate  of  his  will,  on  the  ground  of  his 
mental  incapacity  at  the  time  of  making  it.  The  cause  came 
to  a  hearing  upon  the  pleadings  and  proofs,  and  a  decree  was 
pronounced  dismissing  the  bill.  The  complainants  sued  out 
a  writ  of  error. 

The  first  and  second  points  presented  by  the  complainants 
in  their  brief,  do  not  arise  upon  the  record. 

The  third  point  relates  to  the  ruling  of  the  court  in  admit- 
ting, as  witnesses,  James  and  Archibald  Galloway,  who  were 
defendants  in  the  suit  and  devisees  in  the  will.  It  is  insisted 
that  these  witnesses  fall  within  the  provisions  of  the  second 
section  of  the  act  of  1867,  passed  for  the  purpose  of  making 
parties  competent  witnesses,  and  which  section  reads  as  fol- 
lows : 

"  ]STo  party  to  any  civil  action,  suit  or  proceeding,  or  any 
person  directly  interested  in  the  event  thereof,  shall  be  allowed 
to  testify  therein  of  his  own  motion,  or  in  his  own  behalf,  by 
virtue  of  the  foregoing  section,  when  any  adverse  party  sues 
or  defends  as  the  trustee  or  conservator  of  any  idiot,  lunatic 
or  distracted  person,  or  as  the  executor,  administrator,  heir, 
legatee  or  devisee  of  any  deceased  person,  or  as  guardian  or 
trustee  of  any  such  heir,  legatee  or  devisee,  unless  when  called 
on  as  a  witness  by  such  adverse  party  so  suing  or  defending, 
and  also  except  in  the  following  cases,  namely :" 

Then  follow  certain  exceptions,  the  first  of  which  is,  that 
"  in  any  such  action  or  proceeding,  a  party  or  interested  per- 
son may  testify  to  facts  occurring  after  the  death  of  such 
deceased  person."  Under  this  exception,  these  parties  were 
competent  witnesses  as  to  facts  occurring  after  the  death  of 
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James  Galloway,  the  testator.  The  circuit  court  therefore  did 
not  err  in  overruling  the  general  objection  which  was  made 
to  the  competency  of  these  witnesses,  when  placed  upon  the 
stand.  Although  the  court  might  think  it  probable,  from  the 
nature  of  the  issue,  that  the  testimony  would  relate  to  matters 
occurring  before  the  decease  of  the  testator,  yet  this  would  not 
necessarily  be  the  case.  They  might  be  called  for  the  pur- 
pose of  proving  admissions  by  the  complainants  as  to  material 
matters,  which  had  been  the  subject  of  testimony  on  the  part 
of  complainants.  It  was  proper  to  allow  the  witnesses  to  be 
sworn,  and  the  complainants  should  then  have  objected  to 
questions  relating  to  matters  not  occurring  since  the  testator's 
death.     ~No  such  objections  were  made. 

It  is  also  urged  that  the  court  erred  in  giving  the  following 
instruction  for  the  defendants  : 

"  9.  The  jury  are  further  instructed,  that  if  they  believe, 
from  the  evidence,  that  up  to  the  year  1845,  James  Galloway 
was  a  man  of  sound  mind  and  memory,  the  presumption  of 
law  is,  that  such  sound  mind  and  memory  continued  up  to 
the  time  of  making  of  the  will  in  question,  unless  it  is  shown 
by  the  evidence  in  the  case  that  his  mind  and  memory  had 
become  impaired  prior  to  or  by  that  time." 

It  is  true,  as  urged  by  counsel  for  plaintiffs  in  error,  that 
persons  seeking  to  establish  a  will,  must  prove  the  testator  was 
of  disposing  mind  and  memory  at  the  time  he  made  it,  and 
this  can  not  be  shown  merely  by  proof  that  he  was  so  at  some 
anterior  period.  But,  nevertheless,  this  instruction  can  have 
worked  the  plaintiffs  in  error  no  prejudice.  The  defendants 
had  put  in  evidence,  as  the  statute  authorizes,  the  testimony 
of  the  subscribing  witnesses  given  when  the  will  was  admitted 
to  probate,  and  this  was  prima  facie  evidence  of  its  validity. 
This  testimony  raised  a  presumption  of  the  competency  of  the 
testator,  which  would  be  valid  until  disproved  by  counter  tes- 
timony. It  placed  upon  the  plaintiffs  in  error  the  burden  of 
11 — 5  1st  III. 
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showing  the  incompetency  of  the  testator,  by  proof  sufficient 
to  overcome  the  prima  facie  case  made  for  him,  and  this  is  all 
that  was  required  by  the  foregoing  instruction,  as  a  result  of 
competency  proven  to  have  existed  in  1845.  The  instruction 
then  really  left  the  parties  in  the  same  position  before  the  jury 
they  would  have  occupied  if  it  had  not  been  given.  It  merely 
shifted  upon  the  complainants  the  burden  of  proof  in  case 
sanity  had  once  been  established,  and  that  burden  was  already 
upon  their  shoulders,  through  the  testimony  of  the  subscribing 
witnesses. 

The  second  instruction  asked  for  the  plaintiffs  in  error,  was 
properly  refused.  It  was  immaterial  whether  the  attesting 
witnesses  were  present  when  the  testator  signed  the  will,  if  he 
acknowledged  it  as  his  will  and  requested  them  to  sign  as 
witnesses. 

The  seventh  instruction  for  complainants  was  also  properly 
refused,  as  too  abstract,  and  tending  to  mislead  the  jury. 

Counsel  do  not  discuss  the  evidence.  We  have  examined 
it,  however,  and  think  the  verdict  properly  found. 

Decree  affirmed. 


Emma  L.  Thomas 

v. 
Lewis  R.  Thomas. 


1.  Divorce — desertion — how  long.  The  statute  requires  that  desertion 
shall  continue,  without  cause,  for  the  space  of  two  years,  before  a  divorce 
can  be  obtained  in  this  State  for  that  cause,  and  courts  have  no  power 
to  prescribe  a  shorter  period. 

2.  Same — allowance  of — not  a  matter  of  discretion.  The  statute  does  not 
confer  upon  the  courts  an  unlimited  discretion  to  grant  divorces  whenever 
they  may  deem  it  expedient  or  advisable.    Their  power  to  act  is  derived 
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solely  from  the  statute,  and  they  must  conform  strictly  to  its  require- 
ments. 

3.  Same — adultery — what  not  considered  sufficient  proof  of— to  authorize  a 
decree  of  divorce.  In  a  suit  for  a  divorce  on  the  ground  of  adultery,  the  evi- 
dence simply  showed,  that  the  defendant  frequently  left  her  home  in  the 
absence  of  her  husband,  who  was  a  trader,  and  would  be  absent  several  days 
at  a  time,  and  that  her  reputation  for  chastity  was  bad :  Held,  that  this 
proof  failed  to  establish  the  charge. 

4.  Same — what  proof  must  he.  In  that,  as  in  all  other  charges,  it  must 
be  proved  by  direct  or  circumstantial  evidence,  and  not  on  mere  suspicion; 
or  even  on  bad  reputation. 

5.  Larceny — what  will  not  be  lield  to  be — husband  or  wife  converting  tlie 
property  of  the  other.  The  act  of  1861,  known  as  the  "  Married  Woman's 
law,"  has  not  so  far  destroyed  the  relation  of  husband  and  wife  as  to  render 
either  guilty  of  larceny  by  converting  the  property  of  the  other. 

6.  Divorce — larceny — where  tJiere  lias  been  no  conviction.  It  is  no  ground 
for  a  divorce,  within  the  statute,  that  a  party  has  committed  a  larceny,  where 
no  conviction  has  been  had. 

7.  The  statute  declares,  that,  to  be  a  cause  of  divorce,  the  party  must  be 
convicted  of  felony,  or  other  infamous  crime. 

8.  And  a  court  has  no  authority  to  convict  a  defendant,  ex  parte  upon  a 
default,  of  a  felony  or  infamous  crime,  and  then  make  such  conviction  the 
basis  of  a  decree  of  divorce. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  R.  Starr,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  C.  Cook,  for  the  plaintiff  in  error. 

Mr.  ET.  J.  Pillsbtjry,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  a  divorce,  filed  by  defendant  in  error,  in 
the  Livingston  Circuit  Court,  against  plaintiff  in  error.  The 
bill  alleges  a  willful  and  malicious  desertion  for  the  space  of 
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seven  days ;  frequent  acts  of  adultery  with  one  Albert  Beck- 
with,  and  previous  to  such  desertion  she  had  been  guilty  of 
the  infamous  crime  of  larceny.  Summons  was  issued  on  the 
4th  day  of  March,  1865,  and  returned  on  the  18th  of  the  same 
month,  not  served.  At  the  next  November  term  a  decree 
jpro  confesso  was  rendered  on  a  previous  notice  by  publication, 
and  the  case  was  referred  to  the  master  to  hear  and  report  the 
evidence. 

The  evidence  reported  by  the  master  shows  but  four  days' 
desertion  before  the  bill  was  filed.  The  statute  (Gross'  Comp. 
p.  230,  sec.  1)  declares  that  the  desertion  shall  continue  without 
cause  for  two  years.  The  statute  has  required  that  the  ground 
must  be  shown  to  have  existed  for  the  full  period  of  time 
before  a  court  can  grant  a  divorce  for  such  a  cause.  Courts  have 
no  power  to  prescribe  a  shorter  time,  or  require  less  than  the 
statute  has  prescribed.  The  courts  derive  their  power  to  act 
alone  from  the  statute,  and  must  act  within  its  provisions  and 
requirements.  It  is  not  a  matter  of  discretion  in  the  chancel- 
lor whether  he  will  allow  the  divorce,  but  he  must  act  upon 
and  within  the  power  conferred  by  the  statute.  This,  then, 
had  no  semblance  of  a  ground  for  rendering  the  decree. 

An  examination  of  the  evidence  preserved  in  the  record 
entirely  fails  to  establish  adultery.  The  only  evidence  was 
that  of  Henry  W.  Thomas,  who  testified  that  she  left  her 
home  frequently  in  the  absence  of  her  husband,  who  was  a 
trader,  and  would  be  absent  several  days  at  a  time,  and  that 
her  reputation  for  chastity  was  bad.  This  is  the  substance  of 
all  the  evidence  on  the  charge  of  adultery,  and  wholly  fails  to 
prove  it.  In  that,  as  in  all  other  charges,  it  must  be  proved 
by  direct  or  circumstantial  evidence,  and  not  on  mere  suspi- 
cion, or  even  on  bad  reputation.  We  discover  no  single  fact 
proved  from  which  the  charge  can  be  inferred.  On  this  charge 
in  the  bill,  the  evidence  is  clearly  insufficient. 

And  on  the  charge  of  larceny  the  evidence  equally  fails. 
It  is  proved  that  she  took  a  watch  and  disposed  of  it  so  that 
it  could  not  be  found.     Whose  watch  %     Was  it  her  watch,  or 
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did  it  belong  to  some  one  else  %  If  it  was  her  own,  under  the 
law  of  1861,  called  the  ''Married  Woman's  law,"  she  had  a 
right  to  dispose  of  it  without  the  consent,  or  even  the  knowl- 
edge, of  the  husband.  The  law  gives  her  that  right,  and  if 
she  exercises  it,  however  injudiciously,  there  is  no  ground  of 
legal  complaint  on  the  part  of  the  husband.  Again,  if  it 
belonged  to  the  husband,  it  could  not,  even  under  that  law,  be 
held  larceny.  That  act  has  not  so  far  destroyed  the  relation 
of  husband  and  wife  as  to  render  either  guilty  of  larceny  by 
converting  the  property  of  the  other.  Whatever  is  the  civil 
liability,  if  any,  it  is  not  larceny.  And  the  evidence  fails  to 
show  that  the  watch  belonged  to  some  other  person. 

But  even  if  it  did,  we  are  not  prepared  to  hold  that  the 
commission  of  a  larceny,  without  conviction,  is  a  ground 
for  a  divorce.  The  statute  has  declared,  that,  to  be  cause 
of  a  divorce,  the  party  must  be  convicted  of  felony,  or  other 
infamous  crime.  In  this  case  there  had  been  no  conviction 
of  larceny.  It  surely  never  entered  into  the  mind  of  the 
legislative  power,  when  enacting  this  provision,  that  our  courts 
of  chancery  should,  ex  parte  upon  a  default,  convict  a  party 
of  a  felony  or  infamous  crime,  and  then  make  that  conviction 
the  basis  of  the  decree.  In  this  case,  however,  the  evidence 
fails  to  support  the  insufficient  charges,  as  well  as  that  which 
is  properly  charged,  and  the  decree  of  the  court  below  must, 
therefore,  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


166  Wilson  v.  Lyon.  [Sept.  T., 


Syllabus. 


William  C.  Wilson 

v. 

William  B.  Lyon. 


1.  Notice — what  deemed  sufficient,  of  a  vendor's  lien  upon  real  estate.  L 
conveyed  by  deed  to  W  certain  real  estate,  taking  W's  note  for  the  pur- 
chase money.  Soon  after,  W  executed  a  mortgage  on  the  premises  to  his 
brother  A,  to  secure  the  sum  of  $10,000,  and  afterwards  satisfaction  was 
entered  on  the  mortgage,  and  an  absolute  conveyance  of  the  premises  made 
by  W  to  A.  Subsequently,  L  recovered  judgment  on  the  note  against  W : 
Held,  in  a  suit  brought  by  L  against  W  and  A,  to  enforce  his  lien  as  vendor, 
that  A  had  sufficient  notice  of  L's  lien,  it  appearing  from  the  evidence,  that 
A,  prior  to'  his  purchase  from  W,  was  fully  informed  by  L  of  the  convey- 
ance to  "W,  of  the  consideration  therefor,  and  the  terms  of  payment,  and 
that  no  security  had  been  taken. 

2.  Vendor's  lien — when  not  discharged.  And  in  this  case  it  cannot  be 
said,  that  L,  by  taking  an  assignment  of  a  policy  of  insurance  on  the  life 
of  "W,  after  his  conveyance  to  A,  thereby  waived  his  lien,  as  the  proof 
clearly  shows  that  L  did  not  take  such  policy  as  independent  security. 

3.  Evidence — vendor's  lien-^-burden  of,  proof  of  a  waiver.  In  such  case, 
the  burden  of  proof  of  a  waiver,  rests  upon  the  party  alleging  it. 

4.  Vendor  and  purchaser — vendor's  Hen — against  whom  attaclies.  And 
this  lien  attaches  against  the  vendee,  and  all  persons  claiming  as  volunteers, 
or  with  notice  under  him. 

5.  Same — wlwn  proof  is  doubtful  concerning  the  waiver — lien  attaches. 
And  if  it  is  even  doubtful  whether  other  and  independent  security  has  been 
taken,  the  lien  of  the  vendor  still  attaches. 

6.  Same — vendor's  lien — how  far  protected.  So  vigilant  are  courts  of 
equity  to  protect  a  vendor  of  real  estate,  that,  although  an  absolute  convey- 
ance is  made,  and  no  mortgage  or  other  security  taken,  still,  in  the  hands  of 
the  vendee,  or  a  subsequent  purchaser  with  notice,  the  vendor  has  a  lien  on 
the  land  for  his  money.    Dyer  v,  Martin,  4  Scam.  147. 

7.  Same — secret  liens — not  favorites  with  the  courts .  Liens  of  this  character 
are  by  no  means  favorites  of  the  courts,  yet  when  they  are  shown  to  exist, 
they  will  be  protected  and  enforced. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 
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The  opinion  states  the  case. 

Mr.  A.  E.  Stevenson,  for  the  appellant. 

Mr.  E.  N.  Powell,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Woodford  Circuit  Court, 
by  William  B.  Lyon,  and  against  William  C.  Wilson,  to 
enforce  a  vendor's  lien,  and  a  decree  accordingly. 

To  reverse  this  decree,  the  defendant  appeals  to  this  court. 

It  appears  complainant  sold  by  deed  to  John  M.  Wilson, 
certain  valuable  real  estate,  in  the  town  of  Eureka,  on  which 
was  a  flouring  mill,  taking  Wilson's  notes  for  the  purchase 
money.  Suit  was  brought  on  the  notes  and  judgment  recovered 
against  Wilson  for  the  amount.  In  the  mean  time,  John  M. 
executed  a  mortgage  to  his  brother,  William  C.  Wilson,  the 
appellant,  to  secure  the  sum  of  ten  thousand  dollars.  After- 
wards satisfaction  was  entered  on  the  mortgage,  and  an 
absolute  deed  executed  by  John  M.  to  William  C.  Wilson  for 
the  premises. 

The  case  turns  upon  the  fact  of  notice  to  William  C.  before 
he  took  the  deed  of  mortgage,  and  subsequent  absolute  deed 
from  his  brother,  that  he  had  not  paid  Lyon  for  the  property. 

That  he  had  such  notice,  is  clearly  proved  by  the  testimony 
of  Lyon.  William  C.  Wilson  is  a  resident  of  St.  Louis,  and 
in  the  spring  of  1864,  after  the  sale  by  Lyon  to  John  M., 
Lyon  visited  William  in  St.  Louis,  and  there,  in  the  conversa- 
tion between  them,  he  asked  if  John  had  paid  all  up  for  the 
mill.  Lyon  told  him  that  he  had  not ;  that  he  sold  the  mill 
to  him  for  seven  thousand  dollars,  one  thousand  dollars  in 
cash  and  his  six  notes  for  one  thousand  dollars  each,  due  in 
one,  two,  three,  four,  Ave  and  six  years  from  date,  with  ten 
per  cent,  interest.  William  then  asked  him  if  he  had  taken 
any  security.     Lyon  answered  no,  that  he  promised  if  he  got 
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into  any  difficulty  he  would  make  Lyon  secure  on  the  mill. 
This  conversation  is  not  denied,  and  was  notice.  And  after 
the  second  note  became  due,  Lyon  had  a  conversation  with 
William,  at  his  house  in  St.  Louis,  relative  to  his  paying  the 
note,  John  having  said  William  would  pay  the  notes.  This 
was  early  in  February,  1864.  In  this  interview  William 
admitted  it  was  the  agreement,  when  he  took  the  deed  from 
his  brother,  that  he  was  to  pay  the  notes. 

All  this  furnishes  abundant  proof  of  notice  of  the  lien. 

Another  point  made  by  appellant  is,  that  the  vendor  took 
other  and  independent  security,  and  thus  waived  his  lien. 

It  seems  John  M.  Wilson,  after  he  had  conveyed  the  pro- 
perty to  his  brother,  assigned  to  Lyon  a  policy  on  his  life. 
John  M.,  in  his  testimony,  says,  he  assigned  it  for  the  pur- 
pose of  securing  the  notes ;  that  the  policy  was  on  the  endow- 
ment plan,  and  became  due  at  the  end  of  fifteen  years  or  at 
his  death. 

Lyon,  in  his  testimony,  says  there  was  nothing  said  between 
them  when  Wilson  gave  him  the  policy  ;  that  he  did  not  take 
it  as  collateral,  but  as  security  only  that  his  brother  would  meet 
the  paper  as  it  became  due,  as  John  had  told  him  his  brother 
would  certainly  do ;  that  he,  himself,  did  not  consider  the 
policy  as  any  security  whatever. 

A  few  facts  show  this  policy  could  not  have  been  taken  and 
was  not  taken  as  security.  The  deed  from  Lyon  and  the  notes 
from  Wilson  were  executed  on  the  16th  of  January,  1864. 
On  the  19th  of  May,  1865,  John  mortgaged  the  premises  to 
his  brother  William,  and  on  the  30th  of  that  month,  he  handed 
over  to  Lyon  this  policy.  Why  this  was  done  is  fully 
explained  by  Lyon  in  his  testimony.  He  said  he  had  a  con- 
versation with  John  in  the  latter  part  of  May,  1865,  about 
his  giving  the  mortgage  to  his  brother,  having  heard  he  had 
given  such  a  mortgage.  Lyon  said  to  him,  how  could  you 
have  done  sach  a  wicked  thing  as  that  after  making  me  such 
promises  as  you  did.  John  replied,  you  need  have  no  fears, 
for  when  I  made  the  mortgage  to  my  brother,  it  was  a  part  of 
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the  consideration  that  he  should  pay  the  notes  as  they  became 
due,  and  he  would  do  so  and  was  abundantly  able  to  do  so  ; 
and  to  make  Lyon  perfectly  easy  he  would  give  him  a  life 
policy  for  live  thousand  dollars,  running  for  fifteen  years. 

It  will  be  remembered,  that  in  the  month  of  February,  1864, 
preceding  this  conversation,  Lyon  visited  St.  Louis  and  had 
the  interview  with  William  above  referred  to,  when  William 
was  distinctly  informed  Lyon  had  taken  no  security  on  the 
sale  of  the  property.  William  C.  Wilson  then  knew,  before 
he  took  his  deed,  there  was  a  vendor's  lien  upon  it,  and  the 
burden  of  proof  of  a  waiver  rests  upon  the  party  alleging  it. 
2  Story's  Eq.  Jur.  sec.  1,224.  And  this  lien  attaches  against 
the  vendee  and  all  persons  claiming  as  volunteers  or  with 
notice  under  him.     lb.  sec.  1,225. 

There  is  no  proof  this  policy  was  taken  or  given  to  displace 
the  lien  which,  at  the  time  of  giving  it,  had  attached  to  the 
premises.  If  it  is  even  doubtful  it  was  so  taken,  the  lien  still 
attaches.     Sec.  1,224,  supra. 

So  vigilant  are  courts  of  equity  to  protect  a  vendor  of  real 
estate,  although  an  absolute  conveyance  is  made,  and  no 
mortgage  or  other  security  taken,  and  the  property  remains  in 
the  hands  of  the  vendee  or  a  subsequent  purchaser  with 
notice,  the  vendor  has  a  lien  on  the  land  for  his  money.  Dyer 
v.  Martin,  4  Scam.  147. 

These  secret  liens  are  by  no  means  favorites  of  the  courts, 
yet  when  they  are  shown  to  exist,  they  must  be  enforced. 
This  is  a  plain  case.  Justice  and  equity  favor  it,  the  proofs 
establish  it,  and  the  decree  allowing  the  lien  was  proper  and 
we  affirm  it. 

Decree  affirmed. 
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Alanson  E.  Davis  el  al. 

v. 

Samuel  C.  Kenaga, 


1.  Interest — unreasonable  and  vexatious  delay  of  payment  In  an  action 
to  recover  for  the  value  of  a  quantity  of  corn  loaned  by  the  plaintiff  to  the 
defendant,  interest  is  recoverable  only  upon  the  ground  that  there  has  been 
an  unreasonable  and  vexatious  delay  of  payment. 

2.  Same — question  of  law  or  fact.  And  in  such  case,  it  is  error  for  the 
court  to  instruct  the  jury  that  they  may  allow  interest,  because  the  question, 
whether  there  has  been  an  unreasonable  and  vexatious  delay  of  payment,  is 
one  of  fact  for  the  jury. 

Appeal  from  the  Circuit  Court  of  Kankakee  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  to  the  court  below, 
to  recover  damages  for  a  breach  of  contract.  The  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendants 
appealed.     The  further  facts  are  stated  in  the  opinion. 

Mr.  H.  Loring,  for  the  appellants. 

Mr.  T.  P.  Bonfield  and  Mr.  C.  A.  Lake,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  to  recover  the  value  of  a  quan- 
tity of  corn  loaned  by  the  plaintiff  to  the  defendants.  That 
the  plaintiff  was  entitled  to  recover  is  very  clear,  but  there  is 
a  conflict  of  evidence  as  to  the  amount.  "We  are,  however, 
obliged,  reluctantly,  to  reverse  this  judgment,  because  of  an 
error  in  the  instructions.  The  court,  in  the  second  instruction, 
told  the  jury  they  might  allow  interest  on  the  amount  they 
found  due  from  the  time  the  plaintiff  had  demanded  a  return 
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of  his  corn,  and  the  defendant  had  in  fact  returned  the  quan- 
tity, but  of  an  inferior  grade  as  to  quality.  This  instruction 
was  error.  The  only  ground  upon  which  interest  is  recoverable 
in  this  case  would  be  that  there  had  been  "  an  unreasonable 
and  vexatious  delay  of  payment,"  within  the  meaning  of  the 
second  section  of  the  interest  statute,  but  whether  there  had 
been  such  unreasonable  and  vexatious  delay  was  a  question 
of  fact  to  be  submitted  to  the  jury,  as  held  by  this  court  in 
Kennedy  v.  Gibbs,  15  111.  406.  It  was  held  in  Sammis  v. 
Clark,  13  111.  544,  Hitt  v.  Allen,  ib.  592,  Clement  v.McCon- 
nell,  14  ib.  151,  McCormich  v.  Elston,  16  ib.  205,  and  Aldrich 
v.  Dunham,  ib.  404,  that  something  more  than  mere  delay  of 
payment  was  necessary  to  bring  a  case  within  the  statute. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Eobert  L.  Bell 

v. 

Ozias  L.  Nims  et  al. 


1.  Practice — Cook  Circuit  Court — in  all  cases  appealed  to — affidavit  of 
merits  required.  Under  the  act  of  January  14th,  1857,  regulating  the  practice 
in  the  Circuit  Court  of  Cook  County,  in  all  appeals  prosecuted  to  that  court, 
no  matter  what  the  form  of  action,  or  where  the  domicil  of  appellant  may 
be,  an  affidavit  of  merits  must  be  filed  within  the  period  limited  to  plead, 
as  in  other  cases,  to  prevent  a  dismissal  of  the  appeal. 

2.  Appeal— -from  justice  of  the  peace — wJien  dismissed — discretionary  with 
the  court  whether  default  shall  be  set  aside.  An  appeal  from  a  justice  of  the 
peace  to  the  Circuit  Court  of  Cook  County,  was  dismissed  by  the  court 
upon  motion,  for  want  of  an  affidavit  of  merits,  and  a  procedendo  awarded  to 
the  justice.  Afterwards,  and  at  the  same  term,  the  defendant's  attorney 
filed  an  affidavit  of  merits,  and  that  he  was  informed  and  believed  that 
defendant  was  not  a  resident  of  Cook  county,  and  entered  a  motion  to  set 
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aside  the  default,  which  motion  the  court  overruled.  Held,  that  there  was 
no  error  in  this,  it  being  discretionary  with  the  court,  whether  to  set  aside 
the  default  or  not. 


Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  states  the  case. 

Messrs.  Rae  &  Mitchell,  for  the  appellant. 

Messrs.  Dent  &  Black  and  Messrs.  M.  A.  Borke  &  Son,  for 
the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  for  damages  sustained  by  a 
collision  of  vessels  in  the  Detroit  river,  by  appellee,  before  a 
justice  of  the  peace  of  Cook  county,  against  appellant.  A 
trial  was  had  before  the  justice  of  the  peace,  resulting  in  a 
judgment  in  favor  of  plaintiff,  for  the  sum  of  $92.82.  The 
defendant  thereupon  removed  the  case  to  the  circuit  court  by 
appeal,  and  at  the  September  term,  1868,  plaintiff  entered  a 
motion  to  dismiss  the  appeal  for  want  of  an  affidavit  of  merits, 
which  was  sustained  by  the  court ;  the  appeal  was  dismissed 
and  a  procedendo  was  awarded  to  the  justice  of  the  peace. 
Defendant's  attorney  some  days  after,  but  during  the  same 
term,  filed  an  affidavit  of  merits,  and  that  he  was  informed 
and  believed  that  defendant  was  not  a  resident  of  Cook 
county,  and  entered  a  motion  to  set  aside  the  default.  The 
court  below  overruled  the  motion,  and  the  cause  is  brought  to 
this  court  on  appeal. 

This  record  presents  the  question,  whether  under  the  vari- 
ous statutes  prescribing  the  practice  in  the  Circuit  Court  of 
Cook  County,  an  affidavit  of  merits  is  required  in  an  action 
of  trespass  appealed  from  a  justice  of  the  peace  to  that  court. 
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The  third  section  of  the  act  of  Feb.  12,  1853,  Pub.  Laws,  p. 
173,  declares  that  the  plaintiff,  where  he  has  procured  service 
of  process,  with  a  copy  of  the  declaration,  and  a  rule  to  plead 
ten  days  before  the  term,  shall  be  entitled  to  a  default,  unless 
the  defendant  or  his  attorney,  if  the  defendant  be  a  resident 
of  Cook  county,  shall,  within  ten  days  file  a  plea  to  the  action 
and  an  affidavit  of  merits,  if  the  suit  be  founded  on  a  contract. 

The  seventh  section  of  the  act  of  Jan.  14, 1857,  Pub.  Laws, 
p.  11,  declares  that  all  suits  pending  in  the  Cook  County 
Circuit  Court,  and  Cook  County  Court  of  Common  Pleas,  by 
appeal  from  any  inferior  court,  may  be  dismissed  by  the  court 
whether  appellee  shall  be  served  with  process  or  not,  unless  the 
appellant  shall  file  an  affidavit  of  merits  before  the  expira- 
tion of  the  rule  to  plead,  as  in  other  cases.  The  act  of  the 
22d  of  February,  1861,  Pub.  Laws,  p.~15,  declares,  that  in  all 
cases  of  appeals  from  justices  of  the  peace,  perfected  ten  days 
before  the  first  day  of  the  term  of  the  appellate  court,  the 
appearance  of  the  appellee  may  be  entered  in  writing,  and  if 
such  appearance  shall  be  entered  ten  days  before  such  term, 
the  cause  shall  stand  for  trial  at  that  term.  These  are  the  pro- 
visions of  the  law  regulating  the  practice,  to  which  reference 
has  been  made  by  counsel  of  the  respective  parties  in  this 
case,  and  are  admitted  to  govern  its  decision. 

Appellant  contends  that  the  last  clause  referred  to  in 
the  seventh  section  of  the  act  of  1857,  only  requires  an 
affidavit  of  merits  in  cases  appealed  from  judgments  on  con- 
tracts, as  it  requires  them  to  be  filed  as  in  other  cases ;  and 
the  act  of  1853,  only  requires  affidavits  of  merits  in  suits  on 
contracts,  and  when  the  defendant  is  a  resident  of  the  county. 
And,  inasmuch  as  this  was  an  action  of  trespass,  and  not  on  a 
contract,  and  as  appellant  was  not  a  resident  of  Cook  county, 
he  was  not  required  to  file  an  affidavit  of  merits.  On  the 
other  side  it  is  urged,  that  the  first  clause  of  that  section 
embraces  all  cases  of  appeal,  without  reference  to  the  nature 
of  the  action  or  to  the  residence  of  the  appellant,  and  that  the 
last  clause  has  reference  to  the  manner  simply  of  filing  the 
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affidavit  of  merits.  The  language  of  the  first  clause  of  the 
act  is,  "  That  all  suits  pending  in  the  said  Circuit  Court  of 
Cook  County  and  Cook  County  Court  of  Common  Pleas,  at 
any  trial  or  vacation  term  of  said  courts,  by  appeal  from  any 
inferior  court  or  jurisdiction,  may  be  dismissed  by  said  courts 
at  either  of  said  terms,  whether  the  appellee  shall  have  been 
served  with  process  or  not,  unless  the  appellant  shall  file  an 
affidavit  of  merits  before  the  expiration  of  the  rule  to  plead, 
as  in  other  cases." 

This  provision,  in  terms,  embraces  all  appeals,  without  refer- 
ence to  the  nature  of  the  action,  the  residence  of  the  defendant 
or  the  service  of  the  appellee.  To  hold  that  actions  in  tort,  or 
non-resident  defendants  were  not  embraced,  would  be  to  vio- 
late the  clear  import  of  the  language  used.  To  exclude  such 
actions  or  such  defendants,  would  be  to  apply  its  provisions 
to  a  part  only  of  actions  on  appeal  in  those  courts,  when  the 
statute  declares  that  it  shall  apply  to  all,  without  making  any 
exception.  And  when  it  declares  that  an  affidavit  of  merits 
shall  be  filed  within  the  period  limited  to  plead,  as  in  other 
cases,  to  prevent  a  dismissal,  it  evidently  refers  to  the  time,  man- 
ner and  terms  upon  which  the  affidavit  shall  be  filed,  and  the 
matter  it  shall  contain.  The  first  part  of  the  section  had 
declared,  that  all  appeal  cases  should  be  dismissed,  but  the 
latter  clause  introduces  an  exception  which  permits  the  appel- 
lant to  prevent  the  dismissal  of  his  appeal,  if  he  will  file  the 
same  kind  of  affidavit  of  merits,  and  within  the  same  time,  as 
is  required  in  a  class  of  cases  specified  by  the  practice  act,  in 
original  suits,  in  those  courts. 

Had  the  legislature  intended  to  apply  this  requirement 
only  to  appeals  in  suits  on  contracts,  the  first  clause  would 
only  have  named  such,  or  there  would  have  been  an  after 
clause  excepting  them  from  the  operation  of  the  first  clause  of 
the  sentence.  We  have  looked  at  the  case  of  Wilbom  v. 
Blackstone,  41  111.  264,  to  which  we  have  been  referred,  and 
find  that  we  did  not  determine  whether  the  practice  act  applied 
to  cases  of  tort  on  appeal,  but  expressly  reserved  the  question. 
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We  said,  and  still  adhere  to  the  rule,  that  for  mere  technical 
and  purely  formal  objections,  we  would  not  disregard  an  affi- 
davit of  merits  ;  that  when  it  was  good  in  substance,  filed 
in  apt  time,  in  the  proper  court,  and  entitled  of  a  cause 
between  the  proper  parties  to  the  suit,  we  would  not  hold  it 
insufficient,  because  it  did  not  state  the  court  or  term,  but  in 
the  promotion  of  justice,  we  would  hold  it  sufficient;  that 
for  so  slight  and  purely  technical  omission,  we  would  not  sub- 
ject an  appellant  to  the  payment  of  an  unjust  demand.  But 
in  this  case  there  was  no  effort  to  comply  with  the  statute. 
The  affidavit  filed  after  the  appeal  was  dismissed  came  too 
late ;  and  at  that  stage  of  the  proceeding  it  was  a  matter  of 
discretion  whether  the  court  would  set  aside  the  default. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Isaac  Miller 

v. 

Joseph  T.   Hammers. 

New  trial — verdict  against  the  evidence.  Where  the  verdict  is  not  sup- 
ported by  the  evidence,  a  new  trial  will  be  granted. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Miller  against 
Hammers,  upon  a  promissory  note,  bearing  date  February 
26th,  1864,  for  $806,  and  due  two  years  after  date,  with  six 
per  cent,  interest.  The  note  sued  upon  was  the  last  of  two 
notes,  both  given  for  the  same  amount,  as  the  purchase  money 
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of  a  tract  of  land  conveyed  by  Miller  to  Hammers,  with  war- 
ranty of  title,  and  described  as  containing  153  £  acres. 
Hammers  pleaded  a  partial  failure  of  consideration,  claiming 
that  his  purchase  included  a  certain  parcel  of  land  containing 
seven  acres,  which  was  not  included  in  his  deed,  and  demanded 
an  abatement  from  the  amount  due  upon  the  note,  for  the  value 
of  the  seven  acres  of  land  so  claimed  to  be  omitted.  It  was  in 
evidence  that  the  title  to  this  seven  acres,  at  the  time  of  the 
sale,  was  not  in  the  vendor,  Miller,  but  that  it  was  then  owned 
by  and  in  possession  of  one  Jacob  C.  Myers. 

Upon  the  trial,  the  jury,  by  their  verdict,  allowed  the  claim 
of  the  defendant,  and  assessed  the  plaintiff's  damages  at  $522. 
76.  The  plaintiff  entered  his  motion  for  a  new  trial,  on  the 
ground  that  the  damages  should  have  been  for  the  full  amount 
of  the  note  and  interest,  and  that  the  verdict  was  against  the 
evidence.  The  court  overruled  the  motion  and  rendered  judg- 
ment upon  the  verdict. 

For  this  error  this  court  is  asked  to  reverse  the  judgment. 

Mr.  A.  E.  Stevenson,  for  the  plaintiff  in  error. 

Messrs.  Ingersoll  &  McCune,  Messrs.  Harper  &  Cassell 
and  Mr.  S.  D.  Puterbaugh,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  turns  upon  a  very  simple  point.  By  the  testimony 
it  appears  defendant  received  a  deed  from  the  plaintiff  for  one 
hundred  and  fifty-three  and  sixty-eight  hundredths  acres 
of  land,  for  which  he  gave  his  notes.  On  the  last  note  the 
suit  was  brought. 

Now,  there  is  no  competent  evidence  in  the  record  that  the 
defendant  did  not  get  as  much  land  as  he  bargained  for,  and 
as  the  deed  calls  for.  The  fact  is  proved,  that  a  certain  seven 
acres  of  land,  adjoining  the  town  of  Panola,  was  not  the  pro- 
perty of  the  vendor  when  he  sold,  but  belonged  to  another 
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man,  and  although  it  was  taken  off  the  north  end  of  the  tract 
sold  to  defendant,  there  may  have  remained  one  hundred  and 
fifty-three  and  sixty-eight  hundreths  acres  conveyed  by  the 
deed. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois,  ex  rel. 

William  Green 

v. 

Arthur  A.  Smith. 

1.  Contested  elections — decision  of  the  circuit  court  final.  Under  the 
act  of  1867,  authorizing  the  people  of  Cass  county  to  vote  upon  the  removal 
of  their  county  seat,  the  election  may  be  contested,  according  to  the  mode 
prescribed  for  the  contest  of  elections  for  county  officers,  which  is  governed 
by  the  49th  section  of  the  election  law  of  1845,  and,  under  the  latter  act, 
the  decision  of  the  circuit  court,  on  an  appeal  from  the  decision  of  the  jus- 
tices, is  final,  and  can  not  be  reviewed  in  the  Supreme  Court ;  and  this  rule 
applies  to  the  contest  of  the  election  in  regard  to  the  removal  of  the  county 
seat  of  Cass  county,  under  the  first  mentioned  act. 

2.  Bill  op  exceptions — wJien  a  judge  will  not  be  compelled  to  sign  the 
same.  In  such  case,  the  decision  of  the  circuit  court  being  final,  the  judge 
trying  the  cause  will  not  be  compelled  to  sign  a  bill  of  exceptions  in 
reference  thereto. 

This  was  a  petition  for  Mandamus  upon  an  agreed  state  of 
facts. 

The  opinion  states  the  case. 

Messrs.  Richmond,  Epler,  Whitney  &  Ingersoll,  for  the 

relator. 

12— 51st  III. 
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Mr.  H.  E.  Dummer  and  Mr.  H.  B.  McClure,  for  the 
respondent. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

By  an  act  of  the  legislature,  approved  February  14,  1867, 
the  people  of  Cass  county  were  authorized  to  vote  upon  the 
removal  of  their  county  seat,  and  it  was  provided  that  any 
citizen  who  should  vote  at  said  election  might  contest  it,  by 
giving  notice  in  writing  of  his  intention  so  to  do,  to  any  other 
citizen  who  had  voted  on  the  opposite  side.  It  was  further 
provided,  that  "said  contest  shall  be  conducted  in  compliance 
with  existing  laws  of  this  State  with  reference  to  the  contest 
of  elections  for  county  officers,  in  all  respects,  so  far  as  the 
same  may  be  applicable."  The  vote  having  been  taken,  a 
contest  of  this  character  was  heard,  first,  before  three  justices 
of  the  peace,  and  afterwards,  by  appeal,  before  the  circuit 
court,  as  directed  by  the  statute  to  which  reference  is  made  in 
the  act.  The  circuit  court,  having  pronounced  judgment, 
declined  to  sign  a  bill  of  exceptions,  and  this  is  an  application 
to  us  for  a  writ  of  mandamus  requiring  the  judge  to  do  so. 

The  statute  in  regard  to  the  contest  of  elections  for  county 
officers,  provides,  that  the  decision  of  the  circuit  court  shall  be 
final,  and  in  the  case  of  Moore  v.  Mayfield,  47  111.  167,  we 
held  this  language  denied  to  the  parties  the  right  of  having 
such  decision  reviewed  in  this  court.  This  is  decisive  of  the 
question  before  us.  The  proceeding  is  purely  statutory. 
Without  the  aid  of  the  act  this  contest  could  not  have  been 
brought  in  this  form  before  the  circuit  court,  and  the  jurisdic- 
tion can  be  exercised  only  subject  to  the  limitations  of  the  act. 
The  proceeding  is  to  be  of  the  same  character  with  contests  in 
regard  to  the  election  of  county  officers,  and  such  contests 
must  terminate  with  the  decision  of  the  circuit  court.  A  dif- 
ferent rule  can  not  be  applied  here. 

Mandamus  refused. 
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Isaac  Dyer,  impleaded,  etc. 

v. 

John  Last,  Administrator  of  the  Estate  of 

Richard  F.  Flint. 

1.  Judicial  notice — as  to  who  are  the  officers  of  a  court.  The  circuit 
courts  in  this  State  will  take  judicial  notice  of  who  are  their  officers,  as,  for 
instance,  the  clerk. 

2.  So,  where  the  jurat  attached  to  an  affidavit  of  non-residence  was 
signed  in  the  name  of  a  person,  by  another,  as  deputy,  without  any  designa- 
tion of  the  official  character  of  the  principal  or  of  the  deputy,  the  court  in 
which  the  proceeding  is  pending  may  take  judicial  notice  that  the  person 
whose  name  was  signed  to  the  jurat  was  the  clerk  of  that  court. 

3.  And  upon  such  case  being  brought  to  the  appellate  court,  it  appearing 
from  the  record  that  the  same  person  whose  name  was  signed  to  the  jurat, 
without  any  official  designation,  had  issued  the  summons  in  the  case  as  clerk, 
and  had  also  signed  the  notice  of  publication  in  the  same  capacity,  this 
court,  upon  an  objection  being  made  that  the  jurat  to  the  affidavit  was  not 
signed  by  an  officer,  will  presume  that  the  court  below  took  judicial  notice 
of  the  official  character  of  such  person. 

4.  This  case  differs  from  the  case  of  McDermaid  v.  Russell,  41  111.  489,  in 
the  fact,  that  the  record  discloses  that  the  affidavit  was  sworn  to  before  an 
officer  of  the  court.  In  that  case,  so  far  as  the  record  disclosed,  the  affidavit 
was  not  sworn  to  before  any  officer. 

5.  Practice — of  fling  papers  in  a  cause  after  continuance.  It  is  no  objec- 
tion that  a  paper  was  filed  in  a  cause  at  the  term  at  which  the  cause  was 
continued,  and  after  the  continuance  was  allowed.  Under  the  rules  of  prac- 
tice, a  party  may  file  papers  in  a  cause  at  any  and  all  times,  whether  in  term 
time  or  in  vacation. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county ; 
the  Hon.  James  Harriot,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Roberts  &  Green,  for  the  plaintiff  in  error. 

Mr.  C.  B.  Hosmer,  for  the  defendant  in  error. 
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Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  instituted  in  the  court  below  in 
July,  1863,  by  the  intestate  of  defendant  in  error,  against  plain- 
tiff in  error,  who  was  then,  and  now  is,  a  non-resident  of  this 
State.  Publication  was  made  under  the  8th  section  of  the 
chancery  act.  An  affidavit  of  non-residence  was  filed  in  proper 
form,  signed  by  complainant,  to  which  was  attached  this  jurat : 
"  Sworn  to  and  subscribed  before  me,  this  21th  day  of  July, 
1863,  Geo.  H.  Harlow,  per  A.  P.  Griswold,  deputy."  A  sub- 
poena in  chancery  was  issued  on  that  date,  returnable  on  the 
first  day  of  the  next  September  term,  but  was  returned,  not 
found.  The  term  of  the  circuit  court  commenced  on  the  first 
Monday  in  September  following.  From  a  certificate  of  pub- 
lication which  was  filed,  it  appeared  that  the  notice  was 
published  for  four  successive  weeks,  the  first  insertion  being 
on  the  28th  day  of  August,  and  the  last  on  the  18th  day  of 
September.  Publication  not  having  been  made  in  time,  the 
cause  was  continued  on  the  7th  day  of  September,  but  on  the 
22d,  the  certificate  of  publication  was  filed,  and  also  written 
authority  to  Cohrs  to  enter  the  appearance  of  Thompson  was 
filed. 

At  the  next  February  term  the  appearance  of  Thompson 
was  entered,  and  the  bill  taken  as  confessed  as  to  him.  A  rule 
was  entered  upon  plaintiff  in  error  for  an  answer,  and  a  guar- 
dian ad  litem  was  appointed  for  the  minor  defendant.  The 
guardian  ad  litem  answered,  but  plaintiff  in  error  was  defaulted, 
and  the  bill  was  taken  as  confessed  as  to  him,  and  the  cause 
was  referred  to  the  master  to  hear  the  proofs  and  report.  This 
reference  was  set  aside,  and^  the  bill  was  amended  and  Gill  and 
Flint  made  parties,  who  entered  their  appearance,  and  the  bill 
was  taken  as  confessed  as  to  them,  and  the  case  was  again 
referred  to  the  master  at  the  same  term. 

On  the  coming  in  of  the  master's  report,  at  that  term,  a 
hearing  was  had  on  the  bill,  answer,  pro  cotifesso  orders,  mas- 
ter's report  and  proofs,  and  the  relief  asked  was  granted. 
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The  record  is  brought  to  this  court  on  error,  and  a  reversal  is 
asked  on  several  grounds  which  we  shall  proceed  to  examine. 

It  is  first  urged,  as  a  ground  for  reversal,  that  the  affidavit 
upon  which  publication  was  ordered  was  insufficient,  as  it  does 
not  appear  that  it  was  sworn  to  before  a  proper,  or,  in  fact,  any 
officer  authorized  to  administer  the  oath.  The  signature  of 
Harlow  is  not  followed  by  the  word  "  clerk,"  or  any  other 
means  of  designating  the  official  capacity  in  which  he  acted 
by  his  deputy,  nor  does  it  appear  of  what  office  the  latter  was 
deputy,  and  hence  it  is  claimed  the  affidavit  is  not  sufficient  to 
support  the  order.  The  case  of  McDermaid  v.  Russell,  41  111. 
489,  is  referred  to  as  supporting  that  position.  In  that  case  it 
was  held,  that  where  the  affidavit  upon  which  the  notice  of 
publication  was  based  was  not  sworn  to  before  any  officer,  no 
authority  was  conferred  upon  the  court  to  make  the  order  of 
publication.  If,  in  the  case  at  bar,  the  affidavit  was  not  sworn 
to  before  any  officer,  then  that  case  is  conclusive  of  this. 

The  record,  however,  shows  a  person  of  the  same  name 
signed  the  notice  for  publication  and  the  summons  that  was 
issued,  as  circuit  clerk.  Hence,  we  may  reasonably  and  fairly 
conclude  that  the  court  below  knew  and  took  judicial  notice 
that  Harlow  was  clerk  of  the  court,  and  that  the  affidavit  was 
signed  and  sworn  to  before  him.  All  courts  have  the  right, 
and  it  is  their  duty,  to  take  notice  of  the  persons  who  are  their 
officers ;  and  the  court  below  might  well  find  that  Harlow, 
before  whom  the  affidavit  of  non-residence  was  sworn  to,  was 
the  clerk  of  that  court,  and,  if  so,  then  it  was  amply  sufficient. 
Thus  it  will  be  observed  that  the  two  cases  are  not  alike,  in 
that,  the  affidavit  was  not  sworn  to  before  any  officer,  so  far  as 
the  record  disclosed,  while  in  this,  the  summons  and  other 
papers,  and  file  marks,  show  that  Harlow  was  clerk,  and  we 
must  presume  the  court  below  took  judicial  notice  of  the  fact. 

It  is  again  urged,  that  after  the  cause  was  continued  at  the 
September  term,  it  was  error  to  permit  any  further  proceed- 
ings to  be  had  at  that  term.  All  that  was  done  was  to  file 
a  paper  with  the  clerk,  which  was  minuted  on  the  record, 
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authorizing  an  attorney  of  the  court  to  enter  the  appearance 
of  a  defendant  in  the  cause,  and  to  file  the  certificate  of  publi- 
cation. We  fail  to  appreciate  any  force  in  this  objection.  "We 
have  always  understood  the  practice  as  authorizing  a  party  to 
file  papers  in  the  cause  at  any  and  all  times,  whether  during 
the  term  or  in  vacation.  Under  the  practice,  there  are  no 
specified  days  or  times  set  apart  within  which  papers  can  alone 
be  filed.  Nor  do  the  counsel  for  plaintiff  in  error  refer  us  to 
any  rule  of  practice  which  prohibits  it,  nor  have  they  shown, 
or  attempted  to  show,  that  the  slightest  injury  has  resulted,  or 
could  have  resulted,  to  plaintiff  in  error,  nor  can  we  see  that 
he  has  suffered  the  least  wrong  from  filing  these  papers,  as  no 
action  was  taken  upon  them  until  the  next  term. 

The  next  error  assigned  is  the  approval  of  the  master's 
report.  After  a  careful  examination  we  fail  to  perceive  any 
error  in  that  order.  By  the  agreement  entered  into  between 
the  parties,  Dyer  was  to  receive  the  price  of  his  land  warrants, 
interest,  taxes,  etc.,  paid  by  him.  The  master  found  that  the 
land  had  cost  both  parties,  including  land  warrants,  cost  of 
location,  taxes  paid  by  both  parties,  and  the  expenses  incurred 
by  Flint  in  entering  the  lands,  with  interest  on  the  several 
sums  to  the  time  of  the  reference,  $3,508.54.  This  he  found 
from  the  charges  in  the  bill  admitted  by  the  decree  pro  con- 
fesso,  and  the  evidence  of  Thompson  Flint.  Of  this  sum, 
deceased  seems  to  have  paid  out,  in  expenses  in  entering  the 
land,  $328.74,  and  taxes  on  the  land,  $284.15,  which,  with 
interest,  would  amount  to  about  $900.  But  we  are  unable  to 
discover  how  the  master  found  the  means  of  allowing  Flint  a 
credit  of  $1,858.09,  unless  it  was  by  giving  him  one-half  of 
what  he  denominates  profits,  which  we  presume  he  did.  He 
charged  Dyer  with  half  of  the  money  remaining  after  refund- 
ing principal  and  interest  advanced  by  Dyer,  with  interest  to 
the  time  of  trial.  By  computation,  it  will  be  found  that  the 
money  advanced  by  Flint,  with  interest,  and  half  of  the  sum, 
with  interest,  received  of  Gill  after  paying  Dyer,  will  make 
the  sum  of  $1,858.09. 
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From  this  report  it  is  seen  that  Dyer  received  not  only  the 
money  that  was  due  him  under  the  agreement  on  the  sale  to 
Gill,  but  received  a  sum,  with  interest,  which  belonged  to  Flint, 
which,  at  the  trial  below,  amounted  to  $1,858.09.  This  left 
Dyer  the  debtor  of  Flint,  and  as  Gill  had  forfeited  the  lands, 
it  left  the  lands  on  hand.  And  whatever  the  master  may  have 
reported  in  reference  to  Dyer  being  chargeable  with  $5,000, 
including  the  sum  credited  to  Flint,  which  is,  no  doubt,  the 
money  received  from  Gill,  with  interest,  still  he  finds,  and  we 
think  properly,  that  Dyer  owed  Flint  the  $1,858.09  to  be  taken 
from  the  proceeds  of  sales,  and  that  they  owned  the  lands  in 
common.  This  being  the  state  of  the  accounts  between  the 
parties,  it  was  proper  that  the  lands  should  be  sold,  and  that 
Flint  should  have  his  money,  which  Dyer  owed  him,  and  his 
half  of  the  proceeds  of  the  land  when  it  should  be  sold  ;  and 
the  court  did  right  in  requiring  the  fund  arising  from  the  sale 
to  be  divided  into  two  equal  parts  as  the  portion  each  should 
have  from  the  lands,  but  as  to  Dyer  and  Flint,  it  was  proper 
that  the  court  should  deduct  that  amount  from  Dyer's  share, 
and  pay  it  to  Flint's  representatives.  Plaintiff  in  error  having 
failed  to  show  any  error  in  the  statement  of  the  account  by 
the  master,  and  we  being  unable  to  perceive  any,  the  decree 
should  not  be  disturbed  on  the  master's  report. 

After  a  careful  examination  of  the  record  we  fail  to  find 
any  error,  and  the  decree  must,  therefore,  be  affirmed. 

Decree  affirmed. 
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Joseph  Mosher 

V 

Asa  Griffin  et  al. 

1.  Gaming — of  a  recovery  for  services  for  training  a  horse  for  a  race. 
"Where  a  party  brought  his  action  to  recover  for  services  rendered  in  fitting  a 
horse  for  a  race,  on  which  money  was  bet,  it  was  held,  that  the  services 
rendered,  whether  the  race  was  run  or  not,  being  in  aid  of  an  offense  pro- 
hibited by  statute,  was  in  violation  of  law  and  he  could  not  recover. 

2.  But,  for  money  laid  out  and  expended  for  the  shoeing  and  feed  of 
the  horse,  while  under  training,  it  not  necessarily  being  a  part  of  a  gaming 
transaction,  he  was  entitled  to  recover. 

Appeal  from  the  County  Court  of  La  Salle  county ;  the  Hon. 
P.  K.  Leland,  Judge,  presiding. 

This  was  an  action  brought  to  recover  for  services  rendered 
in  training  a  horse  for  a  race,  and  for  money  laid  out  and 
expended  for  the  shoeing  and  feed  of  such  horse  while  under 
training. 

On  the  trial  the  jury  found  for  the  defendant,  and  the  court 
rendered  judgment  upon  the  verdict.     The  plaintiff  appeals. 

Mr.  Oliver  C.  Gray,  for  the  appellant. 

Mr.  B.  C.  Cook,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  are  of  opinion,  the  county  court  decided  properly  in 
disallowing  the  claim  of  plaintiff,  for  fitting  the  mare  of  defen- 
dants for  a  race  on  which  money  was  bet,  though  the  race 
was  not  run.  The  fitting  the  mare — training  her,  we  suppose, 
was  for  the  purpose  of  gaming,  which  this  court  has  held  a 
horse  race  to  be.     Tatman  v.  Strader,  23  111.  494. 
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The  claim,  however,  for  shoeing  the  mare,  was  not  necessa- 
rily a  part  of  a  gaming  transaction,  nor  was  the  board  of  the 
mare  at  Mendota,  for,  whether  the  mare  ran  the  race  or  not,  it 
was  necessary  she  should  be  fed  and  shod. 

For  these  items  the  plaintiff  was  entitled  to  recover  and 
they  should  not  have  been  excluded  from  the  jury.  To  exclude 
them  from  the  jury  was  error,  and  for  the  error  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Eliza  Johnson 

v. 

Josephine  M.  L.  Montgomery  et  al. 


1.  Dower — what  considered  a  valid  relinquishment  of.  On  the  26th  of 
January,  1853,  J,  a  resident  of  the  State  of  Ohio,  executed,  in  that  State,  a 
deed  conveying  certain  lands  in  this  State  to  I.  J's  wife  signed  the  deed 
with  her  husband,  and  duly  acknowledged  the  same  before  a  proper  officer. 
The  certificate  was  in  proper  form,  in  all  respects  conforming  to  the  require- 
ments of  the  statute,  but  the  body  of  the  deed  did  not  describe  her  as  a 
grantor,  nor  name  her  or  her  dower  in  any  mode  whatever :  Held,  in  a  suit 
by  J's  widow,  to  obtain  dower  in  the  premises  so  conveyed,  that  this  deed 
amounted  to  a  complete  and  valid  relinquishment  of  her  dower,  under  the 
act  of  1845,  and  that,  independently  of  the  act  of  1847. 

2.  Same — to  what  extent  the  law  favors.  It  is  said  that  the  law  favors 
dower,  but  it  is  not  to  be  understood,  by  such  remark,  that  the  law  favors  a 
claim  of  dower  which  the  claimant  has  once  sought,  in  good  faith  and  for  a 
valuable  consideration,  to  relinquish,  and  has  done  whatever  at  the  time 
was  deemed  necessary  to  make  such  relinquishment  complete. 

3.  Same — need  not  contain  apt  words  of  grant  used  on  the  part  of  the 
wife— for  the  purpose  of  relinquishing  dower.  Under  our  statute,  it  is  not 
necessary  that  the  wife,  joining  her  husband  in  a  conveyance  of  his  pro- 
perty, should  use  apt  words  of  grant  in  her  own  name,  and  apply  them  in 
the  body  of  the  deed,  for  the  purpose  of  relinquishing  her  dower. 
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4.  Same — relinquishment  of— statutory  requirements.  In  order  to  make  a 
complete  and  valid  relinquishment  of  dower,  the  statute  only  requires  that 
the  wife  shall  sign  the  deed  with  her  husband,  and  properly  acknowledge 
it.  She  must  undergo  the  separate  examination  which  the  law  requires,  of 
which  fact  the  officer  before  whom  such  examination  is  had,  must  properly 
certify. 

5.  Same — of  the  mode  in  which  a  deed  must  be  executed  to  bar  dower.  The 
question  as  to  the  mode  in  which  a  deed  must  be  executed  in  order  to  bar 
dower,  is  purely  a  matter  of  local  law,  resting  on  the  construction  -of  our 
own  statutes,  upon  which  the  decisions  of  courts  in  other  States  can  have 
little  weight. 

6.  A  married  woman,  by  signing  her  husband's  deed,  "joins  "  in  it,  and 
if  she  is  properly  examined  before  an  officer,  and  causes  his  certificate  of 
that  fact  to  be  placed  upon  the  deed,  her  dower  in*  the  premises  is  barred, 
notwithstanding'  her  name  nowhere  appears  in  the  body  of  the  deed. 

Appeal  from   the   Superior  Court  of  Chicago. 

This  was  a  suit  in  chancery,  brought  by  the  appellant,  Eliza 
Johnson,  against  Josephine  M.  L.  Montgomery  and  Edgar  H. 
Montgomery,  the  appellees,  by  petition,  claiming  dower  in  lot 
No.  41,  in  Johnson's  subdivision  of  part  of  the  south-east  frac- 
tional quarter  of  sec.  27,  town  39  north,  range  14  east  of  the 
3rd  p.  m.,  in  the  city  of  Chicago,  Cook  county,  as  the  widow 
of  William  F.  Johnson.  On  the  hearing  in  the  court  below, 
the  petition  was  dismissed,  and  the  record  is  now  brought  to 
this  court  on  appeal. 

The  further  facts  in  this  case  are  stated  in  the  opinion. 

Mr.  ¥m.  Elliot  Furness,  for  the  appellant. 

Messrs.  Waite  &  Clarke,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  record  presents  the  question,  whether  dower  is  barred 
by  a  deed  duly  executed  on  the  26th  of  January,  1853,  in  the 
State  of  Ohio,  conveying  lands  of  the  husband,  situate  in  this 
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State,  the  wife  having  signed  the  deed  with  her  husband  and 
duly  acknowledged  the  same  before  a  proper  officer,  thereby 
professing  to  relinquish  her  right  of  dower,  the  certificate 
being  in  all  respects  in  proper  form,  and  stating  that  she 
acknowledged  the  execution  of  the  deed,  arid  relinquished  her 
dower  in  the  premises,  but  the  body  of  the  deed  not  describing 
her  as  a  grantor,  nor  naming  her  or  her  dower  in  any  mode 
whatever. 

It  is  sometimes  remarked  by  courts,  that  the  law  favors 
dower,  but  it  certainly  is'not  meant  by  this  that  the  law  favors 
a  claim  of  dower  which  the  claimant  has  once  sought,  in  good 
faith  and  for  a  valuable  consideration,  to  relinquish,  and  has 
done  whatever  at  the  time  was  supposed  to  be  necessary  in 
order  to  make  such  relinquishment  valid  and  complete.  That 
the  petitioner  in  this  case,  as  well  as  the  grantee  in  the  deed, 
supposed  she  was  making  a  valid  relinquishment,  and  acted 
on  that  belief,  does  not  admit  of  doubt.  If,  then,  our  sta- 
tute is  of  doubtful  construction,  this  and  kindred  cases  are  not 
of  a  character  to  require  such  doubts  to  be  solved  in  favor  of 
the  claim  of  dower. 

Much  stress  is  laid,  in  the  argument  of  appellees,  upon  the 
second  section  of  the  act  of  1847,  in  regard  to  deeds  executed 
by  married  women  out  of  this  State,  but  independently  of 
that  statute,  we  are  of  opinion  this  deed  and  acknowledgment 
amount  to  a  valid  relinquishment  of  dower  under  the  act  of 
1845.  The  act  of  1847  refers  not  only  to  deeds  executed  by 
married  women  out  of  the  State,  for  the  purpose  of  releasing 
dower,  but  also  to  cases  where  the  fee  is  in  the  wife,  and  what 
would  be  the  effect  in  such  cases  of  such  a  deed  as  that  before 
us,  is  a  question  we  do  not  propose  to  decide. 

As  already  stated,  however,  we  are  of  opinion  this  deed 
shows  a  valid  relinquishment  of  dower,  independently  of  the 
act  of  1847. 

The  counsel  for  appellant  cites  several  cases  from  Massachu- 
setts and  Maine,  in  which  it  is  held  that  a  deed  of  this 
character,  not  containing  apt  words  of  grant  on  the  part  of  the 
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wife,  would  not  pass  her  dower,  and  the  case  of  Leamtt  v. 
Lamprey,  13  Pick.  382,  is  especially  cited  as  holding  that 
even  where  the  wife  is  expressly  mentioned  in  the  deed  by 
her  proper  name  and  description  as  executing  it,  yet  it  is,  never- 
theless, held  insufficient  to  bar  her  dower,  for  the  reason  that 
the  body  of  the  deed  contained  no  words  of  grant  used  for 
that  purpose.  But  we  find,  on  reference  to  the  Massachusetts 
statutes,  that  their  language  is  very  different  from  that  of  ours, 
and  while  it  was  construed  by  their  courts  as  requiring  that 
the  wife  should  appear  in  the  body  of  the  deed  as  a  grantor, 
on  the  other  hand  it  was  not  necessary  that  the  certificate  of 
acknowledgment  should  show  either  a  privy  examination,  or 
that  the  contents  of  the  deed  were  explained  to  her  by  the 
officer,  or  that  she  acknowledged  to  the  officer  that  she  execu- 
ted the  deed  and  relinquished  her  dower  in  the  premises 
therein  named,  freely,  voluntarily,  and  without  the  compulsion 
of  her  husband.  In  fact,  no  stress  was  laid  upon  the  exami- 
nation and  acknowledgment  before  an  officer  and  his  certificate 
thereof,  and  in  this  regard  the  husband  and  wife  stood  upon 
the  same  footing.  Indeed,  it. is  stated  in  2  Hilliard's  Abr.  c.  34, 
sec.  45,  that  a  wife  need  not  acknowledge  the  conveyance 
when  she  joins  with  her  husband. 

The  language  of  the  statutes  of  Maine  was  substantially 
like  that  of  the  Massachusetts  laws,  and  received  a  similar 
construction.  The  courts  of  Ohio  and  Indiana,  in  following 
these  decisions  in  the  cases  cited  by  counsel,  seem  to  have  done 
so  without  adverting  to  the  phraseology  of  the  laws  upon 
which  these  decisions  were  based. 

In  this  State,  the  legislature  provided,  in  the  21st  section 
of  the  statute  of  conveyances,  that  a  married  woman  might 
relinquish  her  dower  by  joining  her  husband  in  the 
conveyance,  and  acknowledging  it  before  an  officer  in  such  a 
manner  that  he  could  certify  she  knew  the  nature  of  her  act, 
that  she  was  relinquishing  her  dower,  and  that  in  doing  so 
she  was  acting  by  her  own  volition,  and  without  compulsion 
of  her  husband,  and   the  statute  further  provided  that   the 
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officer  should  annex  to  the  deed  his  certificate  of  these  facts, 
"which,"  says  the  statute,  referring  to  the  certificate,  "  being 
recorded,  together  with  the  deed,  duly  executed  and  acknowl- 
edged by  the  husband,  according  to  law,  shall  be  sufficient  to 
discharge  and  bar  the  claim  of  such  woman  to  dower  in  the 
lands  and  tenements  conveyed  by  said  deed  or  conveyance." 
Under  this  statute  the  wife  must  of  course  join  her  husband 
in  the  deed  by  signing  it,  but  as  that  may  be  done  through 
compulsion  of  her  husband,  the  statute  makes  the  private 
acknowledgment  before  the  officer  the  essential  means  for  pro- 
tecting her  rights,  and  the  most  important  of  the  steps  by 
which  her  dower  may  be  barred.  This  is  our  substitute  for 
the  common  law  mode  of  levying  a  fine  or  suffering  a  com- 
mon recovery,  and  the  controversies  in  our  courts,  under  this 
statute,  have  generally  turned  upon  the  question  of  whether 
the  certificate  shows  the  privy  examination  to  have  been  what 
the  law  requires.  Whether  the  deed  contains  apt  words  of 
grant  used  on  the  part  of  the  wife  for  the  purpose  of  passing 
an  estate  or  interest,  has  never,  to  our  knowledge,  been  made 
a  question.  It  has  always  been  held  sufficient  if  the  wife 
signed  the  deed  with  her  husband  and  properly  acknowledged 
it.  In  Cotton  v.  Ware,  9  Mass.  218,  quoted  by  counsel  for 
appellant,  the  court  say,  "  a  deed  can  not  bind  a  party  sealing 
it,  unless  it  contains  words  expressive  of  an  intention  to  be 
bound."  But  in  this  State,  no  matter  what  words  expressive 
of  an  intention  to  be  bound  the  deed  may  contain,  on  the  part 
of  the  wife,  she  is  in  fact  not  bound  unless  she  undergoes  such 
an  examination  as  the  statute  requires,  and  the  officer  grants  a 
certificate  of  that  fact.  Even  in  that  case,  she  is  only  bound 
to  the  extent  prescribed  by  the  statute,  the  barring  of  her 
dower,  and  is  not  bound  by  the  covenants  in  the  deed,  though 
made  expressly  in  her  name.  We  are  wholly  unable  to  appre- 
ciate the  importance  of  apt  words  of  grant  to  be  used  by  the 
wife  in  the  body  of  the  deed,  for  the  purpose  of  cutting  off 
her  dower,  when  in  fact  she  is  not  possessed  of  an  estate  in 
the  land  which  is  susceptible  of  conveyance,  but  merely  of  a 
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contingent  interest  which  can  only  be  released  for  the  purpose 
of  being  merged  in  the  fee.  As  was  said  by  this  court  in  the 
late  case  of  Bobbins  v.  Kinzie,  45  111.  357,  "  an  inchoate  right 
of  dower  can  not  be  said  to  be  a  present  interest  or  estate  in 
lands."  Why,  then,  should  she  be  required  to  use,  in  her  own 
name,  apt  words  of  grant,  and  apply  them  in  the  body  of  the 
deed  to  her  right  of  dower,  when,  in  fact,  no  estate  passes 
from  her  to  the  grantee,  and  she  signs  and  acknowledges  the 
deed  merely  to  show  her  free  assent  to  her  husband's  convey- 
ance of  his  property,  to  be  held  by  his  grantee  free  from  any 
claim  by  her  under  her  contingent  right  of  dower  ?  The  legis- 
lature might,  if  they  had  thought  proper,  have  provided  that 
her  assent  should  be  shown  by  an  examination  before  the 
officer  merely,  and  his  certificate  of  that  fact,  without  her  signing 
the  deed  at  all,  and  that  her  assent  to  her  husband's  convey- 
ance, thus  evidenced,  should  bar  her  dower.  That  the  legis- 
lature did  not  consider  she  must  be  named  in  the  deed, 
and  use  therein  apt  words  of  conveyance,  or  that  she  was 
in  fact  conveying  anything,  is  clear  from  the  language  used 
at  the  end  of  the  21st  section  of  the  conveyance  act,  where 
they  describe  the  effect  of  the  deed  properly  executed  and  cer- 
tified, not  as  passing  an  estate  to  her  husband's  grantee,  but 
as  discharging  and  barring  her  claim  to  dower.  The  deed 
transfers  no  title  from  the  wife — it  merely  extinguishes  a  con- 
tingent right. 

In  Blaine  v.  Harrison,  11  111.  385,  this  court  said :  "  The 
right  of  dower  in  a  married  woman  is  a  mere  intangible, 
inchoate,  contingent  expectancy,  and  even  in  a  widow,  until  it 
is  assigned,  it  is  no  estate  in  the  land,  but  is  a  right  resting  in 
action  only,  and  can  not  be  aliened.  The  widow  may  release 
her  dower  so  as  to  bar  herself  the  right  of  asserting  it  against 
the  owner  in  fee,  but  she  can  not  invest  any  one  with  it." 

We  will  only  add,  in  conclusion,  that  this  question — the 
mode  in  which  a  deed  must  be  executed  in  order  to  bar  dower 
— is  purely  a  matter  of  local  law,  resting  on  the  construction 
of  our  own  statutes,  and  the  decisions  of  courts  in  other  States 
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can  have  little  weight  in  comparison  with  the  construction 
which  has  been  uniformly  given  to  our  laws  by  the  profession, 
even  though  such  construction  has  never  received  direct  recog- 
nition from  this  court.  This  precise  question  has  not  hitherto 
been  presented,  but  we  entertain  no  doubt  it  has  always  been 
supposed  by  both  the  people  and  the  profession  in  this  State, 
that  a  married  woman  signing  her  husband's  deed,  and  being 
properly  examined  before  an  officer,  and  causing  his  certificate 
of  that  fact  to  be  placed  upon  the  deed,  would  bar  her  dower  in 
the  premises  conveyed,  although  her  name  nowhere  appeared  in 
the  body  of  the  deed.  By  signing  the  deed  she  "joins"  in  it,  and 
having  done  this,  her  dower  is  barred  if  she  takes  the  other  steps 
pointed  out  by  the  statute.  Those  steps  are  most  important 
for  her  protection,  and  have  always  been  guarded  by  this  court. 
But  to  hold  that  signing  the  deed  is  not  joining  in  it  for  the 
purposes  of  this  statute,  would  be  to  disregard  its  spirit  and 
purpose,  and  overturn  a  long  settled  construction,  for  the  pur- 
pose of  enabling  widows  to  claim  what  they  had  once  in  good 
faith  solemnly  professed  to  relinquish. 

Decree  affirmed. 


The  People  of  the  State  of  Illinois  ex  rel. 

American  Central  Railway 

v. 

The  Supervisor  and  Town  Clerk  of  Ohio  Groye 

Township,  Mercer  County. 


1.  Mandamus — writ  is  the  declaration — return  the  plea.  In  proceedings 
for  a  mandamus,  the  alternative  writ  stands  for  the  declaration,  and  the 
return  as  a  plea. 
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2.  Same — requisites  of  a  return.  The  return  to  a  writ  of  mandamus 
must  positively  and  distinctly  set  out  the  facts,  so  that  the  relator  may 
traverse  the  same. 

3.  It  is  not  sufficient  to  aver  conclusions  of  law.  And  if  the  facts  are 
not  stated,  or  if  insufficiently  stated,  the  plea  will  he  held  bad. 

4.  Greater  certainty  is  required  in  a  return,  than  in  an  ordinary  plea  in 
bar,  and  every  intendment  is  made  against  a  return  to  a  writ  of  mandamus, 
which  does  not  answer  the  important  facts. 

5.  Election — registry  law.  An  election  to  subscribe  stock  to  the 
American  Central  Railway,  as  provided  by  the  amendment  to  the  charter 
of  said  railroad,  passed  February  21, 1859,  is  not  within  the  registry  law. 

This  was  an  application  to  this  court,  for  a  writ  of  mandamus 
in  the  name  of  the  people,  upon  the  relation  of  the  American 
Central  Railway,  against  the  Supervisor  and  Town  Clerk  of 
Ohio  Grove  Township,  Mercer  county,  to  compel  the  respon- 
dents to  execute,  issue  and  deliver  to  the  relator,  certain  bonds 
of  said  township,  agreeably  to  the  terms  of  subscription  to 
the  capital  stock  of  said  railroad,  made  by  said  township.  The 
respondents  were  served  with  the  writ,  but  a  return  was  made 
only  by  the  supervisor,  to  which  return,  the  relator  filed  a 
demurrer,  and  the  cause  was  submitted  upon  the  writ,  the 
return  of  the  supervisor  and  the  demurrer  thereto. 

The  opinion  of  the  court  contains  a  full  statement  of  the 
grounds  upon  which  it  was  based. 

Messrs.  Goudy  &  Chandler,  for  the  relator. 

Mr.  B.  C.  Taliaferro,  and  Messrs.  Blanchard  &  Silver, 
for  the  respondents. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  a  relation  by  the  American* Central  Railway,  in 
the  name  of  the  people,  against  the  Supervisor  and  Town 
Clerk  of  Ohio  Grove  Township,  in  Mercer  county,  and  an 
alternative  writ  was  prayed  for  and  granted.  The  alternative 
writ  was  served.     The  town  clerk  makes  no  return  to  the  writ, 
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and  the  supervisor  has  filed  a  return  to  which  relators  have 
demurred. 

The  alternative  writ  alleges  that  the  relator  was  a  corpora- 
tion authorized  by,  and  organized  under,  an  act  of  the  general 
assembly  of  this  State,  with  power  to  construct  and  operate  a 
railway  in  and  through  Mercer  county  in  this  State ;  that  on  the 
21st  day  of  February,  1859,  the  general  assembly  passed  an  act 
by  which  the  several  townships  through  which  the  road  was  or 
might  be  located,  and  the  townships  on  each  side  of  the  railroad 
line,  any  portion  of  which  might  be  within  four  miles  of  the  road, 
might  subscribe,  in  their  corporate  capacity,  to  the  capital  stock 
of  the  road,  such  amount  each  as  they  might  severally  deter- 
mine, not  exceeding  sixty  cents  per  acre  on  the  land  embraced 
in  such  township  at  the  time  of  voting  on  the  proposition  to 
subscribe,  and  might  issue  their  bonds  for  the  amount  thus 
subscribed,  bearing  interest  at  the  rate  of  ten  per  cent,  per 
annum,  making  the  principal  and  interest  payable  at  such 
time  as  the  township  might  provide,  but  requiring  the  sanction 
of  a  majority  of  the  votes  cast  at  such  election;  that  Ohio 
Grove  Township,  or  a  portion  of  it,  is  within  four  miles  of 
the  railroad,  as  the  same  was  located  and  constructed,  and 
is  now  being  operated ;  that  the  requisite  number  of 
legal  voters  required  the  town  clerk  to  call  an  election,  for 
the  determination  of  whether  the  township  would  subscribe 
the  sum  of  seven  thousand  dollars  to  the  capital  stock  of 
the  road,  the  bonds  to  bear  ten  per  cent,  interest  per  annum, 
to  be  issued  for  one  hundred  dollars  each,  payable  ten  years 
after  date,  and  to  be  delivered  to  the  company  when  the 
iron  should  be  laid  on  the  track  of  the  road  from  the  town  of 
Galva  to  Aledo,  in  this  State,  provided  the  iron  should  be  laid 
by  the  1st  of  July,  1869. 

It  is  further  alleged,  that  in  accordance  with  the  requirement, 
and  under  the  act,  the  clerk  called  an  election,  which  was  held 
on  the  23d  day  of  June,  1868,  on  the  terms  specified  in  the 
requirement  of  the  legal  voters,  which  resulted  in  a  majority 
in  favor  of  subscription ;  that  it  thereby  became  the  duty 
13— 51st  III. 
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of  the  supervisor  of  the  township  to  make  a  subscription  of 
seven  thousand  dollars  to  the  capital  stock  of  the  road,  and 
to  execute  in  the  corporate  name  of  the  township  the  bonds 
thereof  in  accordance  with  the  terms  of  the  subscription ; 
that  the  company  had  complied  with  the  terms  and  condi- 
tions named  in  the  proposition,  by  laying  the  iron  on  the  track 
of  the  road  from  Galva  to  Aledo  within  the  time  proposed  ; 
that  ¥m.  M.  Hays,  who  was  then  supervisor  of  the  township, 
on  the  4th  day  of  July,  1868,  made  the  subscription  of  seven 
thousand  dollars  to  the  capital  stock  of  the  road,  which  was 
accepted ;  that  the  railroad  company,  by  its  president,  on  the 
21st  day  of  April,  1869,  made  a  written  demand  on  the  super- 
visor of  Ohio  Grove  Township  to  issue  the  bonds;  that  the 
supervisor  had  neglected  and  refused  to  issue  the  same  or 
any  of  them  to  the  company. 

The  return  states,  that  the  election  was  not  held  in  accord- 
ance with  the  provisions  of  the  act  authorizing  the  election; 
that  the  notices  thereof  were  not  legal  and  posted  ten  days 
before  holding  the  same,  nor  were  judges  and  clerks  legally 
appointed  to  hold  the  same ;  that  there  was  no  registry  of 
the  legal,  voters,  previous  to  the  election,  under  the  seventh 
section  of  the  act  of  the  21st  of  February,  1859,  nor  was 
there  any  attempt  to  comply  with  that  law ;  that  the  terms 
upon  which  the  subscription  was  voted,  required  the  bonds 
and  interest  to  be  paid  at  the  end  of  ten  years,  while  the 
company  had  demanded  bonds  payable  in  ten  years  with  the 
interest  payable  annually  ;  that  Hays,  at  the  time  he  is  sup- 
posed to  have  made  the  subscription,  was  notoriously  insane, 
and  incapable  of  attending  to  or  transacting  business  of  any 
kind ;  that  not  more  than  two-thirds  of  the  votes  of  the 
township  were  cast  at  the  election,  as  appears  by  the  vote  at 
the  previous  general  election ;  that  respondent  knows  of  no 
subscription  having  been  made,  nor  had  any  been  presented 
to  him,  nor  do  the  books  of  the  town  show  that  any  was  ever 
made. 
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The  demurrer  questions  the  sufficiency  of  the  return  as  a 
defense  to  the  prayer  of  the  information.  The  alternative 
writ  stands  for  a  declaration,  and  the  return  as  a  plea.  Like 
other  pleas,  it  must  state  facts  positively  and  distinctly.  The 
return  should  set  out  the  facts  fully,  so  as  to  enable  the  relator 
to  traverse  them.  It  is  not  sufficient  to  aver  conclusions  of 
law.  If  facts  are  not  stated,  or,  if  insufficiently  stated,  the 
plea  will  be  held  bad.  Greater  certainty  is  required  in  a 
return  than  in  an  ordinary  plea  in  bar.  Tapping  on  Man- 
damus, 352,  370  ;  Moses  on  Mandamus,  210.  In  the  case  of 
The  People  v.  Kilduff,  15  111.  492,  it  was  held  that  every  intend- 
ment would  be  made  against  returns  which  do  not  answer 
important  facts. 

The  return  does  not  deny,  and  we  must  hold  it  to  be  true, 
that  an  election  was  held,  judges  and  clerks  appointed,  and 
the  majority  of  the  votes  cast  were  in  favor  of  subscription. 
It  does  not  deny  that  the  proper  requisition  for  an  election 
was  made,  or  that  notices  were  given  ten  days  before  the 
election.  It,  however,  avers,  that  the  election  was  not  called, 
held  and  conducted  according  to  the  requirements  of  the  act 
of  1859,  in  this :  that  there  were  no  legal  notices  posted  for 
the  election  ten  days  previous  thereto,  as  required  by  the  act, 
nor  were  judges  and  clerks  legally  appointed  to  hold  the 
election.  There  is  no  effort  to  specify  in  what  the  notices 
lacked  to  conform  to  the  legal  requirement,  or  in  what  the 
appointment  of  such  officers,  violated  the  law  or  failed  to 
conform  to  its  requirements.  From  what  is  averred  in  refer- 
ence to  these  acts,  the  facts  are  not  stated  so  that  the  court  can 
determine  whether  they  are  sufficient.  In  this  the  pleader 
has  only  averred  his  conclusion  as  to  the  illegality  of  the  acts 
thus  set  up  and  relied  upon  to  prevent  the  peremptory  writ 
from  issuing.  The  return  should  have  specified  the  particular 
facts  which  rendered  the  notices  illegal  and  the  acts  omitted 
in  appointing  the  judges  and  clerks. 

The  return  next  avers,  that  there  was  no  registry  of  the 
voters  of  the  township  prior  to  this  election.     This  presents 
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the  question,  whether  this  is  an  election  requiring  such  a  reg- 
istration. The  first  section  of  the  act  of  Feb.  15, 1855,  (Gross' 
Comp.  267,)  requires  the  board  of  registry  to  meet  on  the 
Tuesday  three  weeks  preceding  any  State,  county,  city  or  town 
election,  (except  town  meetings  in  towns  adopting  the  town- 
ship organization  law,)  and  proceed  to  make  a  list  of  the 
qualified  electors  of  the  town.  In  the  case  of  Boren  v.  Smith, 
47  111.  482,  it  was  held,  that  an  election  on  the  question  of 
changing  a  county  seat,  was  not  a  State,  county,  city  or  town 
election,  within  the  meaning  of  the  registry  law.  This  act  was 
passed  in  1855,  and  the  amended  charter  of  the  company  was 
adopted  in  1859,  four  years  afterwards. 

The  charter  authorizes  the  election  to  be  called  on  ten  days 
notice,  after  a  requisition  is  made  by  the  proper  number  of 
voters.  The  registry  law  requires  the  board  to  meet  three 
weeks  before  the  election,  and  to  make  the  registry  and  give 
notice  and  meet  again  one  week  before  the  election  and  revise 
the  registry  lists.  The  general  assembly  knew  it  would  be 
impossible  to  do  these  things  within  ten  days.  When  they 
authorized  the  election  to  be  held  ten  days  after  the  call,  they 
knew  that  the  board  of  registry  could  not  meet  three  weeks 
before  the  election  and  after  the  call,  and  until  the  call  was 
made,  the  board  of  registry  could  not  know  an  election 
would  be  held.  But  it  may  be  said  the  clerk  might  give 
notice  for  an  election  more  than  three  weeks  from  the  time  it 
was  called.  He  no  doubt  might  do  so,  but  the  law  has  said 
he  may  fix  a  time  but  ten  days  distant,  and  he  had  the 
unquestioned  right  to  do  so  under  the  statute ;  and  having 
done  so,  it  was  impossible  to  make  the  registry.  We  must 
conclude  that  the  legislature  by  adopting  this  law,  which  is 
repugnant  to  the  registry  act,  intended  to  dispense  with  its 
provisions  in  holding  this  election. 

It  is  urged,  that,  as  the  return  alleges,  "  The  subscription 
was  not  made  on  the  4th  day  of  July,  1868,  as  stated  in  the 
petition,  but  a  long  time  subsequent  thereto,  if  at  all ;  that  at 
the  time  the  subscription  was  supposed  to  be  made  by  Wm. 
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M.  Hays,  as  is  alleged  in  said  petition,  he  was  notoriously 
insane,  and  mentally  incompetent  to  make  said  subscription, 
or,  in  fact,  to  transact  any  business  of  that  magnitude,  as 
supervisor  of  said  township,  or  in  any  other  capacity."  It 
will  be  observed,  that  the  averment  is  not  that  Hays  was  insane 
at  the  time  he  made  the  subscription,  but  at  the  time  when  it 
was  supposed  to  have  been  made.  This  by  no  means  asserts 
that  he  was  insane  when  the  subscription  was  made.  Admit 
this  to  be  true,  and  still  it  by  no  means  appears  that  he  was 
not  entirely  rational  when  it  was  made.  The  rules  of  plead- 
ing require  that  all  averments  shall  be  clear,  distinct,  positive 
and  unambiguous,  or  they  must  be  held  defective.  This 
averment  does  not  conform  to  the  requirement,  and  is  there- 
fore insufficient. 

It  is  again  objected,  that  the  vote  for  subscription  was  to 
issue  bonds  payable  in  ten  years,  with  interest,  while  the 
company  had  demanded  bonds  with  the  principal  payable  in  ten 
years,  and  the  interest  annually.  An  inspection  of  the  written 
demand  shows  that  the  demand  was,  that  the  bonds  issue 
according  to  the  subscription.  The  respondent  seems  to  have 
misconstrued  the  terms  of  the  demand,  as  the  nature  or 
character  of  the  bonds  is  not  specified. 

The  relators  having  shown  that  they  are  entitled  \o  the 
relief  sought,  the  peremptory  writ  of  mandamus  must  be 
awarded. 

Mandamus  awarded. 
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Christian  Hutton 

v. 

Joseph  Aenett. 

1.  Evidence — parol  evidence  to  vary  a  writing.  Parol  evidence  is  inad- 
missible for  the  purpose  of  showing  that  other  property,  not  answering  the 
written  description  in  a  mortgage,  was  intended  to  be  included  by  the  mort- 
gagor. 

2.  The  principle  is  well  settled,  that  a  written  instrument  can  not  be 
varied  by  parol  evidence.  The  instrument  must  speak  for  itself,  unless  there 
be  a  latent  ambiguity,  which  may  be  explained  by  such  evidence. 

3.  Former  decisions.  The  case  of  Myers  v.  Ladd,  26  111.  415,  is  not  in 
conflict  with  this  principle. 

4.  Chattel  mortgages — description  of  property  mortgaged — must  con- 
trol. A  mortgagee  of  personal  property  must  see  to  it  that  the  property 
mortgaged  is  correctly  and  truly  described,  so  that  others  may  not  be  mis- 
led. The  description  given  in  the  mortgage  must  control,  otherwise  great 
fraud  and  injury  might  result. 

5.  Trover — action  of — who  can  maintain.  The  doctrine  is  well  settled, 
that  the  action  of  trover  may  be  maintained  by  a  naked  bailee. 

6.  And  equally  so  by  a  pledgee  for  value ;  and,  as  this  court  has  said, 
one  in  such  position  may  loan  the  property  pledged,  temporarily,  to  the 
pledgor,  for  a  special  purpose,  and  recover  in  trover,  if  the  property  be  not 
returned  to  him. 

7.  By  an  arrangement  between  A  and  D,  D  sold  and  turned  out  to  A 
certain  cattle,  to  secure  the  payment  of  $85  borrowed  money,  the  property 
to  be  A's  until  the  debt  was  paid,  D  to  have  until  a  day  specified  to  pay  it. 
Afterwards,  A  loaned  the  cattle  to  D,  temporarily,  and  for  a  specific  pur- 
pose, D  agreeing  to  re-deliver  to  him ;  Held,  that  this  transaction  amounted 
to  a  conditional  sale  of  the  property,  and  D  failing  to  restore  it,  after  the 
purpose  was  fulfilled  for  which  it  was  loaned,  A  could  recover  in  trover. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 


The  opinion  states  the  case. 

Mr.  F.  Yandekvoort,  for  the  appellant. 
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Messrs.  Sackett  &  Bean,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  in  the  Whiteside  Circuit 
Court,  brought  by  Joseph  Arnett,  against  Christian  Hutton, 
for  "  three  head  of  cattle  about  eight  or  nine  years  old,  and 
one  of  them  three  years  old  last  spring,  and  all  of  red  color." 

There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiff 

To  reverse  this  judgment,  the  defendant  has  appealed  to 
this  court.    , 

One  Schuyler  Dow  was  the  person  through  whom  these 
parties  claimed,  and  it  was  in  evidence  he  borrowed,  in  the 
spring,  $85  of  the  plaintiff,  and,  to  secure  him,  turned  out  a 
yoke  of  pale  red  cattle,  as  security,  which  were  to  be  plaintiff's 
until  he  paid  the  money  loaned,  and  he  was  to  have  until  the 
next  October  to  pay  the  money.  The  cattle  were  turned  into 
plaintiff's  yard,  and,  soon  after,  Dow  came  to  him  and  said  he 
had  a  job  of  breaking  to  do  for  a  near  neighbor,  and  wished 
to'  borrow  these  cattle  to  do  that  breaking.  Plaintiff  let  him 
have  them ;  Dow  did  not  return  the  cattle,  and  some  time  after 
plaintiff  found  them  in  the  prairie  near  defendant's.  Defen- 
dant claimed  the  cattle,  and  would  not  settle  with  plaintiff 
about  them,  and  while  plaintiff  was  waiting  for  an  officer  to 
replevy  them  he  met  Hutton  driving  the  cattle  off.  They  were 
worth  about  one  hundred  and  twenty-five  dollars ;  were  about 
eight  or  nine  years  old,  and  pale  red,  one  being  lighter  than 
the  other ;  one  had  a  white  spot  on  his  forehead  and  some 
white  spots  about  the  flanks — was  not  a  spotted  ox.  Schuy- 
ler Dow  testified  that  he  owned  the  cattle  in  question,  and  sold 
them,  or  turned  them  out  to  plaintiff,  to  secure  a  debt,  about 
the  last  of  March,  1868.  They  were  red,  about  eight  or  nine 
years  old.  Plaintiff  had  possession  of  them  five  or  six  hours, 
and  then  loaned  them  to  Dow  to  do  some  breaking.  Dow  was 
to  have  until  the  first  of  the  following  October  to  pay  the 
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debt.  He  bought  the  oxen  of  Martin  Rice,  giving  his  note  for 
them,  defendant  signing  the  note  as  security. 

The  defendant,  in  his  testimony,  stated  that  he  signed  the 
note  to  Rice,  with  the  understanding  he  was  to  own  the  oxen 
until  Dow  should  do  enough  breaking  for  him  to  pay  this 
note,  but  before  Dow  did  any  breaking,  he  went,  with  defen- 
dant's consent,  to  do  about  a  week's  breaking  for  another 
man.  Defendant  wanted  to  take  the  oxen  he  was  security  for 
home  with  him,  but  concluded  to  take  a  chattel  mortgage  upon 
two  yoke.  Defendant  then  offered  a  chattel  mortgage,  in  the 
proper  form,  from  Dow  to  him,  in  which  the  property  was  thus 
described :  "  One  yoke  of  oxen,  seven  or  eight  years  old  ;  one 
of  said  oxen  is  a  brindle  in  color,  with  the  point  of  his  horn 
broken  off;  the  other  is  a  spotted  one  in  color.  Also  one 
yoke  of  oxen  four  years  old,  color  red." 

On  objection  made  by  plaintiff  that  the  cattle  in  controversy 
were  not  described  in  the  mortgage,  the  court  excluded  it  from 
the  jury.  The  defendant  then  testified  that  Dow  came  back 
to  his  place  about  the  middle  of  June,  bringing  with  him  nine 
oxen,  including  the  "Rice  oxen,"  which  was  the  first  time 
defendant  saw  them.  He  broke  some  prairie  for  defendant, 
and  went  away,  leaving  all  his  oxen  at  defendant's  farm.  They 
remained  there,  running  on  the  prairie,  until  the  14th  of  Sep- 
tember, when  defendant  sold  them  under  the  mortgage. 
Some  time  after,  plaintiff  came  to  defendant  and  claimed  the 
"  Rice  oxen."  Rice  stated  he  formerly  owned  the  oxen  in 
controversy,  and  said  one  was  red  and  the  other  yellow — one 
has  his  horn  jammed.  Thomas  Higgins  testified,  he  knew 
the  Rice  oxen ;  one  was  a  dark  red,  somewhat  spotted,  the 
other  a  light  red — thinks  both  of  his  horns  were  somewhat 
broken.  Dow  testified,  'without  objection,  that  the  cattle 
bought  of  Rice  were  not  included  in  the  mortgage  to  defendant ; 
that  they  were  another  lot  of  cattle  entirely,  bought  of  another 
person — were  not  bought  of  Rice  at  all. 

The  defendant  then  offered  to  prove  by  the  justice  of  the 
peace  who  drafted  the  mortgage,  and  also  by  his  own  testimony, 
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that  at  the  making  of  the  mortgage,  he,  defendant,  had 
made  it  a  condition  that  the  Rice  oxen  should  be  embraced  in 
it ;  that  Dow  assented,  and  proceeded  to  dictate  to  the  justice 
the  first  yoke  of  oxen  described  in  the  mortgage.  This  testi- 
mony was  objected  to  by  the  plaintiff,  and  excluded  by  the 
court.  The  defendant  then  offered  to  prove  by  one  Glassburn, 
and  by  himself,  that  Dow  had  told  each  of  them,  on  the  day 
of  the  sale,  that  the  Rice  oxen  were  included  in  the  mortgage, 
and  that  there  was  no  incumbrance  on  the  cattle,  except 
defendant's  mortgage.  This  testimony  was  also  ruled  out,  on 
objection  by  the  plaintiff,  and  here  arises  the  first  point  made 
by  appellant. 

He  contends  that  parol  evidence  was  admissible  for  the  pur- 
pose of  identifying  the  property  actually  mortgaged,  and  cites 
Myers  et  at.  v.  Ladd  et  al.  26  111.  415.  That  case  is  quite 
different  from  this.  There,  the  description  itself  of  the  pro- 
perty mortgaged  was  perfect,  but  there  was  a  mistake  in  the 
deed  as  to  the  geographical  position  of  the  mill  in  which  it 
was  situated.  There,  it  was  held  the  parol  evidence  was  not 
only  admissible,  but  was  absolutely  indispensable,  to  identify 
the  property  described  in  the  mortgage,  and  when  that  parol 
evidence  did  identify  the  property  consistently  with  the  descrip- 
tion in  the  mortgage,  that  was  sufficient.  To  illustrate,  if  one 
gives  a  bill  of  sale  of  his  black  horses,  and  describe  them  as 
being  then  in  his  barn,  he  shall  not  avoid  it  by  showing  that 
the  horses  were  in  the  pasture  or  on  the  road.  The  description 
of  the  horses  being  sufficient  to  enable  witnesses  acquainted 
with  the  seller's  stock  to  identify  them,  the  locality  specified 
would  be  rejected  as  surplusage.  This  case  has  no  application 
to  the  case  at  bar. 

It  is  a  familiar  principle,  that  a  written  instrument  can  not 
be  varied  by  parol  evidence.  The  instrument  must  speak 
for  itself,  unless  there  be  a  latent  ambiguity,  which  may  be 
explained  by  such  evidence.  We  fail  to  discover  an  ambiguity 
of  any  kind  in  the  mortgage  offered  in  evidence.  Its  infirmity 
consists  in   not   describing   the    cattle  in   controversy,   and 
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whatever  Dow  may  have  said  at  the  time  he  executed  it,  or 
afterwards  at  the  sale,  or  at  any  other  time  after  the  plaintiff's 
rights  accrued,  was  not  evidence  against  the  plaintiff.  He 
made,  no  doubt,  if  defendant  is  to  be  believed,  false  statements 
to  the  defendant  and  others,  but  on  his  oath  he  says  the  Rice 
oxen  were  not  included  in  the  mortgage.  They  were  not,  it  is 
clear,  if  the  description  therein  is  to  control,  and  that  must 
control,  otherwise  great  fraud  and  injury  would  result.  A 
person  claiming  property  like  this,  under  a  mortgage,  must  see 
to  it  that  it  is  correctly  and  truly  described,  so  that  others  may 
not  be  deceived.  If  A  sells  to  B,  by  chattel  mortgage,  or  by 
an  absolute  bill  of  sale,  a  yoke  of  brindled  oxen,  he  shall  not 
be  allowed  to  prove  they  were  described  in  the  deed  as  red. 
The  evidence  offered  and  ruled  out  was  inadmissible,  as  it  con- 
tradicted the  mortgage. 

Another  point  is  made  by  appellant,  that  appellee  showed 
no  legal  title  to  the  property  sufficient  to  maintain  trover.  It 
has  been  long  settled,  that  a  naked  bailee  may  maintain  such 
action.  But  appellee  was  something  more — he  was  a  pledgee 
for  value ;  and  that  one  in  such  position  may  loan  the  property 
pledged,  temporarily,  to  the  pledgor,  for  a  particular  purpose, 
and  recover  in  trover,  if  the  property  is  not  returned  to  him, 
is  settled  by  this  court  in  the  case  of  Cooper  v.  Ray,  47 
111.  53. 

But  this  was  something  more  than  a  mere  pledge.  By  the 
terms  of  the  arrangement  made  by  Dow  with  the  plaintiff,  the 
cattle  were  to  be  the  property  of  the  plaintiff  until  Dow  repaid 
the  money  borrowed.  Dow  sold  and  turned  out  the  cattle  to 
plaintiff  to  secure  $85  of  borrowed  money  ;  they  were  to  be 
his  until  Dow  refunded  the  money  loaned,  and  he  was  to  have 
until  the  next  October  in  which  to  pay  the  money.  The  cat- 
tle were  delivered ;  the  possession  was  changed. 

We  think  the  facts  show  a  sale  subject  to  be  defeated,  and 
title  in  the  plaintiff. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Mark  Skinner  et  al.  Executors  and  Trustees  of 

Walter  L.  Newberry,  deceased, 

v. 

Julia  Butler  Newberry. 

1.  Wills — w7ien  renounced  by  t7ie  widow — slie  takes  one-third  of  personalty 
after  payment  of  debts.  The  construction  to  be  given  to  the  10th  and  11th 
sections  of  our  statute  of  dower,  in  determining  the  share  of  the  widow  in 
the  personal  estate  of  her  deceased  husband,  where  she  has  renounced  his 
will,  is,  that  she  is  entitled  to  one-third  of  the  personal  estate  after  the  pay- 
ment of  debts. 

2.  Same— question  not  affected  by  the  fact  that  tliere  are  children. — And  the 
fact  that  tliere  are  children,  in  this  case,  in  no  wise  affects  the  question. 

3.  Personal  estate — what  constitutes.  Moneys  due  a  testator  at  his 
decease,  upon  contracts  for  the  sale  of  real  estate,  made  by  him  during  his 
life,  no  deed  having  been  executed,  are  to  be  considered  a  part  of  his  per- 
sonal estate,  the  same  as  other  debts  due  the  estate. 

4.  But  the  widow  by  claiming  her  share  of  the  purchase  money,  arising 
out  of  such  contracts,  thereby  bars  her  right  of  dower  in  the  lands  sold. 

5.  And  the  objection,  that  those  contracts  which  were  liable  to  forfeiture 
at  the  death  of  the  testator,  can  not  be  considered  as  personalty,  is  without 
force,  since  the  testator  did  not  assert  such  right. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

This  was  a  suit  in  chancery,  instituted  in  the  Superior  Court 
of  Chicago,  by  the  defendant  in  error,  against  the  plaintiffs  in 
error,  the  facts  in  which  case  are  as  follows  :  On  the  7th  of 
November,  1868,  Walter  L.  Newberry,  of  Chicago,  died  at 
sea,  leaving  a  widow,  the  defendant  in  error,  and  two  daughters, 
one  of  whom  is  an  infant  of  the  age  of  sixteen  years.  New- 
berry left  an  estate  of  about  three  millions  of  dollars,  a  little 
more  than  one-third  of  which  consisted  of  personal  property, 
and  the  remainder  of  real  estate,  situated  in  the  city  of  Chicago. 
By  his  will,  provision  was  made  for  the  widow  and  children, 
but  the  widow  filed  a  renunciation  of  the  will  in  her  favor,  and 
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elected  to  take  her  dower,  and  her  share  of  the  personalty. 
Accordingly,  the  defendant  in  error  filed  her  bill  in  the  court 
below,  claiming  not  only  dower,  but  also,  one-third  of  all  the 
personalty  absolutely,  after  the  payment  of  the  testator's  debts. 
And  the  principal  question  presented  by  this  record  is  2 
What  is  the  share  of  the  personalty,  to  which  she  is  entitled  ? 
A  decree  was  entered  in  the  court  below,  giving  to  complain- 
ant, one-third  of  all  the  personal  estate  after  the  payment  of 
the  debts,  to  reverse  which,  the  record  is  brought  to  this  court 
by  writ  of  error. 

Mr.  Edward  S.  Isham,  for  the  plaintiffs  in  error. 

Mr.  J.  L.  Thompson,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  main  question  in  this  case,  is  precisely  the  same  which 
was  decided  by  this  court,  in  the  case  of  MeMurphy  v.  Boyles, 
49  111.  110.  It  is  as  to  the  construction  to  be  given  to  the 
10th  and  11th  sections  of  our  statute  of  dower,  in  determin- 
ing the  share  of  the  widow  in  the  personal  estate  of  her 
deceased  husband,  where  she  has  renounced  his  will.  In 
that  case,  the  testator  left  no  children,  and  it  was  contended, 
on  behalf  of  his  widow,  that  she  took  all  the  personal  estate 
after  payment  of  debts.  On  behalf  of  the  devisees,  it  was 
insisted  "  her  share"  consisted  merely  of  her  award  of  spe- 
cific property,  and  her  distributive  part  of  unbequeathed 
personal  estate.  On  the  last  point  we  entertained  no  doubt. 
Our  only  difficulty  was,  whether  she  was  not  entitled  to  the 
whole  personal  estate,  as 'in  cases  of  intestacy,  there  being 
in  that  case  no  children.  We  finally,  however,  arrived 
at  the  conclusion  that  the  widow  does  not,  by  renunciation, 
take  as  in  cases  of  intestacy,  and  that  "  the  share"  designed 
to  be  given  by  the  statute,  was  one-third  of  the  personal 
estate  after  payment  of  debts.     In  this  case  the  widow  claims 
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only  one-third,  and  it  is  insisted  by  the  executors,  as  in  the 
other  case,  that  she  is  entitled  only  to  her  award  and  to  her 
distributive  part  of  unbequeathed  personal  property.  Our 
opinion,  however,  announced  in  that  case,  has  not  been  changed 
by  the  arguments  in  this.  The  reasons  of  that  opinion  were 
then  given,  and  it  is  unnecessary  to  repeat  them.  The  fact 
that  there  are  children  in  this  case  in  no  wise  affects  the 
question. 

The  minor  question  here  presented,  whether  moneys  due  the 
testator  at  his  decease,  upon  contracts  for  the  sale  of  real  estate, 
made  by  him  during  his  life,  no  deed  having  been  executed, 
are  to  be  considered  a  part  of  his  personal  estate,  is  one  about 
which  no  doubt  can  reasonably  be  entertained,  and  we  suppose 
it  is  merely  made  by  counsel  in  order  that  the  executors  may 
feel  no  uncertainty  as  to  their  responsibilities  in  the  disposition 
of  an  estate  understood  to  be  very  large.  We  consider  these 
debts  as  much  a  part  of  the  personalty  as  any  others  that  may 
be  due  the  estate.  Drenkles''  Estate,  3  Barr,  377 ;  Hawley  v. 
James,  5  Paige,  456 ;  Fletcher  v.  Ashbruner,  1  Leading  cases 
in  Equity,  note,  534.  By  claiming  her  share  of  the  purchase 
money,  she  cuts  off,  we  have  no  doubt,  her  right  of  dower  in 
the  lands  sold,  and  she  expressly  offers  in  her  bill  to  release 
such  right.  The  fact  that  some  of  these  contracts  were  liable 
to  forfeiture  is  immaterial,  since  the  testator  did  not  assert 
such  right. 

Decree  affirmed. 
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Lucretia  A.  Beach 

V. 

W.  Y.   Miller. 

1.  Married  woman — of  Jier  right  to  sue  in  her  own  name,  under  the  act  of 
1861.  Since  the  act  of  1861,  securing  to  married  women  the  enjoyment  of 
their  separate  property,  the  husband's  right  to  the  curtesy  in  the  land  of 
his  wife  is  contingent,  and  does  not  vest  in  the  husband  until  the  death  of 
his  wife ;  and,  until  it  so  vests,  the  husband  has  no  present  interest  for  which 
he  can  bring  an  action  in  his  own  name,  but  the  wife  may,  under  the  act  of 
1861,  maintain  an  action  in  her  own  name  when  her  separate  property  has 
been  injured,  or  her  rights  thereto  have  been  affected. 

2.  So,  where  land  was  conveyed  to  the  wife,  since  the  passage  of  the  act 
of  1861,  she  may  maintain  an  action  in  her  own  name  for  a  breach  of  cove- 
nants in  the  deed,  without  joining  her  husband. 

3.  Incumbrance — what  constitutes — of  aright  of  way.  Where  the  owner 
of  a  tract  of  land  had  conveyed  to  a  railroad  company  a  right  of  way  over  the 
same,  upon  which  the  company  had  built  and  were  operating  their  road, 
and  subsequently  thereto  such  owner  conveys  the  same  land  to  another,  by 
deed  purporting  to  pass  the  fee  to  the  entire  tract,  without  any  reservation 
in  respect  to  such  right  of  way,  the  easement  so  held  by  the  railroad  com- 
pany is  an  incumbrance  upon  the  land,  and  its  existence  constitutes  a  breach 
of  a  covenant  against  incumbrances  contained  in  the  deed,  for  which  the 
covenantee  may  maintain  his  action. 

4.  Nor  is  it  a  release  or  discharge  of  the  covenant,  to  say  that  both  par- 
ties knew  that  a  railroad  was  being  operated,  which  run  through  the  land, 
and  that  such  railroad  company  owned  and  was  in  possession  of  a  certain 
strip  as  their  right  of  way,  and  that  to  that  extent  the  covenant  in  the  deed 
was  not  true,  or  that  it  would  not  be  performed  when  it  was  made. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  presents  the  facts  fully. 

Mr.  H.  IN".  Keiohtly  and  Messrs.  "Williams  &  Clark,  for 
the  plaintiff  in  error. 


1869.]  Beach  v.  Miller.  207 


Briefs  of  counsel. 


Where  a  party  conveys  land,  through  which  a  railroad  runs, 
with  covenants  of  warranty  of  title  in  fee  simple,  free  from  all 
incumbrances,  such  right  of  way  is  an  incumbrance  upon  the 
fee,  and  constitutes  a  breach  of  the  covenant  against  incum- 
brances. 2  Washburn,  p.  706 ;  Barlow  v.  McKinley,  24  Iowa 
Reports. 

A  covenant  to  maintain  a  division  fence  is  an  incumbrance. 
Kellogg  v.  liobinson,  6  Yermont  627. 

This  is  not  a  parallel  case  with  one  where  a  public  road  runs 
across  the  land,  though  even  in  such  case  very  respectable 
courts  have  held  the  warrantor  liable.  Such  is  the  case  of 
Kellogg  v.  Ingersoll,  2  Mass.  p.  97,  where  Parsons,  C.  J., 
delivered  the  opinion;  and  Rawle  on  Covenants,  p.  118,  says 
that  the  current  of  authority  has  set  strongly  in  favor  of  the 
ruling  in  Kellogg  v.  Ingersoll,  and  that  in  all  the  New  Eng- 
land States  it  has  been  settled  that  a  public  highway  does 
constitute  at  law  a  breach  of  the  covenant  against  incum- 
brances. Butler  v.  Gale,  1  Williams'  Yt.  742 ;  .Paints  v. 
Whitney,  3  Gray's  Mass.  576 ;  Hubbard  v.  Norton,  10  Conn. 
431. 

Mr.  A.  M.  Craig,  for  the  defendant  in  error. 

It  is  not  a  breach  of  covenant  to  include,  in  a  conveyance 
of  land,  a  part  which  was  occupied  and  used  as  a  public  high- 
way ;  the  seizin  and  right  to  convey  remains  in  the  owner  of 
the  land  on  which  the  highway  is.  Whitebeek  v.  Cook  et  ux. 
15  Johnson  482. 

If  one  should  convey  land,  and  reserve  from  the  operation  of 
his  deed  so  much  of  the  land  as  was  then  occupied  by  a  right 
of  way,  such  land  would,  upon  an  abandonment  of  the  right 
of  way,  revert  to  the  grantor,  and  such  reversionary  interest 
was  a  right  that  could  be  conveyed,  and  might  be  included  in 
the  conveyance.     Yates  v.  Hathaway,  15  Johns.  452. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant,  brought  by  plaintiff  in 
error,  in  the  Knox  Circuit  Court,  against  defendant  in  error, 
to  recover  damages  claimed  to  have  been  sustained  by  reason 
of  an  alleged  breach  of  covenants  contained  in  a  deed,  by 
which  the  latter  conveyed  to  the  former  the  east  half  of  the 
north-east  quarter  of  section  35,  in  township  11  north,  of  range 
2  east,  except  four  acres  in  the  south-east  corner,  south  of 
"  Middle  Prairie  road."  The  covenant  contained  in  the  deed, 
and  upon  which  this  action  is  founded,  is  this  : 

"And  the  said  party  of  the  first  part,  for  himself  and  his 
heirs,  executors  and  administrators,  does  hereby  covenant  to 
and  with  the  said  party  of  the  second  party,  her  heirs,  execu- 
tors, administrators  and  assigns,  that  he  is  well  seized  of  the 
premises  above  described,  as  of  a  good  and  indefeasible  estate 
of  inheritance  in  fee  simple,  and  has  good  right  to  sell  and 
convey  the  same  in  manner  and  form  aforesaid ;  that  the 
above  described  premises  are  free  from  all  incumbrances,  and 
that  the  above  described  premises,  in  the  quiet  and  peaceable 
possession  of  the  said  party  of  the  second  part,  her  heirs  or 
assigns,  against  the  claims  of  all  persons  whomsoever,  he  will 
forever  warrant  and  defend." 

Breaches  are  assigned  on  each  of  these  covenants,  in  the 
usual  form.  A  large  number  of  pleas  were  filed,  and  issues 
joined  on  a  part  of  them,  and  demurrers  sustained  to  the 
others,  and  a  trial  was  had  before  the  court  and  a  jury,  result- 
ing in  a  verdict  and  judgment  in  favor  of  defendant. 

On  the  trial  below,  it  appeared  that  the  defendant  in  error, 
on  the  27th  day  of  September,  1855,  conveyed  the  right  of 
way  across  the  land  described  in  the  deed  sued  upon,  to  the 
Peoria  &  Oquawka  Railroad  Company.  The  consideration 
mentioned  is  one  hundred  dollars,  but  the  width  of  the  right 
of  way  is  not  mentioned,  nor  is  it  located  by  description  in  the 
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deed.  But  the  evidence  shows  that  the  road  is  constructed 
across  this  land  and  is  in  use  by  the  company.  It  also  appears 
that  the  company  claims  one  hundred  feet  in  width  and  eighty- 
one  and  one-half  rods  in  length  across  the  land.  It  also  appears 
that  the  railroad  was  in  the  use  and  occupancy  of  this  strip  of 
land  at  the  time  plaintiff  purchased,  and  that  he  was  aware  of 
the  fact,  but  nothing  seems  to  have  been  said  in  reference  to 
it,  at  the  time  or  previous  to  the  sale.  Plaintiff  in  error 
claims  that  this  is  such  an  incumbrance  as  creates  a  breach  of 
the  covenant  against  incumbrances,  but  defendant  insists  that 
it  is  not,  and  that  the  action  cannot  therefore  be  maintained. 
There  is  nothing  which  shows  that  there  was  any  reservation 
of  this  right  of  way  from  the  operation  of  defendant's  deed. 
He  conveyed  the  tract  as  a  whole,  except  the  four  acres,  which 
does  not  apply  to  this  right  of  way.  The  deed,  by  its  terms, 
conveyed  all  of  the  lands  embraced  within  the  lines  of  the 
description,  except  the  four  acres  it  reserved,  and  this  strip 
passed  as  effectually  by  the  conveyance  as  any  other  three 
acres  in  the  tract.  And  the  fee  to  this  strip  no  doubt  passed 
to  and  vested  in  plaintiff  as  did  the  balance  of  the  land 
embraced  in  the  deed.  The  conveyance  to  the  railroad  only 
purports  to  convey  the  right  of  way  and  not  the  fee  to  the 
land.  Even  if  it  was  capable  of  taking  the  fee,  the  deed  does 
not  purport  to  convey  it. 

The  husband's  right  to  the  curtesy  is  contingent,  and  until 
it  vests  he  has  no  present  interest  in  the  land.  It  does  not 
vest  in  the  husband  until  the  death  of  the  wife ;  and  until  he 
has  a  present  interest  he  has  no  right  to  sue.  In  this  case,  the 
land  belongs  to  the  wife,  and  she  may,  as  repeatedly  held  by 
this  court,  maintain  an  action  in  her  own  name  when  her  pro- 
perty has  been  injured  or  her  rights  thereto  have  been  affected. 
The  suit  was  therefore  properly  brought,  as  the  covenant  was 
to  her  and  the  ownership  in  her. 

Was  this  right  of  way,  then,  an  incumbrance  upon  the  land  ? 
We  think  it  was.  It  is  true,  the  authorities  on  this  ques- 
tion are  not  harmonious,  but  we  think  the  current  holds 
14 — 51  st  III. 
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such  an  easement  to  be  an  incumbrance,  and  that  they  are 
supported  by  the  better  reason.  In  the  case  of  Prescott  v. 
Trueman,  4  Mass.  627,  Chief  Justice  Parsons,  in  delivering 
the  opinion  of  the  court,  says:  "Thus  the  right  to  an  ease- 
ment of  any  kind  in  the  land,  is  an  incumbrance.  So  is  a 
mortgage.  So,  also,  is  a  claim  of  dower,  which  may  partly 
defeat  the  plaintiff's  title,  by  taking  a  freehold  in  one-third  of 
it."  And  to  the  same  effect  are  the  cases  of  Mitchell  v. 
Warner,  5  Conn.  497,  and  Harlow  v.  Thomas,  15  Pick.  68, 
where  it  is  held  that  a  private  way  over  the  land  is  an  incum- 
brance. A  right  to  go  upon  the  land  to  clear  an  artificial 
water  course,  has  been  so  held,  {Prescott  v.  Williams,  5  Met- 
calf  433,)  and  a  right  to  cut  timber  on  land  was  held  to  be  an 
incumbrance.     Catchcart  v.  Bowman,  5  Barr  319. 

In  the  case  of  Kellogg  v.  Ingersoll,  2  Mass.  97,  Chief  Justice 
Parsons  said,  in  delivering  the  opinion  of  the  court,  that  "the 
court  are  well  satisfied  that  the  road,  as  there  described,  is  an 
incumbrance  on  the  land  sold.  It  is  a  legal  obstruction  to  the 
purchaser  to  exercise  that  dominion  over  the  land,  to  which  the 
lawful  owner  is  entitled.  An  incumbrance  of  this  nature  may 
be  a  great  damage  to  the  purchaser,  or  the  damage  may  be 
very  inconsiderable,  or  merely  nominal.  The  amount  of 
damages  is  a  proper  subject  of  consideration  for  the  jury,  who 
may  assess  them,  but  it  cannot  affect  the  question  whether  a 
public  town  road  is  an  incumbrance  of  the  land  over  which  it 
is  laid." 

"Where  a  purchaser  acquires  the  fee  to  land  free  and  unin- 
cumbered, he  obtains  the  absolute  dominion  over  it,  and  may 
use  and  enjoy  it  by  appropriating  it  to  any  legitimate  use  he 
may  choose.  But  where  it  is  subject  to  easements  it  is  not 
free,  nor  can  he  enjoy  it  to  its  full  extent.  When  incumbered 
by  a  private  or  public  way  passing  over  it,  he  does  not  have 
absolute  dominion  over  it  as  he  would  were  it  not  under  such 
servitude.  With  the  easement  of  a  private  way,  the  person 
holding  it  can  use  and  enjoy  it  in  his  own  right  for  the  pur- 
poses of  the  way,  and  the  owner  of  the  fee  can  not  control  its 
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use.  So  of  a  public  highway,  the  public  enjoy  the  right  to 
its  unobstructed  use,  in  defiance  of  the  owner  of  the  fee. 
Where  property  is  free  from  such  servitudes,  the  owner  may 
use  and  appropriate  every  part  of  it  to  his  individual  and 
exclusive  use,  but  the  portion  occupied  by  such  easements  is 
not  in  any  sense  under  his  control  in  its  use  and  enjoyment, 
except  it  be  consistent  with  the  enjoyment,  and  without 
obstructing  those  having  the  easement  in  its  enjoyment. 

When  a  purchaser  obtains  title  by  deed  without  covenants, 
he  of  course  takes  it  subject  to  all  defects  and  incumbrances 
it  may  be  under  at  the  time  of  the  conveyance.  But  where  a 
person  insists  upon  and  obtains  covenants  for  title,  he  has  the 
right,  when  obtained,  to  rely  upon  them  and  enforce  their  per- 
formance or  recover  damages  for  their  breach.  The  vendor  is 
under  no  compulsion  to  make  covenants  when  he  sells  land, 
but  having  done  so  he  must  keep  them  or  respond  in  dama- 
ges for  injury  sustained  by  their  breach.  Nor  is  it  a  release  or 
discharge  of  the  covenant  to  say,  that  both  parties  knew  it  was 
not  true  or  that  it  would  not  be  performed  when  it  was  made. 
A  person  may  warrant  an  article  to  be  sound  when  both  buyer 
and  seller  know  it  is  unsound  ;  so  the  seller  may  warrant  the 
quantity  or  quality  of  an  article  he  sells  when  both  parties 
know  that  it  is  not  of  the  quality  or  does  not  contain  the 
quantity  warranted.  In  fact,  the  reason  the  purchaser  insists 
upon  covenants  for  title,  or  a  warranty  of  quality  or  quantity, 
is  because  he  either  knows  or  fears  that  the  title  is  not  good  or 
that  the  article  lacks  in  quantity  or  quality.  If  he  were  per- 
fectly assured  on  those  questions,  he  would  seldom  be  tenacious 
in  obtaining  a  covenant  or  warranty. 

If,  then,  a  private  or  public  way  is  an  incumbrance,  and  we 
have  seen  that  it  is,  it  follows  that,  in  principle,  a  turnpike  or 
railway,  legally  located  and  running  over  a  piece  of  land, 
upon  the  same  ground  and  for  the  same  reasons  must  he  held 
to  be  an  incumbrance,  as  it  in  an  equal  or  greater  degree 
obstructs  or  incumbers  the  free  use  of  the  land.  And  a  per- 
son selling  land  thus  incumbered,  and  covenanting  that  it  is 
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not,  must  be  held  to  perform  his  covenant  bj  its  removal,  or 
respond  in  damages. 

We  are  aware  that  in  Pennsylvania  a  different  rule  obtains. 
But  in  that  State  the  government  and  subsequent  vendors 
allow  in  measurement  of  land  six  per  cent,  of  the  quantity, 
which  the  public  have  a  right  to  appropriate  for  highways 
without  compensation  to  the  owner. 

Such  being  the  case,  we  should  not  expect  to  find  their 
courts  holding  that  a  public  highway  was  such  an  incumbrance 
as  would  amount  to  a  breach  of  the  covenant  against  incum- 
brances. It  is  true,  the  court  does  not  place  the  decision  upon 
this  ground,  but  it  no  doubt  had  its  weight  with  the  court. 

And  it  is  true,  that  in  E"ew  York,  in  the  case  of  Whitebech  v. 
Cook,  15  Johns.  R.  49,  Spencer,  Justice,  in  delivering  the  opin- 
ion of  the  court,  expressed  a  strong  doubt  whether  a  public 
road  was  such  an  incumbrance. 

In  Maine,  'New  Hampshire,  Connecticut,  Vermont  and 
Iowa,  their  courts  seem  to  have  followed  the  case  of  Kellogg 
v.  Ingersoll,  and  are  opposed  to  the  doctrine  of  the  Pennsyl- 
vania courts. 

Although  the  fee  may  not  have  passed  by  the  deed  in  this 
case,  still  the  right  of  user  was  granted,  and  that  being  vested 
in  the  railroad  company,  and  they  having  its  exclusive  use,  it 
must  be  held  to  be  an  incumbrance,  within  the  covenants  of 
this  deed,  and  being  an  incumbrance,  it  operated  as  a  breach 
of  the  covenant,  and  gives  the  right  of  recovery. 

But  the  court  below,  having  acted  upon  rules  not  in  accord- 
ance with  the  views  herein  expressed,  the  judgment  of  that 
court  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  Y.  Thompson 

v. 

Henry  Sutton, 

1.  Justices  op  the  peace — consolidating  causes  of  action — splitting  a 
demand.  Under  the  statute  requiring  a  party  commencing  a  suit  before  a 
justice  of  the  peace,  to  consolidate  all  his  demands  which  are  of  such  a 
nature  as  to  admit  of  it,  and  which  do  not  exceed  one  hundred  dollars 
when  consolidated,  into  one  action,  if  the  plaintiff  splits  his  demand  and 
sues  for  one  item  only,  he  is  thereby  barred  from  suing  to  recover  for  any 
of  the  other  items. 

2.  In  such  case,  the  bar  only  extends  to  the  items  not  incorporated  in  the 
suit,  not  the  original  claim. 

3.  Same— -for m  of  action  immaterial.  A  party  may  succeed  in  any  form 
of  action,  on  appeal  from  a  justice  of  the  peace  to  the  circuit  court,  when  it 
appears  that  the  justice  of  the  peace  had  jurisdiction  of  the  subject  matter. 

4.  In  such  cases,  the  only  question  to  be  determined  is,  had  the  justice 
of  the  peace  jurisdiction;  if  so,  the  plaintiff  can  not  be  held  to  the  same 
form  in  which  his  claim  was  prosecuted  before  the  justice  of  the  peace. 

5.  Former  decisions.  The  case  of  Gates  v.  City  of  Aurora,  44  111.  121, 
is  not  in  conflict  with  the  decisions  announced  in  the  cases  of  Vaughan  v. 
Thompson  et  al.  15  111.  39,  and  Swingley  v.  Raines,  22  ib.  216,  which  are  in 
harmony  with  the  views  here  presented. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

The  opinion  of  the  court  fully  states  the  case. 

Messrs.  S.  "W.  &  T.  B.  Harris,  for  the  appellant. 

Messrs.  Olin  &  Armstrong,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  originally  commenced  before  a  justice 
of  the  peace  in  Grundy  county,  by  Henry  Sutton,  against 
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Thomas  Y.  Thompson,  resulting  in  a  judgment  in  favor  of 
Thompson.  The  plaintiff  appealed  to  the  circuit  court,  in 
which  court  he  obtained  a  judgment,  to  reverse  which,  the 
defendant  appeals  to  this  court. 

It  appears  from  the  abstract,  that  plaintiff's  demand  before 
the  justice  was  fifty  dollars,  for  driving  cattle. 

The  point  made  here  by  appellant  is,  that  the  claim  before 
the  justice  was  for  the  penalty  under  the  statute  respecting 
drovers,  and  the  circuit  court  permitted  the  plaintiff  to  prove 
a  case  of  trespass  in  driving  away  his  bull.  The  defendant 
offered  to  prove,  in  the  circuit  court,  that  no  claim  of  this  kind 
was  made  before  the  justice,  and  no  other  claim  than  the  statu- 
tory penalty,  which  the  court  disallowed  and  the  defendant 
excepted. 

The  court,  on  behalf  of  the  plaintiff,  instructed  the  jury, 
that  in  case  the  plaintiff  should  not  by  the  evidence  bring 
himself  within  the  statute  which  provides  a  penalty  for  driving 
off  cattle,  yet  he  might,  in  this  suit,  recover  damages  of  the 
defendant  for  such  driving  off  of  his  property,  if  the  jury 
shall  believe,  from  the  evidence,  that  the  defendant  or  those  in 
his  employment  drove  off  the  bull  of  the  plaintiff,  whether 
they  intended  or  not  to  do  so,  if  by  such  driving  off  the  plain- 
tiff sustained  any  damage,  expense  or  loss,  and  the  measure 
of  damages  is  the  expense  and  loss  sustained  by  reason  of 
such  driving  off;  and  further  instructing  them,  it  was  immate- 
rial, in  the  suit,  what  was  claimed  or  proved  in  the  justice's 
court,  but  that  the  suit  was  to  be  determined  on  the  evidence 
in  the  circuit  court. 

On  this  state  of  case,  appellant  raises  this  question :  can  a 
plaintiff  select  and  bring  forward  one  demand  and  distinct 
cause  of  action  before  the  justice,  and  being  defeated  on  that, 
appeal  to  the  circuit  court,  and  then,  for  the  first  time,  and 
without  notice,  bring  forward  another  distinct  cause  of  action, 
and  thus  throw  the  costs  of  the  entire  litigation  upon  the 
defendant. 
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Appellant  cites  section  35  of  the  act  respecting  justices  of 
the  peace,  Gross'  Stat.  393,  which  provides,  in  all  suits  which 
shall  be  commenced  before  a  justice  of  the  peace,  each  party 
shall  bring  forward  all  his  demands  against  the  other,  existing 
at  the  time  of  the  commencement  of  the  suit,  which  are  of 
such  a  nature  as  to  be  consolidated,  and  which  do  not  exceed 
one  hundred  dollars  when  consolidated ;  and  on  refusing  or 
neglecting  so  to  do,  the  same  shall  be  forever  barred  from 
suing  for  any  such  debt  or  demand. 

The  inference  .appellant  draws  from  this  is,  that  he  shall 
never  be  allowed  to  bring  them  forward  again,  and  as  we 
understand  him,  no  part  of  the  claim. 

We  have  supposed  the  bar  extended  only  to  the  claim  he 
did  not  bring  forward  and  incorporate  in  the  suit,  not  the 
original  claim — as  for  instance,  when  the  claim  consists  of 
several  items,  the  whole  not  exceeding  one  hundred  dollars,  a 
plaintiff  suing  for  one  of  the  items,  is  barred  from  suing  there- 
after to  recover  for  any  of  the  other  items.  He  cannot  split 
up  his  claim  and  bring  several  suits  upon  the  different  items. 
Lucas  v.  Le  Compte,  42  111.  303. 

There  is  no  precise  criterion  by  which  to  determine,  in  every 
case,  the  nature  of  the  plaintiff's  cause  of  action  when  suing 
before  a  justice  of  the  peace.  No  account  in  writing  need  be 
filed,  if  the  suit  be  upon  an  account,  and  if  for  a  trespass,  no 
particulars  of  the  trespass  need  be  alleged ;  in  short,  nothing 
does  usually  appear,  from  any  papers,  what  the  character  of 
the  claim  really  is,  and  there  is  more  or  less  groping  in  the 
dark  until  the  evidence  shall  develop  it. 

By  the  justice's  transcript  in  this  case,  it  appears  the  demand 
was  "fifty  dollars  for  driving  cattle."  There  is  no  claim,  or 
intimation,  that  a  penalty  was  the  subject  of  the  suit,  yet  when 
the  plaintiff  was  examined  as  a  witness  on  the  trial,  he  stated, 
he  did  not  give  evidence  before  the  justice  of  expenses  in 
finding  the  bull  or  the  damage  done  to  him — that  he  was  not 
allowed  to ;  that  his  brother  made  a  statement  of  the  case 
before  the  justice,  and  stated,  the  suitwas  brought  under  the 
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statute  to  recover  a  penalty — he  himself  simply  stating  the 
value  of  the  bull, 

The  plaintiff,  it  would  seem,  acquiesced  in  this  statement  of 
the  cause  of  action  made  by  his  brother,  and  the  suit  pro- 
ceeded to  trial  and  judgment.  The  question  then  is,  was  it 
legitimate  to  allow  the  plaintiff  to  change  his  ground  and 
proceed  for  an  entirely  different  cause  of  action  in  the  circuit 
court. 

It  is  very  certain,  from  the  plaintiff's  own  evidence,  that  the 
demand  he  presented  before  the  justice  was  for  a  statutory 
penalty,  and  it  appears  he  was  permitted  to  proceed,  in  the 
circuit  court,  for  a  trespass,  and  to  recover  therefor. 

The  trespass  consisted  in  driving  off  the  plaintiff's  bull,  by 
the  defendant,  he  being  a  drover,  and  the  proof  requisite  to 
sustain  the  trespass  was  of  the  same  character  as  that  which 
would  be  necessary  to  sustain  an  action  for  the  penalty  given 
by  the  statute,  except  as  to  the  scienter.  The  trespass  would 
be  proved  by  evidence  that  the  defendant  unlawfully  drove  off 
the  plaintiff's  bull,  whereas,  by  the  statute,  in  an  action  for  the 
penalty,  there  must  be  proof  that  the  defendant  did  the  act 
knowingly.  With  this  difference,  the  character  of  the  suit 
was  the  same. 

But  if  the  defendant  was  surprised  by  the  course  the  action 
took,  he  could  have  asked  for  and  obtained  a  continuance,  in 
order  to  prepare  to  meet  the  attack  in  that  direction. 

But  should  a  plaintiff  in  any  case  be  held  to  the  form  in 
which  his  claim  may  have  been  presented  before  the  justice 
of  the  peace  %  Do  the  demands  of  justice  require  this  ?  In 
these  neighborhood  tribunals,  forms  are  discarded,  the  sub- 
stance alone  being  regarded — the  gist  of  the  action  is  sought 
out ;  and  in  all  the  cases  which  have  come  before  this  court  on 
this  question,  we  have  uniformly  regarded,  as  the  only  ques- 
tion, had  the  justice  of  the  peace  jurisdiction  of  the  matter 
brought  before  him  for  investigation  ?  It  surely  can  make  no 
difference  what  the  plaintiff  may  call  his  action  ;  the  question 
should  be,  do  the  matters  of  complaint  and  grievance  come 
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within  the  acknowledged  jurisdiction  of  the  justice  who  tries 
it.  Vaughan  v.  Thompson  et  al.  15  111.  39 ;  Swingley  v. 
Haines,  22  ib.  216  ;  Powell  v.  Feeley,  49  ib.  143. 

Testing  this  case  by  these  principles,  we  can  perceive  no 
error  in  the  rulings  of  the  circuit  court  in  submitting  the  case 
to  the  jury,  and  their  verdict  is  sustained  by  the  evidence. 

It  might  be  supposed  the  case  of  Gates  v.  City  of  Aurora, 
44  111.  121,  is  against  the  views  here  presented,  but  it  is  not,  as 
it  will  be  observed  in  that  case  the  law  required  the  ordinance 
violated  to  be  named  in  the  warrant,  and  thereby  it  became 
the  foundation  of  the  action,  and  could  not  be  changed  with- 
out the  consent  of  the  opposite  party. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Horace  L.  Sage 

V. 

Newell  Browning. 

1.  Chattel  mortgages — effect  of  actual  notice  of  a  mortgage  not  acknowl- 
edged. A  chattel  mortgage  not  acknowledged,  is  void,  as  against  a  junior 
mortgagee,  notwithstanding  he  took  with  actual  notice  of  the  elder  mort- 
gage. 

2.  Former  decisions.  The  same  rule  is  announced  in  the  cases  of 
Forrest  v.  Tinkham,  29  111.  141 ;  Porter  v.  Dement,  35  ib.  478,  and  Frank  v. 
Miner,  50  ib.  444.  The  cases  of  Van  Pelt  v.  Knight,  19  111.  535,  and  Hathom 
v.  Lewis,  22  ib.  395,  are  not  in  conflict  with  this  doctrine.  gl> 

3.  Chattel  mortgages.  The  rule  in  regard  to  the  effect  of  actual 
notice  of  an  unrecorded  deed  of  realty,  has  no  application  to  the  case  of  a 
chattel  mortgage  not  legally  executed  and  acknowledged. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county  ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 
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This  was  an  action  of  replevin  for  a  horse,  originally  brought 
before  a  justice  of  the  peace,  by  the  appellant,  against  the 
appellee,  and  judgment  was  rendered  in  favor  of  the  defendant. 
An  appeal  was  taken  to  the  Circuit  Court  of  Knox  county,  and 
a  trial  had  before  the  court  and  a  jury,  which  resulted  in  like 
manner.  The  plaintiff  brings  the  case  to  this  court  upon  writ 
of  error. 

The  case  involves  a  conflict  between  two  chattel  mortgages 
on  the  property  in  question,  one  executed  to  the  plaintiff  in 
error,  June  1,  1867,  by  one  Charles  H.  Sage,  for  $250,  and 
recorded  the  same  day ;  and  the  other,  executed  by  the  same 
party,  to  the  defendant  in  error,  February  27, 1867,  for  $56.16, 
but  which  was  not  acknowledged  before  the  proper  officer. 
The  question  presented  by  the  record  is,  whether  the  plaintiff 
in  error  can  claim  priority  in  his  mortgage,  though  subsequent 
in  its  date,  on  account  of  the  failure  of  the  defendant  in  error 
to  have  his  mortgage  acknowledged  before  the  proper  officer, 
notwithstanding  he  had  actual  notice  of  the  elder  mortgage. 

Mr.  F.  C.  Smith  and  Mr.  A.  M.  Craig,  for  the  plaintiff  in 
error. 

Messrs.  Frost  &  Tunnicliff,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  case  turns  upon  the  question,  whether  the  mortgagee 
in  a  chattel  mortgage  not  acknowledged  before  the  proper 
officer,  can  hold  the  property  against  a  junior  mortgagee  who 
took  with  actual  notice  of  the  elder  mortgage.  In  the  cases 
of  Forrest  v.  Tinkham,  29  111.  141 ;  Porter  v.  Dement,  35  ib. 
478,  and  Frank  v.  Miner,  50  ib.  444,  this  court  has  held  the 
elder  mortgage  to  be  void  in  such  cases,  notwithstanding  actual 
notice. 

Counsel  for  the  defendant  in  error  cite  Van  Pelt  v.  Knight, 
19  111.  535,  and  Hathorn  v.  Lewis,  22  ib.  395,  as  holding  a 
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different  rule.  The  first  case  hardly  touches  this  question,  and 
the  second  was  decided  on  the  ground  that  the  purchaser  in 
that  case,  in  buying  from  the  mortgagor,  was  understood  to 
be  buying  only  his  equity  of  redemption,  and  did  not  pay  the 
full  value  of  the  property,  but  allowed  for  the  mortgage.  The 
court  evidently  considered  him  under  an  implied  promise  to 
pay  the  mortgage.  This  case  can  not,  therefore,  be  regarded 
as  in  substantial  conflict  with  the  later  decisions. 

Counsel  refer  to  the  rule  in  regard  to  the  effect  of  actual 
notice  of  unrecorded  deeds  of  realty.  A  comparison,  however, 
of  the  1st  section  of  the  act  of  chattel  mortgages  with  the 
23d  section  of  the  act  of  conveyances,  will  show  there  is  no 
analogy.  In  the  one  act,  a  mortgage  not  legally  executed  and 
acknowledged,  is  declared  void,  as  to  all  third  persons ;  in 
the  other,  an  unrecorded  deed  is  declared  void,  as  to  creditors 
and  subsequent  purchasers  without  notice. 

The  instructions  of  the  circuit  court  were  in  conflict  with 
the  rule  established  by  this  court,  and  the  judgment  must  be 
reversed. 

Judgment  reversed. 


Olof  Johnson 

v. 
James  Camp. 


1.  Harvested  crop — whetlier  it  passes  under  a  foreclosure.  The  owner 
of  land  executed  a  mortgage  thereon,  which  was  foreclosed  in  equity,  and  a 
sale  had  thereunder.  Pending  the  suit  for  foreclosure,  the  mortgagor  leased 
the  lands  to  a  third  person,  who  raised  a  crop  of  wheat  and  oats  thereon,  which 
he  harvested  and  put  in  stacks.  After  the  crop  was  harvested,  and  before 
the  time  of  redemption  expired,  an  agent  of  the  purchaser  under  the  fore- 
closure was  put  in  possession,  under  a  writ  of  possession,  issued  at  the 
instance  of  the  purchaser,  and  took  and  carried  away  the  crop,  applying  it 
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to  his  own  use  or  that  of  his  principal :  Held,  that  the  crop  so  grown  upon 
the  premises,  and  harvested,  did  not  pass  to  the  purchaser  under  the  mort- 
gage, but  belonged  to  the  tenant  who  raised  it. 

2.  Measure  op  damages — in  trespass  de  bonis  asportatis — of  punitive 
damages.  The  agent  who  took  and  carried  away  the  grain  under  such  cir- 
cumstances was  guilty  of  a  trespass,  for  which  punitive  damages  might  be 
recovered  by  the  owner,  as  he  should  have  known  that  under  the  law  he 
had  no  right  thereto.  Nor  is  his  liability  in  that  regard  diminished,  because 
he  may  have  supposed  he  was  entitled  to  the  grain.  He  should  have 
learned  his  rights,  if  he  did  not  know  them. 

3.  In  actions  of  trespass  de  bonis  asportatis,  the  plaintiff  is  entitled  to 
recover  no  more  than  the  value  of  the  property,  when  appropriated,  unless 
the  trespass  were  willfully  or  maliciously  committed,  and  in  such  case  puni- 
tive damages  may  be  awarded.    This  is  a  question  for  the  jury. 


Writ  of  Error  to  the  Circuit  Court  of  Henry  county ;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

The  facts  are  fully  presented  in  the  opinion. 

Messrs.  Bennett  &  Yeeder,  for  the  plaintiff  in  error. 

Mr.  H.  Bioelow,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  for  taking  and  carrying  away 
a  quantity  of  wheat  and  oats.  It  appears  that  the  land  on 
which  the  wheat  and  oats  had  been  cultivated  had  been  sub- 
ject to  a  mortgage,  which  had  been  foreclosed  and  a  sale  made, 
and  Bishop  Hill  Colony  having  become  the  purchaser,  plain- 
tiff in  error,  as  its  agent,  was  put  into  possession  under  a  writ 
issued  for  the  purpose.  Defendant  in  error  had  rented  the 
land  of  one  Baker,  and  had  harvested  the  grain  and  placed  it 
in  the  shock  before  plaintiff  in  error  was  put  into  possession 
of  the  land.  He,  after  being  placed  in  possession,  had  the 
grain  threshed  and  hauled  away  from  the  premises. 
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It  is  insisted,  that  in  actions  of  trespass  to  personal  property, 
a  plaintiff  can  not  recover  more  than  the  value  of  the  pro- 
perty when  appropriated  by  the  defendant,  unless  the  tres- 
pass was  willfully  or  maliciously  committed.  This  is  no  doubt 
true,  as  a  general  proposition  ;  but  it  at  last  depends  upon  the 
circumstances  surrounding  the  case,  in  determining  whether 
it  was  willful  or  malicious. 

From  the  estimates  of  persons  well  acquainted  with  the 
grain,  from  its  appearance  while  growing,  and  by  comparing 
it  with  other  grain  in  the  neighborhood,  the  yield  of  which 
they  knew,  there  was  much  more  than  was  swTorn  to  by  the 
witness  who  threshed  it.  Those  who  fixed  the  number  of 
acres  and  the  quantity  per  acre,  make  the  amount  of  oats  715 
bushels,  and  75  of  the  wheat,  which  at  the  prices  fixed  when 
it  was  threshed  and  removed,  would  amount  to  $470,  which 
would  leave  seventy  dollars  for  threshing  and  removing  it  to 
market,  which  was  probably  what  the  jury  allowed  if  they 
acted  upon  the  evidence  of  the  witnesses  of  defendant  in  error. 
On  the  other  hand,  if  the  estimate  of  the  thresher  is  taken, 
there  were  but  535  bushels  of  oats  and  64  bushels  of  wheat, 
which  at  the  same  price,  would  amount  to  but  $363.  We  pre- 
sume they  did  not  find  their  verdict  on  this  basis,  unless  they 
found  damages  as  smart  money. 

They  could  only  find  punitive  damages  when  there  was  a 
willful  or  malicious  trespass,  as  we  have  seen.  And  the  ques- 
tion is  then  presented,  whether  the  evidence  wTould  warrant 
such  damages.  Plaintiff  in  error  knew  that  defendant  in  error 
had  cultivated  the  grain ;  that  he  had  leased  the  ground  from 
the  owner,  and  that  he  himself  had  no  title  to  the  premises 
until  he  purchased  and  acquired  his  deed.  He  knew  that  he 
was  not  entitled  to  the  land  or  its  possession  until  after  the 
redemption  had  expired,  and  he  acquired  the  master's  deed ; 
and  he  knew  that  he  could  only  acquire  possession  by  a  writ 
which  the  decree  directed  to  be  issued  ;  and  he  should  have 
known  that  he  only  thus  acquired  the  possession  of  the  land 
and  fixtures,  but  no  right  to  personal  property  on  the  land. 
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Any  one  would  have  said  that  when  placed  in  possession,  had 
he  taken  the  horses,  cattle  and  other  personal  property  of 
defendant,  found  on  the  premises,  and  converted  them  to  his 
own  use,  it  would  have  heen  a  wanton  and  willful  trespass. 
And  wherein  consists  any  distinction  ?  "We  are  unable  to  per- 
ceive it. 

He,  without  any  claim,  has  appropriated  the  property  of 
defendant  in  error,  to  his  own  use  or  to  that  of  his  principal. 
Nor  does  it  matter  that  he  swears  he  acted  in  good  faith. 
He  should  have  learned  his  rights  if  he  did  not  know  them. 
He  seems  to  have  acted  recklessly  in  taking  and  appropriating 
this  property,  and  we  think  the  jury  were  warranted*  in 
finding  punitive  damages. 

Nor  are  we  prepared  to  say,  that  we  should  reverse  the 
judgment,  even  if  the  jury  acted  upon  the  evidence  of  the 
witnesses  of  defendant  in  error,  rather  than  for  the  plaintiff  in 
error.  Defendant  in  error,  by  legitimate  evidence,  made  a 
prima  facie  case,  entitling  him  to  recover,  if  not  overcome  by 
rebutting  testimony.  If  the  jury  did  not  credit  the  witnesses 
of  plaintiff  in  error,  then  they  were  warranted  in  acting  upon 
the  evidence  adduced  by  the  defendant  in  error.  His  was 
legitimate  evidence  of  the  quantity  and  value  of  the  property. 
Not  so  specific  as  the  evidence  for  the  defense,  but  still  suffi- 
cient to  warrant  the  verdict  if  the  jury  gave  to  it  more  credit 
than  that  of  the  other  party.  They  were  the  judges  of  the 
weight  that  should  be  given  to  the  evidence,  the  credit  to  be 
given  to  witnesses,  the  facts  that  it  proved ;  and  this  court 
seldom  disturbs  their  finding  unless  we  can  clearly  see  that 
the  evidence  does  not  sustain  it.  "We  think  this  is  not 
such  a  case.  We  perceive  no  error  in  the  instructions,  and  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Hiram  Smith  et  al. 

v. 

George  M.  Hollenback  et  al. 


1.  Statute  of  frauds — of  trusts  in  parol.  Where  it  is  alleged  that  a 
grantee  of  lands  holds  the  title  to  a  portion  of  the  premises  in  trust  for  a 
third  person,  and  there  is  no  written  evidence  of  such  alleged  trust,  nor 
anything  to  create  a  resulting  trust,  even  if  such  express  trust  did  exist,  it 
was  of  such  a  character  as  to  fall  within  the  statute  of  frauds. 

2.  Naked  possession — is  not  such  evidence  of  title  as  will  support  a  decree 
for  conveyance.  A  court  of  chancery  will  sometimes  interfere  to  protect  a 
title  which  is  evidenced  only  by  possession,  against  disturbance  by  the  asser- 
tion of  a  false  or  fraudulent  claim ;  but  it  will  not  decree  a  conveyance  to 
the  occupant  merely  by  virtue  of  his  possession,  as  against  a  person  holding 
the  legal  title.  Rights  growing  out  of  possession  are  matters  purely  of  legal 
cognizance. 

3.  Forcible  entry  and  detainer — title  not  involved.  The  right  of 
possession  alone  is  involved  in  an  action  of  forcible  entry  and  detainer, 
which  is  wholly  independent  of  title. 

This  was  a  petition  for  a  rehearing.  This  case  was  decided 
at  the  September  term,  A.  D.  1867,  and  is  reported  in  46  111. 
252,  where  a  statement  of  the  facts  is  fully  set  forth. 

Eeference  is  made  to  that  case  for  a  better  understanding 
of  the  opinion  of  the  court  upon  the  petition. 

Mr.  John  C.  Champlin,  Mr.  O.  C.  Gray  and  Mr.  J.  H. 
Felch,  for  the  plaintiffs  in  error. 

Per  curiam  :  A  petition  for  a  rehearing  has  been  presented 
in  this  case,  and  we  would  willingly  grant  it,  in  view  of  all  the 
facts,  if  we  could  do  so  without  violating  the  settled  rules  of 
law.  It  is  urged,  the  circumstances  clearly  indicate  that  James 
Miller  held  the  legal  title  in  trust  for  his  brother,  Abraham. 
But  there  is  no  written  evidence  of  that  fact,  and  as  there  was 
nothing  to  create  what  is  technically  known  as  a  resulting 
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trust,  if  James  was  in  fact  holding  for  Abraham,  the  trust  was 
of  such  a  character  as  to  fall  within  the  statute  of  frauds. 

It  is  said,  further,  that  the  plaintiff  in  error,  Getty  Jane,  has 
possession,  and  this  is  evidence  of  title.  This  is  true,  and  a  court 
of  chancery  will  sometimes  interfere  to  protect  a  title  which  is 
evidenced  only  by  possession,  against  disturbance  by  the 
assertion  of  a  false  or  fraudulent  claim  ;  but  it  will  not  decree 
a  conveyance  to  the  occupant  merely  by  virtue  of  his  posses- 
sion, and  we  can  not,  in  this  case,  hold  the  mere  possession  of 
the  complainant  a  ground  for  divesting  the  legal  title  of  the 
defendant  and  giving  it  to  complainant.  Even  if  that  title 
was  fraudulently  obtained  from  James  Miller,  in  1853,  the  fraud 
was  upon  him,  and  not  upon  the  complainant,  who  held  no 
title.  Not  only  have  James  Miller  and  his  heirs  acquiesced  in 
the  alleged  fraud,  but  the  complainant  herself  permitted  Boyd, 
the  grantee  of  James,  to  enter  upon  the  premises  in  1853,  and 
to  remain  there  until  1860,  and  his  executor  until  1861,  when 
it  appears  the  complainant  again  entered.  Their  respective 
rights,  growing  out  of  possession,  we  must  leave  to  be  deter- 
mined in  the  pending  action  of  forcible  entry  and  detainer, 
the  prosecution  of  which  it  was  one  of  the  objects  of  this  bill 
to  enjoin.  That  is  a  matter  purely  of  legal  cognizance.  Even 
if  there  were  good  grounds  for  giving  the  complainant  the 
legal  title,  that  would  not  affect  the  action  of  forcible  entry  and 
detainer,  which  is  wholly  independent  of  title. 

The  petition  for  a  rehearing  must  be  overruled. 

Hehearing  denied. 
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William  T,  Robinson 

v. 

C.  F.  McNeill. 

1.  Warranty — transfer  of  book  accounts.  The  mere  transfer  of  book 
accounts  as  unpaid,  amounts  to  a  warranty  that  they  are  unpaid,  and  a 
party  would  be  guilty  of  fraud,  in  selling  as  unpaid  a  debt  which  had  been 
discharged. 

2.  But  such  sale  and  transfer  would  not  imply  a  warranty  that  such 
accounts  were  collectible. 

3.  Parol  evidence — to  vary  tlie  terms  of  a  written  contract.  Where,  at 
the  time  of  a  sale  of  book  accounts,  a  written  contract  was  executed,  specify- 
ing the  terms  of  the  assignment,  and  the  instrument  contained  no  warranty 
that  such  accounts  were  collectible,  parol  evidence  can  not  be  received  to 
add  to  its  terms,  by  proving  there  was  such  warranty. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Charles  R.  Stake,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  George  B.  Joiner,  for  the  appellant. 

Messrs.  Roff  &  Doyle,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  a  promissory  note  given  by  McNeill 
to  Robinson,  in  consideration  of  the  assignment  of  certain 
open  book  accounts,  and  the  defense  was,  that  Robinson  war- 
ranted the  accounts  to  be  unpaid  and  collectible,  which  it  is 
alleged  they  were  not.  The  verdict  and  judgment  were  for 
the  defendant. 

The  mere  transfer  of  the  accounts  as  unpaid  amounted  to  a 
warranty  that  they  were  so,  as  Robinson  knew  whether  he  had 
received  payment,  and  would  be  guilty  of  a  fraud  in  selling 
15 — 51  st  III. 
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as  unpaid  a  debt  which  had  been  actually  discharged ;  but  the 
sale  implied  no  warranty  that  the  accounts  were  collectible, 
and  unless  Robinson  expressly  warranted  they  were  so,  the 
fact  that  they  were  not,  would  be  no  defense  to  the  note.  The 
only  proof  of  such  warranty  is  the  testimony  of  a  witness  as 
to  what  Robinson  said  at  the  time  of  sale.  But  at  the  time 
of  the  sale  a  written  contract  was  executed  by  Robinson, 
specifying  the  terms  of  the  assignment.  This  was  introduced 
on  the  trial,  and  it  contained  no  warranty  that  the  accounts 
were  collectible,  so  far  as  its  contents  are  set  forth  in  the  bill 
of  exceptions,  which  purports  to  give  its  substance,  the  con- 
tract itself  having  been  lost  before  the  bill  of  exceptions  was 
prepared.  As  this  assignment  contained  no  warranty,  it  was 
obviously  improper  to  add  to  its  terms  by  proof  of  what  the 
parties  said  at  the  time  of  its  execution,  and  the  evidence  givei? 
for  that  purpose,  and  which  was  objected  to,  should  have  beei» 
excluded. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


David  J.  Noble 

v. 

Matilda  McFarland. 

1.  Limitations — married  women — of  the  effect  of  the  act  of  1861.  The 
act  of  1861,  securing  to  married  women  the  enjoyment  of  their  separate 
property,  does  not  operate  to  divest  the  husband  of  an  estate  by  the  curtesy 
in  his  wife's  lands,  which  had  vested  before  the  passage  of  that  act ;  and 
while  the  husband  and  wife  may  join  in  an  action  to  recover  the  lands  of 
the  latter,  thus  situated,  they  are  not  bound  to  do  so,  and  the  three  years 
within  which  the  wife  must  commence  her  action,  under  the  limitation 
act  of  1839,  after  her  disability  is  removed,  will  not  commence  to  run  until 
after  the  death  of  her  husband. 
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2.  Ouster — what  constitutes — as  between  tenants  in  common.  Where  one 
of  two  tenants  in  common  of  land,  obtains  the  actual,  exclusive  possession 
of  the  whole  tract,  claiming  it  as  his  own,  and  denying  any  right  of  his  co- 
tenant  in  the  premises,  and  upon  ejectment  being  brought  against  him  by 
his  co-tenant  to  recover  his  interest,  the  defendant,  instead  of  entering  a 
disclaimer  as  to  the  plaintiff's  interest  in  the  land,  pleaded  not  guilty  and 
set  up  the  statute  of  limitations :  Held,  that  these  acts  on  the  part  of  the 
defendant  constituted  an  ouster,  and  relieved  the  plaintiff  from  the  neces- 
sity of  proving  an  ouster  by  any  other  evidence. 

Appeal  from  the  Circuit  Court  of  Mercer  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  facts  are  fully  presented  in  the  opinion. 

Mr.  J.  C.  Pepper  and  Mr.  T.  G-.  Frost,  for  the  appellant. 

Messrs.  A.  G.  &  J.  M.  Kirkpatrick,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellee,  in  the 
Mercer  Circuit  Court,  against  appellant,  for  the  recovery  of 
the  north-west  quarter  of  section  22,  town  14  north,  range  5 
west  of  the  4th  p.  m.,  to  the  October  term,  1867.  The  first 
count  claimed  five-sixteenths  ;  the  second  count  an  undivided 
three-eighths,  and  subsequently  an  additional  count  was  filed, 
claiming  an  undivided  one-fourth.  The  general  issue  was 
filed,  and  a  joinder  had  thereon.  A  jury  was  waived,  by  consent 
of  parties,  and  a  trial  had  by  the  court,  on  an  agreement  of 
facts  as  follows  : 

"  1st.  On  the  part  of  the  plaintiff,  as  follows,  viz  :  That 
James  Toucey  died  intestate,  in  Wythe  county,  Virginia,  on 
the  30th  day  of  June,  1838,  seized  in  fee,  by  a  regular  chain  of 
conveyances  from  the  United  States,  of  the  W.  W.  &2,  14  N"., 
5  W.  in  Mercer  county,  Illinois,  being  the  premises  described 
in  the  declaration.     That  he  was  lawfully  married  to  Mary 
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Cranston  on  the  29th  day  of  February,  1809.  That  at  the 
time  of  his  death  he  left  surviving  him  his  wife,  Mary  Touce}', 
and  four  children,  viz :  the  plaintiff,  Matilda  Toucey,  inter- 
married with  George  McFarland,  Robert  L.  Toucey,  James 
H.  Toucey,  and  Alexander  Toucey,  they  being  his  only  heirs 
at  law.  That  the  plaintiff,  then  Matilda  Toucey,  was,  on  the 
2d  day  of  November,  1830,  lawfully  married  to  George 
McFarland.  That  from  the  7th  day  of  June,  1832,  to  the  6th 
day  of  May,  1851,  inclusive,  there  were  eight  children  born 
to  said  George  and  Matilda  McFarland  as  the  lawful  issue  of 
said  marriage,  all  of  such  children  being  now  living.  That 
said  George  McFarland,  the  husband  of  the  plaintiff,  died  on 
the  30th  day  of  January,  1864.  That  this  suit  was  instituted 
on  the  22d  day  of  January,  1867.  That  Alexander  Toucey, 
one  of  said  heirs,  died  intestate,  unmarried,  on  the  3d  of  April, 
1854,  leaving  no  children  or  descendants  of  children.  That 
Mary  Toucey,  wife  of  said  James  Toucey,  died  on  the  16th  of 
June,  1855.  That  at  the  time  of  the  service  of  the  declara 
tion  in  this  case,  the  defendant  was  in  the  actual  possession  of 
the  said  premises.  That  Robert  L.  Toucey  is  still  living. 
That  James  H.  Toucey  died  some  time  in  the  year  1839. 

"  2d.  On  the  part  of  defendant,  as  follows  :  The  following 
conveyances  are  offered  to  show  claim  and  color  of  title  made 
in  good  faith :  1.  Deed  from  James  H.  Toucey  to  James  S. 
Thompson  for  the  whole  quarter,  executed  August  19th,  1839. 
2.  Deed  from  James  S.  Thompson  and  wife  to  Lewis  Noble, 
also  for  the  whole  quarter,  executed  October  31st,  1842.  3. 
Deed  from  Lewis  Noble  and  wife  to  J.  "W.  Hudson,  for  80 
acres,  south  half  of  the  quarter,  dated  August  21st,  1846.  4. 
Contract  from  J.  W.  Hudson  to  the  defendant,  for  said  south 
half,  dated  August  29th,  1863.  5.  Deed  from  Lewis  Noble  and 
wife  to  the  defendant  for  the  north  half  of  the  said  quarter, 
dated  February  7th,  1850.  6.  That  David  J.  Noble  paid 
all  the  taxes  on  and  was  in  possession  of  the  north  half  from 
1851  to  1862,  inclusive.  That  J.  W.  Hudson  paid  all  the  taxes 
on  and  was  in  possession  of  the  south  half  from  1851  to  1862, 
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inclusive.  7.  That  from  1862  to  the  time  of  the  commence- 
ment of  this  suit,  the  defendant  was  in  possession  of  and  paid 
all  taxes  due  on  the  whole  quarter." 

The  court  found  the  issues  in  favor  of  plaintiff,  and  that  she 
was  the  owner  of  an  undivided  one- fourth  of  the  land.  Defen- 
dant entered  a  motion  for  a  new  trial,  which  was  overruled  by 
the  court,  and  he  brings  the  record  to  this  court  on  appeal,  and 
seeks  to  reverse  the  judgment. 

It  is  first  insisted,  that  the  act  of  February  21st,  1861, 
entitled  "  An  Act  to  protect  married  women  in  their  separate 
property,"  notwithstanding  the  husband  of  appellee  had 
acquired,  by  marriage  and  the  birth  of  children,  an  estate  by 
the  curtesy,  gave  the  wife  the  exclusive  control  of  her  interest 
in  this  land,  and  she  was,  under  the  act  of  1839,  bound  to 
bring  her  suit  within  three  years  from  that  date,  or  become 
barred.  In  the  case  of  Rose  v.  Sanderson,  38  111.  247,  it  was 
held,  that  the  first  clause  of  that  act  can  not,  without  a  very 
forced  construction,  be  held  to  apply  to  estates  vested  in  a 
husband  at  the  date  of  its  passage,  and  that  there  is  not  the 
slightest  reason  why  courts  should  seek,  by  such  construction, 
to  depart  from  the  rational  import  of  the  language.  In  Cole  v. 
Van  Riper,  44  111.  58,  it  was  again  held,  that  the  act  does 
not  divest  the  husband  of  his  right  to  curtesy  in  the  lands  of 
the  wife.  These  cases  are  to  the  point,  and  are  conclusive  of 
this  question.  While  the  husband  and  wife  might  have  sued, 
during  his  lifetime,  to  recover  the  wife's  estate  in  these  premi- 
ses, they  were  not  bound  to  do  so,  and  she  is  not  barred  by 
having  delayed  until  after  his  death. 

The  agreement  shows  that  appellee  was  one  of  four  heirs 
who  inherited  this  property  from  her  father ;  that  at  his  death 
she  was  covert,  and  so  continued  until  the  death  of  her  hus- 
band, on  the  30th  day  of  January,  1864;  that  she  instituted 
this  suit  within  three  years  after  his  death.  It  then  appears 
that  she  is  the  owner  of  one-fourth  of  the  premises  by  descent 
from  her  father,  and  that  she  is  not  barred  of  a  recovery  by 
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the  statute  of  limitations,  by  reason  of  her  coverture.  But 
inasmuch  as  the  statute  had  run  against  her  deceased  brother, 
the  interest  she  claims  to  have  inherited  of  him  is  completely 
barred. 

It  is  again  urged,  that  although  appellee  is  not  barred  by 
the  statute  of  limitations,  being  a  tenant  in  common  with 
appellant,  she  cannot  recover  unless  she  prove  an  actual  ouster 
by  appellant.  It  is  admitted  that  appellant  was  in'  under 
color  of  title  to  the  whole  tract,  and  that  he  claimed  and 
asserted  that  he  was  the  owner  of  the  whole.  He  denied,  in 
the  most  emphatic  manner,  that  appellee  held  any  interest  in 
the  land,  and  defended  the  suit  upon  the  ground  that  her 
action  was  barred  by  the  statute  of  limitations.  Instead  of 
entering  a  disclaimer  as  to  her  interest,  he  pleaded  not  guilty, 
and  resisted  in  the  usual  mode  her  right  of  recovery.  He  was 
in  the  actual,  exclusive  possession  of  the  land,  claiming  it  as 
his  own,  and  denying  her  title.  If  this  does  not  constitute  an 
ouster,  we  are  at  a  loss  to  perceive  what  acts  could  be  done  to 
produce  that  result.  He  appropriated  the  property  held  in 
common  to  his  own  exclusive  use,  insisting  it  was  his,  and  not 
only  excluding  appellee  from  its  use,  but  denied  that  she  had 
any  right  to  participate  in  its  enjoyment.  Whatever  may 
have  been  held  by  other  courts,  we  would  be  reluctant  to 
hold  that  such  acts  do  not  constitute  an  ouster  of  a  tenant  in 
common.  It  seems  to  us  that  the  mere  statement  of  the  facts 
renders  reasoning  unnecessary  to  establish  the  proposition. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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John  McCarty 

v. 

The  People  op  the  State  of  Illinois. 


Evidence — in  rebuttal  of  evidence  of  good  chcuracter.  A  party  on  trial 
upon  a  charge  of  murder,  introduced  evidence  of  his  good  character  by 
general  reputation,  which  was  sought  to  be  rebutted  by  evidence  of  particu- 
lar acts  of  misconduct  or  crime,  and  that,  by  rumors  and  reports  in  the 
country :  Held,  that  such  proof  in  rebuttal  was  inadmissible ;  every  man  is 
presumed  ready  at  all  times  to  defend  his  general  character,  but  not  his  indi- 
vidual acts. 


Writ  of  Error  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  Sylvanus  Wilcox,  Judge,  presiding. 

John  McCarty  was  indicted  in  the  court  below,  for  the 
alleged  murder  of  one  Michael  Kinsella.  The  trial  resulted 
in  a  verdict  of  guilty  of  manslaughter,  and  the  jury  fixed  the 
term  of  confinement  in  the  penitentiary  at  ten  years.  A  new 
trial  was  denied,  and  judgment  entered  upon  the  verdict,  and 
the  defendant  thereupon  sued  out  this  writ  of  error.  The 
question  arising  upon  the  assignment  of  errors,  is  clearly  set 
forth  in  the  opinion  of  the  court. 

Mr.  B.  F.  Parks,  for  the  plaintiff  in  error. 

Mr.  K.  L.  Divine,  for  the  people. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  point  made  on  this  record,  deemed  necessary  to  be 
noticed,  is,  that  after  the  defendant  had  given  evidence  of  his 
good  character,  by  general  reputation,  permitting  the  prosecu- 
tion to  give  in   evidence   particular   acts  of  misconduct  or 
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crime,  in  rebuttal,  and   that,  by   rumors  and   reports  in  the 
country. 

Were  this  the  law,  no  person  arraigned  for  crime,  in  which 
his  uniform  good  character  prior  to  the  alleged  offense,  which 
this  court  has  said  is  an  element  proper  for  the  jury  to 
consider  in  the  trial  of  all  offenses,  had  been  established  by 
testimony,  would  incur  the  risk  attendant  upon  the  production 
of  such  proof,  if  it  could  be  rebutted  by  proof  of  rumors  or 
reports  of  particular  aberrations.  Every  man  is  presumed 
ready  at  all  times  to  defend  his  general  character,  but  not  his 
individual  acts — of  those  he  must  have  due  notice.  No  matter 
how  pure  one's  life  may  be,  he  would  hardly  venture  upon  the 
proof  if  to  be  followed  by  such  consequences. 

We  have  been  referred  to  no  authority  allowing  such  evi- 
dence in  rebuttal,  and  on  principle  we  do  not  think  the  right 
to  do  so  can  be  maintained. 

For  this  error  the  judgment  is  reversed  and  the  cause 
remanded,  that  a  new  trial  may  be  had. 

Judgment  reversed. 


John  C.  Scales  et  al. 

v. 
Albert  C.  Labar  et  al. 

1.  Setting  aside  defaults — how  far  discretionary.  The  matter  of  set- 
ting aside  defaults  is  regarded  as  largely  discretionary  with  the  circuit  court, 
and  the  appellate  court  will  not  interfere,  unless  it  is  plainly  apparent  that 
such  discretion  has  been  wrongfully  and  oppressively  exercised. 

2.  So,  where  it  is  the  rule  of  the  circuit  court,  that  copies  of  affidavits 
offered  in  support  of  a  motion  to  set  aside  a  default  shall  be  served  upon  the 
opposing  counsel,  which  is  neglected  to  be  clone,  and  the  court  refuses  to 
entertain  the  motion,  this  is  not  such  error  as  can  be  availed  of  in  this 
court. 
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3.  Motion  to  set  aside  default — wJien  it  must  be  made.  A  motion  to 
set  aside  a  default  comes  too  late  when  made  at  a  term  subsequent  to  that 
at  which  the  default  is  entered. 


Writ  of  Error  to  the  Superior  Court  of  Chicago  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Arthur  W.  Windett,  for  the  plaintiffs  in  error. 

Mr.  R.  S.  Greene,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

It  is  the  rule  of  this  court  to  regard  the  matter  of  setting 
aside  defaults  as  largely  discretionary  with  the  circuit  court, 
and  to  interfere  only  in  cases  where  it  is  plain  that  such  discre- 
tion has  been  wrongfully  and  oppressively  exercised.  We 
can  not  say  the  present  is  a  case  of  that  character.  The  plain- 
tiffs in  error  claim  they  had  filed  a  plea  before  the  default  was 
taken.  The  record,  however,  is  silent  upon  that  point,  and 
the  affidavits  filed  to  establish  that  fact  are  so  loosely  drawn 
that  only  by  a  wide  latitude  of  construction  can  they  be 
regarded  as  stating  that  a  plea  had  been  filed  in  the  case  at 
bar.  We  can  not  say  the  court  erred  in  refusing  to  set  aside 
the  default,  upon  these  affidavits,  the  more  especially  as  it 
gave  the  appellant  leave  to  renew  his  motion  upon  new  affida- 
vits. The  motion  was  then  renewed  upon  new  affidavits,  and 
again  overruled  by  the  court,  on  the  ground  that  copies  of  the 
new  affidavits  had  not  been  served  on  the  opposing  counsel, 
as  required  by  a  standing  rule  of  the  court.  No  further 
motion  was  made  until  the  next  term,  when,  as  held  in  Cook 
v.  Wood,  24  111.  295,  and  Smith  v.  Wilson,  26  ib.  186,  it  was 
too  late.  The  plaintiff  in  error  has  no  right  to  complain  of 
these   proceedings.     His   first   affidavit   was   very  loose  and 
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uncertain,  and  the  court  granted  all  he  could  demand  in  giving 
him  leave  to  renew  his  motion  upon  fresh  affidavits,  and  in 
renewing  his  motion,  it  was  his  duty  to  comply  with  the  stand- 
ing rules  of  the  court. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Eli  Bothwell 

v. 

Alfred  Brown. 


1.  Compounding  a  felony — what  constitutes.  Where  a  person  who  is 
charged  with  larceny,  pays  money  to  the  person  from  whom  the  property 
was  stolen,  upon  an  agreement  that  the  latter  would  not  prosecute  for  the 
larceny,  that  would  be  compounding  a  felony,  and  would,  of  itself,  constitute 
a  crime  indictable  and  punishable  as  such. 

2.  Consideration — what  is  sufficient.  Where  a  person  who  is  charged 
with  the  crime  of  larceny,  pays  money  to  the  person  from  whom  the  pro- 
perty was  stolen,  for  the  purpose  of  reimbursing  the  latter  for  the  expenses 
he  had  incurred  in  searching  for  the  property,  and  the  circumstances  tended 
to  show  that  the  party  paying  the  money  was  guilty  of  the  charge,  the  pur- 
pose of  making  the  payment  was  a  sufficient  consideration  to  support  the 
agreement  under  which  the  payment  was  made,  and  the  money  could  not 
be  recovered  back. 


Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  C.  Mason  and  Messrs.  Frost  &  Tunnicliff,  for  the 
appellant. 
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Mr.  G.  C.  Lanphere  and  Mr.  A.  M.  Craig,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
brought  by  appellant  before  a  police  magistrate,  against  appel- 
lee, and  removed  to  the  Circuit  Court  of  Knox  county,  where 
a  trial  was  had,  resulting  in  favor  of  appellee,  and  the  record 
is  brought  to  this  court  and  we  are  asked  to  reverse  the  judg- 
ment of  the  court  below,  because  it  is  claimed  that  the  verdict 
is  against  the  evidence,  and  that  the  court  below  misdirected 
the  jury. 

In  this  case,  appellee  contends  that  the  money  was  paid  to 
him  by  appellant  to  reimburse  him  for  money  he  had  expended 
in  searching  for  horses  which  had  been  stolen  from  him,  and  with 
which  crime  appellant  was  charged,  and  for  whose  arrest  a 
warrant  was  in  the  hands  of  an  officer.  On  the  other  hand, 
it  is  claimed,  that  appellant  paid  the  money  to  extinguish 
appellee's  title  to  the  horses,  which  he  had  sold  to  one  Tim- 
mons,  and  to  whom  he  was  liable  on  the  implied  warranty. 
The  jury  have  found  that  the  money  was  paid  to  reimburse 
appellee  for  his  loss  and  expense  in  finding  the  horses.  When 
all  the  evidence  is  considered,  we  perceive  that  there  is  evi- 
dence from  which  it  may  be  inferred  that  appellant  was  guilty 
of  the  charge. 

Appellee  swears  that  his  horses  were  stolen  from  his  stable, 
in  Knox  county,  and  they  were  found  in  the  possession  of 
Timmons,  in  the  State  of  Missouri,  who  claimed  to  have  pur- 
chased them  of  appellant,  and  it  is  not  denied  that  this  claim 
is  true.  Then  the  first  we  learn  of  the  horses,  after  they  were 
stolen,  they  were  in  the  hands  of  appellant  when  he  sold  them 
to  Timmons  ;  and  if  honestly  acquired,  why  not  prove  it,  as 
it  may  be  supposed  he  could  readily  have  done.  But  no  effort 
was  made  to  show  how  he  obtained  them,  although  he  must 
have  known  he  was  charged  with  the  crime.  Not  only  so, 
but  his  father  and  mother  denied  all  knowledge  of  where 
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he  was  at  the  time  of  the  trial  in  the  circuit  court.  If  innocent, 
why  conceal  from  his  parents  his  residence  or  place  of  abode. 
These  are  all  circumstances  tending  to  prove  that  he  was 
guilty,  and  if  so,  he  caused  the  loss  of  time  and  the  money 
expended  in  finding  the  horses,  and  that  constituted  a  suffi- 
cient consideration  to  support  the  contract  to  pay  the  money 
to  appellee.  The  evidence  tends  to  prove,  that  it  was  paid  as 
such  indemnity,  and  is  sufficient  to  sustain  the  verdict.  " 

If,  however,  the  money  was  paid  to  compound  the  felony, 
then  the  contract  would  be  immoral  and  clearly  against  the 
law.  If  it  was  paid  on  an  agreement  not  to  prosecute  for 
the  larceny,  it  would  be  compounding  a  felony,  and  would,  of 
itself,  constitute  a  crime,  indictable  and  punishable  as  such. 
But  the  jury  were  informed,  that  if  they  believed  such 
was  the  agreement,  then  appellee  acquired  no  title  to  the 
money.  And  the  jury  virtually  found  that  the  money  was 
not  paid  to  compound  a  felony,  or  stop  the  prosecution  that 
had  been  commenced. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Nathaniel  J.  Austine 

v. 

The  People  of  the  State  of  Illinois. 

1.  Evidence— written  admission  of  guilt — made  with  a  view  to  compro- 
mise— not  admissible.  The  written  admission  of  a  party  accused  of  crime, 
made  with  a  view  to  compromise  the  matter  with  the  injured  party,  on  the 
basis  that  he  should  not  be  prosecuted,  is  not  admissible  as  evidence  on 
indictment  for  such  offense. 

2.  Same — confessions — rule  as  to.  The  rule  is,  a  confession  can  never  be 
received  in  evidence,  when  the  prisoner  has  been  influenced  by  any  threat 
or  promise. 
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3.  Same — rule  in  criminal  cases — not  essentially  different  in  civil  cases.  In 
civil  cases,  what  is'  confessed  by  way  of  compromise,  or  to  buy  peace,  is 
never  allowed  to  be  taken  advantage  of  and  made  evidence ;  and  this  rule  is 
not  essentially  different  in  criminal  cases. 

4.  Same — on  examination  of  a  prisoner — the  precise  language  used  should 
be  taken  down.  When  resort  is  had  to  the  examination  of  a  prisoner,  care 
should  be  taken  that  such  examination  is  taken  down  in  the  precise  words 
used  by  him,  as  the  change  of  a  word  might  change  the  character  of  the 
confession  really  made. 

5.  Same — copy  of  a  confession — made  from  memory.  And  it  would  be 
unsafe  to  permit  a  copy  of  such  confession  to  be  given  in  evidence,  written 
out  from  mere  recollection  of  the  contents  of  the  original,  after  a  lapse  of 
nearly  two  years. 

6.  Same — character  of  proof— to  sustain  cliarge  of  rape.  Where  the  offense 
charged  is  rape,  the  evidence  to  support  it  should  not  be  of  a  questionable 
character,  but  sufficient  to  remove  all  reasonable  doubt  from  the  minds  of 
the  jury. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county  ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hanneman,  Kretzinger  &  Craig,  for  the  plaintiff 


Messrs.  Sanford,  Frost  &  Tuknicliff,  for  the  defendant  in 
error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment,  in  the  Circuit  Court  of  Knox 
county,  against  Nathaniel  J.  Austin e,  for  an  assault  with  intent 
to  commit  a  rape  on  one  Mary  Ann  McDowell. 

The  only  witness  to  prove  the  charge  was  the  person  alleged 
to  have  been  assaulted,  and  a  copy  of  an  alleged  written  con- 
fession signed  by  the  defendant. 

The  jury  found  the  defendant  guilty,  and  fixed  the  term  of 
his  imprisonment  in   the    penitentiary   at    two    years,    and 
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judgment  was  rendered  accordingly,  a  motion  for  a  new  trial 
having  been  overruled. 

To  reverse  this  judgment,  the  defendant  prosecutes  this  writ 
of  error. 

The  grounds  of  the  motion  for  a  new  trial,  were,  among 
others,  the  misdirection  of  the  court  in  admitting  in  evidence 
the  copy  of  the  confession  of  the  defendant,  and  rejecting 
newly  discovered  evidence  since  the  trial,  accompanied  by  the 
affidavits  of  the  witnesses  setting  out  in  full  the  facts  to  which 
they  would  testify.     These  are  the  points  made  here. 

The  assault  was  committed  on  the  evening  of  the  27th  of 
August,  1866,  about  dark,  on^a  public  highway,  at  a  place 
within  forty  rods  of  the  residence  of  the  prosecutrix,  and  the 
complaint  was  made  before  Riley  Lawrence,  a  justice  of  the 
peace,  on  the  26th  of  November  following.  On  that  day  the 
defendant  was  arrested  on  a  warrant  issued  by  the  justice,  and 
he,  having  associated  with  him  Woodford  Pearce,  another 
justice,  were  about  to  proceed  to  an  examination  of  the  charge. 
Esquire  Pearce  says,  he  wanted  the  thing  dropped,  on  account 
of  the  standing  of  the  parties.  He  says,  "he  then  threw  him- 
self back  on  his  dignity,"  and  asked  Esquire  Lawrence  to  read 
the  charge,  and  then  he  asked  the  accused  if  he  was  guilty  or 
not  guilty.  The  accused  made  no  reply.  "  There  was  a 
breathless  silence  for  some  time."  Pearce  again  asked  him 
if  he  was  guilty.  .Accused  waited  a  little,  and  turned  around 
and  asked  the  prosecutrix  why  she  came  to  his  house  the  next 
day.  He  further  says,  no  overtures  of  settlement  were  made 
to  defendant  at  the  time  he  first  said  he  was  guilty,  but  they 
were  talking  about  dropping  it.  The  prosecutrix  asked  him 
to  write  off  an  agreement^  which  he  did.  He  then  said  he 
had  not  the  original  agreement,  which  he  understood  was  lost, 
but  he  had  a  copy,  not  made  from  the  original,  but  from 
memory. 

The  defendant  objected,  that  such  a  copy  was  not  evidence, 
but  it  was  admitted.  The  terms  of  the  settlement  were,  that 
defendant  should  admit  the  charge,  and  the  prosecution  should 
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be  dropped.  It  appears,  from  other  testimony,  that  defendant 
was  willing  to  sign  anything,  to  drop  the  prosecution. 

That  this  written  admission  was  made  by  the  defendant 
solely  with  a  view  to  compromise  the  matter  with  the  injured 
party,  on  the  basis  she  would  not  prosecute,  and  that  the  mat- 
ter was  to  be  dropped,  there  can  be  no  question. 

At  the  February  term,  1867,  next  thereafter,  Esquire  Pearce 
was  foreman  of  the  grand  jury,  when  the  prosecutrix  presented 
this  paper  to  that  body,  and  the  indictment  followed. 

The  question  is,  should  this  confession,  under  the  circum- 
stances, have  gone  to  the  jury. 

The  rule  is,  a  confession  can  never  be  received  in  evidence, 
when  the  prisoner  has  been  influenced  by  any  threat  or 
promise,  for  the  reason,  the  law  can  not  measure  the  force  of 
the  influence  used,  or  decide  upon  its  effect  on  the  mind  of  the 
prisoner,  and  therefore  excludes  it,  if  any  degree  of  influence 
has  been  exerted.  2  Starkie's  Ev.  36.  The  evidence  shows 
most  clearly,  this  confession  was  forced  by  the  hope  and 
promise  the  prosecution  should  be  dropped.  The  inducement 
to  confess  was  held  out  by  the  officiating  magistrates — by  per- 
sons in  authority ;  and  to  avoid  an  accusation  before  a  grand 
jury,  and  a  public  trial  before  the  circuit  court,  a  man  of  defi- 
cient stamina  would  confess,  as  this  defendant  was  willing  to 
do,  to  almost  anything. 

If,  then,  the  original  written  confession  could  not  be  used 
against  him,  when  so  obtained,  no  argument  is  necessary  to 
show  a  copy  of  such  confession,  written  near  two  years  after  it 
was  made,  and  from  recollection  only,  could  not  be  evidence. 
It  does  not  even  appear,  that  the  confession,  as  written,  was 
read  over  to  the  defendant  before  he  signed  it,  or  that  he  knew 
the  contents  of  it.  It  certainly  was  not  his  spontaneous  act. 
He  did  not  draw  it  up  and  sign  it. 

When  resort  is  had  to  the  examination  of  a  prisoner,  that 
examination  should  be  taken  down  in  the  precise  words  used 
by  him,  and  the  language  ought  not  to  be  changed,  as  the 
change  of  a  word  may  change  the  character  of  the  confession 
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really  made.  After  a  lapse  of  near  two  years,  it  would  be 
unsafe  to  give  a  copy  of  such  confession,  written  out  from 
mere  recollection  of  the  contents  of  the  original.  In  civil 
cases,  what  is  confessed  by  way  of  compromise,  or  to  buy 
peace,  is  never  allowed  to  be  taken  advantage  of,  and  made 
evidence,  inasmuch  as  the  admission  may  have  been  made,  not 
from  a  consciousness  of  the  validity  or  justice  of  the  claim  set 
up,  but  from  a  desire  to  avoid  litigation.  The  rule  is  not'essen- 
tially  different  in  criminal  cases.  In  such  cases,  a  confession, 
as  we  have  before  said,  can  never  be  received  in  evidence, 
when  the  defendant  has  been  influenced  by  any  threat  or 
promise.  The  promise  in  this  case  was,  that  the  prosecution 
should  be  dropped,  and  it  was  dropped,  on  signing  the  paper. 
Under  the  circumstances  then  surrounding  him,  the  defendant 
was  willing  to  make  any  sort  of  admission,  not  supposing  it 
would  be  used  against  him  before  a  grand  jury,  or  elsewhere. 
It  was  not  made  for  the  purposes  of  evidence,  but  to  quiet  the 
mind  of  the  prosecutrix,  and  to  put  at  rest  reports  injurious  to 
her  character.  So  to  obtain  an  admission,  and  thus  to  use  it, 
was  a  trap  into  which  the  defendant  has  fallen.  We  can  not 
but  believe,  this  copy,  from  memory,  of  an  admission  of  guilt, 
had  great  weight  with  the  jury  in  causing  them  to  find  the 
verdict ;  and  given  as  it  was,  under  the  circumstances  proved, 
it  should  have  been  excluded  from  the  jury,  and  the  case  left 
to  them  on  the  testimony  of  the  prosecutrix  and  other  perti- 
nent evidence. 

The  offence  charged  is  a  very  serious  one,  easily  to  be  made 
and  hard  to  be  proved,  and  harder  to  be  defended  by  the 
party  accused,  though  never  so  innocent.  The  evidence  to 
support  it  should  not  be  of  a  questionable  character,  but 
sufficient  to  remove  all  reasonable  doubt  from  the  minds  of 
the  jury. 

What  would  have  been  their  finding  in  the  absence  of  this 
written  admission,  it  is  impossible  to  know,  but  we  must 
believe  it  had  a  powerful  influence  in  inducing  the  conclusion 
to  which  the  jury  arrived. 
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For  the  reasons  given,  the  judgment  must  be  reversed  and 
a  new  trial  had. 

"We  make  no  point  on  the  refusal  of  the  court  to  allow  a 
new  trial  on  the  newly  discovered  evidence.  One  of  the 
persons,  Mrs.  Lawrence,  was  a  witness  examined  in  the  cause, 
and  all  she  knew  might  have  been  brought  out.  The  testi- 
mony of  the  other,  Mary  Selby,  was  cumulative  only,  upon 
that  of  Mrs.  Lawrence. 

The  evidence  to  sustain  the  character  of  William  Austine 
was  also,  in  its  nature,  cumulative. 

judgment  reversed. 


Toledo,  Peoria  &  Warsaw  Railway  Company 
Martin  Arnold. 

1.  Fencing  railroads — construction  of  the  statute  relating  thereto — effect 
of  a  change  of  ownership  of  the  road.  The  statute  requires  a  road  to  be 
fenced  at  the  end  of  six  months  after  it  is  opened,  and  when  that  has  not 
been  done,  and  the  road  has  been  open  and  operated  for  more  than  six 
months,  and  a  change  of  ownership  in  the  road  then  occurs,  the  purchasing 
company  cannot  escape  liability  for  damages  resulting  from  the  neglect  of 
such  duty,  on  the  ground  that  six  months  had  not  elapsed  since  the  road 
came  into  its  possession. 

2.  In  such  case,  the  new  owner  is  not  entitled  to  a  period  of  six  months 
after  the  change  of  ownership,  within  which  to  comply  with  the  law ;  but 
takes  possession,  subject  to  all  the  consequences  resulting  from  a  want  of 
compliance  with  the  statute,  so  far  as  liability  for  injuries  to  third  persons 
is  concerned. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 
16 — 51st  Ills. 
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This  was  an  action  of  trespass  on  the  case,  brought  by  the 
appellee  against  the  appellants,  in  the  court  below,  to  recover 
the  value  of  certain  stock,  alleged  to  have  been  killed  by  the 
cars  of  the  appellants.  A  trial  was  had  before  the  court  and  a 
jury,  and  judgment  rendered  in  favor  of  the  plaintiff,  for 
$475.00.  Whereupon  the  defendants  bring  the  record  to  this 
court  by  appeal. 

Messrs.  Ingersoll  &  McCune,  for  the  appellants. 


Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

It  is  insisted  in  this  case,  in  behalf  of  the  railway  company, 
that  although  the  road  was  not  fenced,  and  had  been  open  and 
operated  more  than  six  months,  yet  as  six  months  had  not 
elapsed  since  it  came  into  the  possession  of  this  company,  it 
can  not  be  held  liable.  If  such  a  construction  were  to  obtain, 
the  statute  would  become  a  dead  letter  as  to  any  road  that 
might  be  sold,  for  a  period  of  six  months  after  the  change  of 
ownership.  Such  a  construction  can  not  be  tolerated.  The 
statute  requires  a  road  to  be  fenced  at  the  end  of  six  months 
after  it  is  opened,  and  every  new  owner  takes  possession  sub- 
ject to  all  the  consequences  that  result  from  a  disobedience  to 
the  law,  so  .far  as  liability  for  injuries  to  third  persons  is  con- 
cerned. The  purchasing  company  knows  the  condition  of  the 
road  and  the  liabilities  that  may  result  from  that  condition, 
and  it  voluntarily  assumes  them  for  the  sake  of  such  advan- 
tages as  it  expects  to  derive  from  operating  the  road. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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John  P.  White  et  al. 

v. 

Ferdinand  W.  Hermann. 


1.  Vendor  and  purchaser — in  contract  to  convey  land — what  sufficient 
description  of  premises.  A  contract  for  the  sale  of  land,  described  the  premi- 
ses as  "  the  east  £  of  N.  W.  h  Sec.  27,  T.  38, 14  E.  of  3d  P.  M.,"  omitting  to 
state  the  range  and  the  position  of  the  land  as  to  the  base  line :  Held,  that 
this  description  was  sufficient,  as  by  a  reference  to  the  government  land  sur- 
veys, it  would  be  seen  that  there  is  no  township  38,  south  of  the  base  line 
and  14  east  of  the  3d  P.  M.,  and  hence,  it  must  be  north  of  the  base,  and  in 
14  east  of  said  meridian,  which  would  locate  the  land  in  Cook  county. 

2.  Same — description  must  be  sufficient — to  enable  a  surveyor  to  locate  the 
premises.  A  contract  for  the  conveyance  of  lands,  will  not,  on  account  of  a 
defective  description  of  the  premises,  be  held  invalid,  where  such  description 
is  sufficient  to  enable  a  surveyor  to  locate  them. 

3.  Same — question  of  sufficiency  of  description — when  to  be  left  to  the  jury. 
In  an  action  to  recover  damages  for  a  breach  of  such  contract,  where  it  is 
objected,  that  the  instrument  sued  upon  does  not  describe  the  lands,  the 
question  as  to  the  sufficiency  of  such  description  is  for  the  jury  to  determine, 
from  the  evidence,  unless  it  is  apparent  from  the  instrument  that  a  location 
can  not  be  made. 

4.  Same — such  contracts  will  be  enforced — when  intention  can  be  ascertained. 
Courts  will  not  permit  contracts  of  this  character  to  fail,  when  from  the 
entire  instrument,  and  the  general  acts  of  the  government,  the  intention  of 
the  parties  can  be  ascertained. 

5.  Evidence — contracts  to  convey  land — in  actions  for  breach  of— how  value 
may  be  shown.  In  an  action  to  recover  damages  for  the  breach  of  a  contract 
to  convey  land,  the  plaintiff,  in  order  to  show  the  value  of  the  premises  in 
controversy,  will  be  permitted  to  prove,  not  only  the  worth  of  other  adjacent 
property,  at  or  near  the  date  of  such  contract,  but  even  the  value  of  lands 
of  a  different  quality,  lying  in  the  immediate  vicinity,  leaving  it  for  the  jury 
to  determine  the  difference  in  value. 

6.  Same — value — proof  of— not  confined  to  experts.  And  in  such  cases, 
any  person  knowing  the  property  and  its  value,  may  testify  upon  that  ques- 
tion. Proof  of  the  value  of  the  property,  need  not  be  confined  to  persons 
only  who  are  engaged  in  buying  and  selling  real  estate.  Such  knowledge 
is  not  scientific. 
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7.  Witnesses — to  prove  the  value  of  property — of  the  number  to  be  catted. 
In  actions  of  this  character,  it  is  error  for  the  court  to  refuse  to  permit  a 
party  to  call  more  than  four  witnesses,  by  whom  to  prove  the  value  of  the 
property.  The  liability  of  persons  to  differ  materially  upon  such  question, 
makes  it  necessary  that  parties  should  be  allowed  to  call  a  larger  number 
than  four  witnesses,  to  prove  its  value. 

8.  Same — construction  of  the  statute — concerning  the  number  of  The  stat- 
ute provides,  that  the  costs  of  four  witnesses  only  shall  be  taxed  against  the 
unsuccessful  party,  unless  the  court  shall  certify  that  a  greater  number  were 
necessary ;  but  this  in  no  wise  prevents  a  party  from  calling  a  larger  num- 
ber, provided  he  is  willing  to  risk  the  liability  to  pay  their  fees. 

9.  Same — power  of  tlie  court  to  limit  the  number  of  Nor  in  such  case,  is 
this  court  prepared  to  hold,  that  the  number  of  witnesses  to  be  called  by 
either  party,  upon  the  question  of  the  value  of  the  property,  can  be  limited. 

10.  Same — number  certified  to — discretionary  with  the  court.  But  the  court 
would  of  course  determine,  in  the  exercise  of  a  sound  discretion,  whether 
he  would  certify  to  the  necessity  of  more  than  four  witnesses,  and  if  so,  to 
what  number. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Mr.  Consider  H.  Willett,  for  the  appellants. 

Messrs.  Booth,  Kreamer  &  Hunter,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  to  recover  damages  for  an  alleged  breach 
of  contract  for  the  sale  of  a  piece  of  land.  Appellants  insist 
that  the  contract  was  written  and  signed,  but  was  never  deliv- 
ered or  intended  to  be  delivered,  but  was  accidentally  left 
where  appellee  obtained  possession  of  the  same  and  is  endeavor- 
ing to  recover  damages  for  its  alleged  breach.  Appellee,  on 
the  other  hand,  contends  that  the  agreement  was  fairly  entered 
into,  executed,  signed  and  delivered,  and  inasmuch  as  it  was 
never  performed  he  is  entitled  to  recover  the  full  amount  of 
loss  he  has  sustained  by  a  failure  to  have  the  land  conveyed. 
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It  is  first  objected,  that  the  contract  does  not  describe  the 
land,  and  verbal  evidence  is  not  admissible  for  its  explanation. 
If  sufficiently  described  to  enable  a  surveyor  to  locate  it,  then 
the  instrument  is  good  and  binding ;  and  this  is  a  question 
for  the  jury,  to  be  determined  from  the  evidence,  unless  it  is 
manifest  from  the  instrument  that  it  can  not  be  located.  In 
reading  the  description  of  this  land,  it  seems  but  natural  for 
any  one  seeing  the  subject  matter  to  which  it  relates,  to  supply 
the  elipses.  It  refers  to  the  section,  the  quarter,  the  township 
by  its  number  and  the  meridian,  but  omits  to  say  that  it  is 
north  of  the  base  line,  or  to  say  that  it  is  of  any  range,  but 
says  it  is  "  14  E.  of  3d  P.  M."  When  we  examine  the  maps  of 
surveys  of  public  lands,  it  is  discovered  that  there  is  no  town- 
ship 38  south  of  the  base,  and  14  east  of  the  third  principal 
meridian.  Were  that  meridian  extended  south  thirty-eight 
townships,  and  a  line  were  run  east,  of  sufficient  length  to 
make  fourteen  townships,  it  would  be  found  to  reach  the  State 
of  Tennessee,  and  some  eighty  or  ninety  miles  east  of  its 
western  boundary.  And  we  must  take  notice  that  govern- 
ment has  made  no  surveys  of  lands  in  that  State.  It  must 
then  be  38  north  of  the  base  line,  and  in  range  14  east  of  the 
third  principal  meridian,  which  would  locate  the  land  in  Cook 
county. 

If  this  is  an  ambiguity  at  all,  it  is  a  patent  one,  and  would 
be  incapable  of  an  explanation  by  extrinsic  evidence.  But 
courts  will  never  permit  an  agreement  to  fail  when,  from  the 
entire  instrument  and  the  general  acts  of  the  government,  it 
can  be  seen  what  was  intended  by  the  parties.  In  this  case,  by 
a  reference  to  the  land  surveys  made  by  the  general  govern- 
ment, we  can  see  that  there  is  a  tract  of  land  in  Cook  county 
which  may  answer  the  description  and  there  can  be  no  other. 
Although  the  description  is  not  as  full  as  it  could  have  been 
made,  we  must  conclude  that  it  was  intended  to  be  embraced 
in  the  agreement.  Hence  we  have  no  doubt  that  the  land  can 
be  located  by  the  description  contained  in  the  agreement  sued 
upon  in  this  case. 
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It  is  urged,  that  the  court  below  erred  in  refusing  to  permit 
appellants  to  prove  the  value  of  other  adjacent  land,  just  before 
the  date  of  this  instrument.  As  it  was  important  that  the 
jury  should  be  informed  of  the  value  of  the  land  in  contro- 
versy, at  the  time  it  is  claimed  to  have  been  sold,  we  see  no 
objection  to  permitting  proof  to  be  made  of  the  worth  of 
other  property  of  equal  quality  lying  near  to  and  similarly 
situated  to  this,  at  or  near  the  date  of  the  instrument,  or  even 
property  of  different  quality  in  its  immediate  vicinity,  leav- 
ing the  jury  to  determine  the  difference  in  value.  Nor  do  we 
understand,  that,  on  a  question  of  value  of  property,  no 
witnesses  can  be  examined  but  those  engaged  in  buying  and 
selling  that  species  of  property,  but,  on  the  contrary,  any  per- 
son knowing  the  property  and  its  value  may  testify.  Such 
knowledge  is  not  scientific,  nor  is  it  confined  to  a  few  experts. 
If  any  individual  knows  of  similar  property  having  been  sold 
about  the  time  of  the  contract,  he  may  testify  to  that  fact,  and 
after  hearing  the  opinion  of  all  the  witnesses,  it  is  for  the  jury 
to  weigh  the  evidence,  and,  as  practical  men,  find  its  value, 
giving  every  part  of  the  testimony  such  weight  as  it  is  entitled 
to  receive. 

It  is  also  urged,  that  the  court  erred  in  refusing  to  permit 
appellants  to  call  more  than  four  witnesses  to  prove  the  value 
of  this  property.  It  may  be  that  on  a  mere  collateral  ques- 
tion, the  court  may  have  a  discretionary  power  to  limit  the 
number  of  witnesses  who  may  testify  on  that  particular  ques- 
tion. "We  are  aware  of  no  rule  of  practice,  however,  which 
authorizes  a  court  to  prevent  a  party  from  introducing  more 
than  four  witnesses  to  prove  the  issue  in  the  case.  It  is  true, 
the  statute  has  provided,  that  the  costs  of  four  witnesses  only 
shall  be  taxed  against  the  unsuccessful  party,  unless  the  court 
shall  certify  that  a  greater  number  were  necessary,  but  this  in 
no  wise  prevents  a  party  from  introducing  more  if  he  is  willing 
to  risk  the  liability  to  pay  their  fees  for  attendance.  It  seems 
to  imply  that  he  may  call  more  if  he  choose  to  risk  such 
liability. 
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There  are  few  questions  that  witnesses  are  more  liable  to 
differ  upon  than  the  value  of  property  at  a  given  time, 
especially  if  real  estate  or  property  not  daily  bought  and  sold 
in  the  market.  This  being  the  case,  it  must  be  necessary  that 
the  parties  be  permitted  to  call  a  larger  number  than  four 
witnesses  to  prove  its  value.  Nor  are  we  prepared  to  hold,  in 
such  a  case,  that  a  court  has  the  power,  on  such  a  question,  to 
limit  the  number  which  may  be  examined  by  either  party,  but 
the  court  would  of  course  determine,  in  the  exercise  of  a 
sound  discretion,  whether  he  would  certify  to  their  necessity, 
and  if  so,  to  what  number.  In  this  there  was  error,  and  the 
judgment  of  the  court  below  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Benjamin  C.  Taliaferro 

v. 

H,  N.  Ives,   Administrator  of  the  Estate  of 

Josephus  Wade. 


1.  Books  of  account — when  admissible  in  evidence.  In  an  action  by  the 
payee  against  the  maker  of  promissory  notes,  it  appeared  there  were  mutual 
dealings  between  the  parties,  and  the  defendant  presented  in  evidence  the 
receipt  of  the  plaintiff,  subsequent  to  the  date  of  the  notes,  in  full  of  all 
demands :  it  was  held,  he  had  the  right  to  give  in  evidence  his  books  of  account, 
for  the  purpose  of  showing  by  entries  therein  how  he  had  paid  the  notes, 
and  so  account  for  the  giving  of  the  receipt  by  the  plaintiff. 

2.  Without  the  statute  of  1867,  the  defendant  in  such  case  would  have 
been  entitled  to  introduce  his  books  of  account  in  evidence.  Boyer  v.  Sweet, 
3  Scam.  120.  And  the  statute  does  not  materially  change  the  rule  there 
announced. 
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Writ  of  Error  to  the  Circuit  Court  of  Mercer  county ; 
the  Hod.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  Josephus  Wade,  to  recover  for  three  certain  promissory 
notes  executed  by  the  defendant,  Taliaferro,  to  Wade.  The 
defense  produced  in  evidence  a  receipt  signed  by  Wade,  of  a 
subsequent  date  to  the  notes  sued  upon,  and  which  was  in  full 
of  all  demands  to  date,.  The  defense  also  proposed  to  intro- 
duce in  evidence  his  books  of  account,  after  offering  to  make 
the  proper  preliminary  proof,  to  show  by  entries  in  his  books 
how  he  had  paid  the  notes.  This  he  was  not  permitted  to  do. 
Upon  the  trial  the  jury  found  for  the  plaintiff,  and  the  court 
rendered  judgment  upon  the  verdict.  A  motion  for  a  new 
trial  was  denied,  and  the  defendant  brings  the  case  to  this 
court  on  error. 

The  further  facts  appear  in  the  opinion. 

Mr.  Benjamin  C.  Taliaferro,  pro  se. 

Mr.  Jno.  C.  Pepper  and  Messrs.  Goudy  &  Chandler,  for 
the  defendant  in  error. 


Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  point  made  on  this  record  we  deem  necessary  to 
consider,  is,  the  one  arising  on  the  refusal  of  the  court  to  per- 
mit the  books  of  account  of  the  plaintiff  in  error,  the  defend- 
ant  below,  to  be  received  in  evidence,  he  offering  to  supply 
the  preliminary  proof  required  by  the  act  of  February  14, 
1867. 

It  appears  there  were  mutual  dealings  between  these  par- 
ties. The  subject  of  the  suit  was  three  promissory  notes, 
claimed  to  have  been  executed  and  delivered  by  plaintiff  in 
error  to  the  plaintiff  in  the  action. 
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Against  them,  the  defendant  in  the  action  presented  in  evi- 
dence the  receipt  of  the  plaintiff,  subsequent  to  the  date  of 
the  notes,  in  full  of  all  demands,  and  proposed  to  show  by 
entries  in  his  books  how  he  had  paid  these  notes,  and  so  account 
for  the  giving  of  the  receipt  by  the  plaintiff. 

The  court  refused  to  permit  the  books  to  be  used  in  evidence, 
but  permitted  the  defendant  to  refresh  his  memory,  he  being 
a  witness,  by  reference  to  the  books. 

Without  the  statute  of  1867,  the  defendant  would  have  been 
entitled  to  introduce  his  books  of  account,  on  the  authority  of 
Boyer  v.  Sweet,  3  Scam.  120,  and  the  statute  does  not  materi- 
ally change  the  rule  there  announced.  We  think  the  court 
erred  in  ruling  out  the  books,  and  for  this  error  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  M.  Kilgour  et  al. 

v. 

John  B.  Crawford  et  ux. 


Under  a  general  rule  to  answer  by  a  certain  day  in  term,  a  plea,  answer  or 
demurrer  may  be  filed. 

2.  Same — of  a  rule  expiring  in  vacation.  But  it  may  well  be  doubted, 
whether  it  should  be  so  held  as  to  long  rules  expiring  in  vacation. 

3.  Partition — decree  must  declare  the  rights  and  interests  of  the  parties. 
In  a  suit  for  partition  of  lands,  the  bill  stated  that  the  premises  were  subject 
to  a  certain  mortgage,  executed  to  one  of  the  defendants,  and  the  answer 
of  such  mortgagor  defendant  also  set  up  the  mortgage ;  but  on  the  hearing, 
neither  the  mortgage  was  put  in  evidence,  nor  any  proof  offered  in  regard 
to  it,  and  in  the  decrees  of  partition  and  sale,  which  were  subsequently 
entered,  the  court  failed  to  make  any  mention  of  it :  Held,  that  this  was 
error ;  that  the  court  should  have  passed  upon  the  mortgage,  in  such  manner 
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as  to  have  clearly  defined  the  interest  which  would  be  acquired  by  a  pur- 
chaser at  the  sale. 

4.  Under  such  circumstances,  a  proper  course  would  haye  been,  to  decree 
a  sale  of  the  premises  discharged  from  the  mortgage,  and  that  the  proceeds 
be  brought  into  court.  The  court  could  then  have  entered  a  rule,  directing 
the  money  to  be  paid  over,  as  provided  in  the  decree,  should  the  mortgagor 
defendant  fail,  by  a  certain  time,  to  make  proof  of  the  same,  and  the  amount 
due  thereon. 

5.  In  suits  of  this  character,  the  statute  not  only  requires  all- persons 
having  either  a  present  or  contingent  interest,  to  be  made  parties,  but  fur- 
ther requires  the  court,  in  its  decree,  to  declare  the  rights  and  interests  of 
all  the  parties. 

6.  Same — counsel  fees — when  to  be  taxed  as  costs.  The  terms  of  the  law 
of  1869,  providing  for  the  allowance  of  counsel  fees,  in  proceedings  for  par- 
tition, are  not  mandatory,  and  the  act  should  be  construed  as  intending  such 
taxation  only  in  cases  where  the  proceedings  are  amicable. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  ¥m.  W.  Heaton,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Messrs.  Kilgour  &  Manahan  and  Mr.  D.  P.  Jones,  for  the 

appellants. 

Mr.  J.  E.  McPherran,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  partition,  commenced  by  John  B. 
Crawford,  and  Nancy,  his  wife,  against  William  M.  Kilgour, 
Mary  J.  Kilgour  and  Elizabeth  G.  Kilgour,  for  the  purpose 
of  dividing  forty  acres  of  land. 

The  pleadings  and  proofs  show  that  the  complainant,  Nancy 
Crawford,  was  entitled  to  one-fourth,  the  defendant  William 
M.  Kilgour,  to  one-fourth,  and  the  defendant  Elizabeth  Gr. 
Gilgour,  to  one-half,  the  land  having  descended  from  one 
Ezekiel  J.  Kilgour,  who  was  a  son  of  said  Elizabeth,  and 
brother  of  said  Nancy   and  William.      The  commissioners 
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reported  the  land  incapable  of  division,  the  proof  showing  it 
to  be  a  strip  forty  rods  wide  by  one  hundred  and  sixty  in 
length,  with  a  highway  only  along  one  end.  The  court  pro- 
nounced a  decree  of  sale,  from  which  William  M.  Kilgour 
appealed. 

At  the  return  term  of  the  writ,  the  defendants  were  ruled 
to  file  an  answer  in  sixty  days,  the  rule  expiring  in  vacation. 
The  defendants  filed  a  demurrer,  which,  on  motion  of  com- 
plainants, at  the  next  term,  was  stricken  from  the  files,  and  the 
defendants  were  ruled  to  answer.  It  is  insisted,  by  appellants, 
that  the  court  erred  in  this,  the  rule  not  requiring  an  answer 
to  the  merits,  but  merely  that  defendants  file  an  answer,  and 
it  is  urged  that,  under  repeated  decisions  of  this  court,  such  a 
rule  is  met  by  filing  a  demurrer.  This  is  undoubtedly  so  as 
to  rules  expiring  in  term.  Whether  it  should  be  so  held  as  to 
long  rules  expiring  in  vacation,  and  given  as  an  indulgence  to 
the  defendants,  may  well  be  questioned.  But  it  is  unnecessary 
to  pass  upon  that  point,  as  a  question  of  practice,  since,  in  this 
case,  an  examination  of  the  bill  shows  that  it  was  substantially 
good.  If  the  demurrer  had  been  heard  by  the  court,  it  should 
have  been  overruled,  and  the  defendants  were  not  prejudiced 
by  striking  it  from  the  files. 

It  is  also  assigned  for  error,  that  the  oath  of  the  commis- 
sioners was  not  in  the  statutory  form,  as,  in  swearing  to  make 
partition  of  the  premises,  they  leave  out  the  words  "  in  accord- 
ance with  the  judgment  of  the  court."  If  the  commissioners 
had  made  actual  partition,  there  would  have  been  more  force 
in  this  objection,  but  as  they  did  not,  we  do  not  see  how  this 
omission  can  have  prejudiced  any  of  the  parties. 

It  is  stated  in  the  bill,  that  the  premises  were  subject,  of 
record,  to  a  mortgage  for  $250,  due  June  1, 1858,  executed  by 
Ezekiel  J.  Kilgour,  from  whom  the  title  descended,  to  the 
defendant,  Elizabeth  G.  Kilgour.  The  answer  of  Elizabeth 
also  sets  up  that  a  mortgage  was  given  by  her  son  to  herself, 
but  is  obscure  in  its  statements  in  regard  to  the  mortgage,  and 
not  very  consistent.     On  the  hearing,  she  neither  put  the 
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mortgage  in  evidence,  nor  offered  any  proof  of  any  kind  in 
regard  to  it.  The  decrees,  both  of  partition  and  of  sale,  are 
silent  in  regard  to  the  mortgage,  and  it  is  now  insisted  that 
the  court  erred  in  not  finding,  either  that  it  was  satisfied  and 
not  a  lien,  or  ascertaining  the  amount  due,  and  directing 
whether  the  premises  were  to  be  sold  subject  to  the  lien  or 
discharged   therefrom.     We  think  this  error  well   assigned. 

Although  the  statute  of  partitions  provides  that  a  sale  shall 
operate  as  an  effectual  bar  against  the  owners  or  proprietors, 
yet  it  is  by  no  means  clear  that  a  sale  under  this  decree  would 
cut  off  this  mortgage,  if  anything  is  due  thereon.  The  bill 
does  not  aver  the  mortgage  has  been  paid,  nor  ask  that  it  be 
canceled,  and  if  a  claim  should  hereafter  be  made  under  it,  it 
might  be  urged,  with  great  force,  that  there  is  nothing  in  the 
record  to  show  that  the  court  had  passed  upon  it  and  found  it 
satisfied.  It  is  not  made  an  issue  in  the  pleadings,  upon  which 
the  court,  by  its  finding,  must  be  presumed  to  have  passed. 

In  this  uncertainty,  it  is  evident  the  sale  of  the  premises 
would  be  greatly  injured.  A  person  desirous  of  purchasing, 
would  not  know  whether  he  bought  subject  to  the  mortgage 
or  not.  The  statute  not  only  requires  all  persons  having  either 
a  present  or  contingent  interest,  to  be  made  parties,  but  further 
requires  the  court,  in  its  decree,  to  declare  the  rights  and  inte- 
rests of  all  the  parties.  It  is  urged,  by  counsel  for  appellees, 
that  Elizabeth  G.  Kilgour,  if  she  claimed  anything  under  the 
mortgage,  should  have  put  it  in  evidence,  and  have  shown  what 
amount  was  due  thereon.  That  is  true  as  to  her,  but  the 
appellant,  "William  M.  Kilgour,  had  no  control  over  the  proof 
to  be  made  by  her,  and  as  his  property  is  to  be  sold,  he  has  a 
right  to  insist  that  the  court  shall  define  what  interest  the 
purchaser  will  acquire.  Only  in  that  way  can  he  receive  a 
fair  equivalent.  As  Elizabeth  G-.  Kilgour  produced  no  proof 
at  the  hearing,  in  regard  to  the  mortgage,  a  proper  course 
would  have  been,  to  decree  a  &de  of  the  land,  discharged  from 
the  mortgage,  and  that  the  money  be  brought  into  court.  The 
court  could  then  have  entered  a  rule  that  the  money  be  paid 
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over  as  directed  in  the  present  decree,  unless  Elizabeth  G. 
Kilgour  should,  by  a  certain  time,  make  proof  of  such  mort- 
gage, and  the  amount  due  thereon. 

It  is  also  assigned  for  error,  that  the  court  allowed  $100  as 
fees  to  the  counsel  for  complainants,  and  directed  that  sum  to 
be  taxed  as  costs,  pro  rata,  against  all  the  parties.  This  was 
done  in  pursuance  of  the  act  of  1869,  page  368  of  the  session 
laws.  The  terms  of  that  law  are  not  mandatory.  It  merely 
provides  that  "  it  shall  be  lawful  for  the  court  to  order  that  a 
reasonable  fee  be  allowed,"  etc.,  the  provision  being  restricted 
to  proceedings  in  partition,  and  the  assignment  of  dower. 
Where  the  proceedings  are  amicable,  and  the  parties  defendant 
do  not  deem  it  necessary  to  employ  counsel  to  protect  their 
interests,  it  is  proper  that  the  power  given  by  this  law  should 
be  exercised,  as  all  the  parties  have  the  benefit  of  the  partition. 
But  where  the  defendants  deem  it  necessary  to  employ  counsel, 
in  order  to  protect  their  interests,  and  secure  a  just  partition, 
or  an  equitable  assignment  of  dower,  we  can  see  no  reason 
why  they  should  be  required  not  only  to  pay  the  fees  of  their 
own  counsel,  but  also  a  part  of  the  fees  of  adverse  counsel. 
This  is  not  done  in  other  legal  proceedings,  in  some  of  which 
it  might  be  done  with  much  more  propriety,  as  when,  for 
example,  a  defendant  is  resisting  the  payment  of  an  honest 
debt.  In  these  partition  proceedings,  the  defendants  have 
generally  been  guilty  of  no  default  or  wrong.  In  many  cases 
there  are  minor  heirs  or  married  women,  which  circumstance 
renders  legal  proceedings  unavoidable,  and  even  when  there  are 
not,  the  mere  fact  that  the  joint  owners  have  not  been  able  to 
agree  upon  a  partition  is  no  reason  why  the  defendants  should 
be  made  to  pay  the  counsel  of  complainants.  "We  are  satisfied 
the  act  should  be  construed  as  intending  the  taxation  of  coun- 
sel fees  only  in  cases  where  the  proceedings  are  amicable. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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John  Deere  et  al. 


Elisha  Lewis  et  al. 

1.  Practice — rendition  of  judgment  by  a  court — disposes  of  a  motion  to 
set  aside  the  verdict  and  for  a  new  trial.  Where  the  record  entry  is,  that  the 
court  overruled  the  motion  for  a  new  trial,  and  the  motion  entered  was,  to 
set  aside  the  verdict  and  tovgrant  a  new  trial :  Held,  that  this  disposed  of  the 
whole  motion.    The  rendition  of  judgment  disposes  of  all  such  motions. 

2.  Evidence — contracts.  In  an  action  to  recover  for  the  breach  of  a 
contract  to  deliver  a  certain  number  of  agricultural  implements,  the  plaintiff 
offered  in  evidence  an  order  or  memorandum,  specifying  the  number  and 
quality  of  the  implements  ordered,  for  the  purpose  of  enabling  the  jury,  in 
connection  with  other  proof,  to  fix  the  price  agreed  to  be  paid.  It  did  not  con- 
stitute the  contract  of  the  parties,  and  the  suit  was  not  based  upon  this 
instrument.  To  this  the  defendant  objected,  for  the  reason  that  a  copy  of 
such  order  was  not  filed  with  the  declaration :  Held,  that  it  was  not  neces- 
sary to  file  a  copy  of  such  instrument  with  the  declaration,  and  that  it  was 
properly  admitted  in  evidence,  for  the  purposes  for  which  it  was  offered. 

3.  Damages — measure  of—for  breach  of  contract.  And  in  such  case,  the 
measure  of  damages  would  be,  the  property  purchased  not  having  been  paid 
for,  the  difference  between  the  value  of  the  articles  at  the  place  and  on  the 
day  when  the  delivery  ought  to  have  been  made,  and  the  contract  price. 

4.  Former  decisions.  The  cases  of  Smith  v.  Dunlap,  12  111.  184,  and 
Phelps  v.  McGee,  18  ib.  155,  cited  in  support  of  this  rule. 

5.  Damages — nominal — when  plaintifonly  entitled  to.  And  where  in  such 
case,  the  proof  shows  that  at  the  time  when  the  articles  contracted  for 
should  have  been  delivered,  they  could  have  been  purchased  for  less  than 
the  contract  price  at  the  place  of  delivery,  the  plaintiff  is  not  entitled  to 
recover  other  than  nominal  damages  for  the  breach  of  the  contract. 

6.  The  law  will  not  permit  a  party  to  willfully  violate  his  contract,  and 
if  he  does,  the  other  may  sue  and  recover  nominal  damages,  even  when  sub- 
stantial damages  have  not  been  sustained. 

7.  Fraud — vitiates  every  contract— false  representations — effect  of.  Where 
a  party,  by  means  of  false  and  fraudulent  representations  concerning  his 
pecuniary  responsibility,  procures  from  another  a  contract  for  the  sale  and 
delivery  to  him  of  certain  property,  the  latter  is  discharged  from  perform- 
ance of  the  agreement,  upon  discovery  of  the  fraud  practiced  upon  him. 
Fraud  vitiates  all  contracts. 
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Appeal  from  the  Circuit  Court  of  Kankakee  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  T.  P.  Bonfield  and  Mr.  H.  Loring,  for  the  appellants. 

Mr.  C  A.  Lake,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees  in 
the  Kankakee  Circuit  Court,  against  appellants,  to  recover  for 
the  breach  of  a  contract  to  deliver  a  large  number  of  plows 
and  cultivators.  It  appears  that  appellees  gave  an  order,  or 
delivered  a  memorandum,  to  appellants,  specifying  the  num- 
ber of  each  kind  of  plow  and  cultivator  they  desired  to  purchase, 
to  be  delivered  on  the  cars  at  Moline,  by  the  1st  of  February, 
1867.  It  seems  that  the  order,  as  it  is  called,  was  a  printed 
list  of  the  various  implements  manufactured  by  appellants, 
with  prices  annexed,  designed  by  them  to  be  filled  up  by  the 
purchaser  inserting  the  number  and  quality  of  each  article  he 
might  desire  to  purchase.  It  also  appears  that  in  this  case  it 
was  agreed  that  thirty  per  cent,  should  be  deducted  from  the 
printed  prices  of  the  articles  ordered  by  appellees.  The  order 
specified  the  several  times  when  the  different  payments  were 
to  -be  made  by  appellees. 

Appellants  failed  and  refused  to  fill  the  order,  and  on  the 
trial  below  attempted  to  justify  their  refusal  upon  the  ground 
that  Lewis,  when  he  made  the  order,  falsely  and  fraudulently 
represented  that  he  had  property,  which  he  did  not  own,  and 
fixed  exorbitant  valuations  on  such  as  he  did  own,  and  repre- 
sented it  as  free  from  incumbrance,  when  it  was  largely 
incumbered,  and  that  they  had  offered  appellees  the  imple- 
ments for  cash,  at  five  per  cent,  less  than  the  price  first  agreed 
upon,  but  appellees  declined  to  pay  cash  on  those  terms. 
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Appellants  proved  that  at  the  time  agreed  upon  for  delivery, 
the  implements  ordered  were  five  per  cent,  lower  at  Moline 
than  the  contract  price.  The  jury  found  a  verdict  for  $175, 
and  a  motion  for  a  new  trial  was  interposed,  but  overruled  by 
the  court,  and  this  appeal  is  prosecuted. 

It  is  first  urged,  that  the  court  erred  in  failing  to  overrule 
the  motion  to  set  aside  the  verdict.  The  motion  entered  was 
to  set  aside  the  verdict  and  to  grant  a  new  trial.  The -record 
entry  is,  that  the  court  overruled  the  motion  for  a  new  trial. 
This,  of  itself,  disposed  of  the  whole  motion.  The  court  could 
not  grant  a  new  trial  without  setting  aside  the  verdict,  and  in 
refusing  to  grant  a  new  trial,  the  court  refused  to  set  aside  the 
verdict.  This  seems  so  obvious  that  its  mere  statement  demon- 
strates the  conclusion.  The  rendition  of  the  judgment 
overrules  and  disposes  of  all  such  motions ;  and  this  is 
so  manifestly  clear  that  reasoning  cannot  render  it  more  obvi- 
ous to  the  comprehension  of  all  persons  in  the  profession. 

It  is,  again,  objected,  that  the  court  below  erred  in  admitting 
the  order  in  evidence,  because  a  copy  had  not  been  filed  with 
the  declaration.  "We  do  not  see  that  there  was  error  in  this. 
The  order  was  but  a  memorandum,  only  expressing  a  part  of 
the  contract.  It  fixed  the  number  and  quality  of  the  imple- 
ments ordered,  but  did  not  fix  the  prices  agreed  to  be  paid. 
Both  parties  agree  that  the  prices  were  to  be  thirty  per  cent. 
less  than  those  indicated  in  the  printed  list.  It  was  not  the 
contract,  nor  was  it  sued  upon  in  this  case.  It  was  introduced 
as  a  memorandum,  in  connection  with  the  oral  evidence 
already  before  the  jury,  to  enable  them  to  fix  the  price  agreed 
to  be  paid.  Not  expressing  the  agreement  of  the  parties,  and 
not  having  been  sued  upon,  a  copy  of  this  memorandum  was 
not  required  to  be  filed  with  the  declaration.  It  was  in  the 
hands  of  appellants  when  suit  was  brought,  and  it  was  entirely 
beyond  the  control  of  appellees.  There  was  no  error  in  its 
admission  as  evidence,  for  the  purpose  for  which  it  was 
offered. 
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We  now  come  to  the  question  of  the  measure  of  damages. 
On  this  question,  neither  party  have  referred  to  any  authority, 
but  one  side  contends  the  measure  adopted  by  the  jury  was 
wrong,  and  the  other  insists  it  was  correct.  The  general 
rule  is,  on  a  breach  of  contract  to  deliver  goods,  the  measure 
is  the  loss  sustained  by  the  failure  to  perform  the  agreement. 
While  this,  like  all  other  legal  propositions,  is  plain  and  sim- 
ple, its  practical  application  frequently  becomes  difficult  and 
embarrassing.  This  court,  in  the  case  of  Smith  v.  Dunlwp, 
12  111.  184,  adopted  the  rule,  that  the  measure  of  damages  in 
such  a  case,  where  the  price  has  been  paid,  is  the  cash  value 
of  the  chattel  at  the  time  it  should  be  delivered  under  the 
agreement.  In  that  case,  there  was  a  full  review  of  the  authori- 
ties, and  the  rule  announced  was  deliberately  adopted,  and  has 
been  adhered  to  as  the  law  of  the  court.  It  was  also  held, 
that  where  payment  had  not  been  made  for  the  property  pur- 
chased, the  difference  between  the  price  agreed  upon  and  the 
value  of  the  property  at  the  time  of  delivery,  was  the  true 
measure  of  damages.  In  the  case  of  Phelps  v.  McGee,  18 
111.  155,  the  same  rule  was  announced,  and  the  place  of  deliv- 
ery was  held  to  be  the  market  which  must  fix  the  measure 
of  damages.  It,  then,  follows,  that  the  value  of  the  imple- 
ments at  Moline,  on  the  1st  day  of  February,  1868,  must 
determine  the  measure  of  damages.  The  proof  shows  that 
they  were  five  per  cent,  lower  at  that  time  than  when  pur- 
chased, and  that  appellants  offered  to  sell  the  same  articles  to 
appellees  for  cash  at  that  much  less. 

Instead,  then,  of  the  goods  having  advanced  in  price,  they 
had  receded  ;  and  according  to  the  rule  announced  in  the  cases 
referred  to,  there  was  and  could  be  no  damages,  and  yet  the 
jury  seem  to  have  reversed  the  rule,  and  allowed  appellees  to 
recover  the  five  per  cent,  which  the  goods  had  fallen  in  price. 
It  is,  however,  insisted,  that  as  appellants  were  the  only  per- 
sons who  manufactured  the  goods,  and  as  no  one  else  had  them 
on  sale  by  the  quantity,  they  had  it  in  their  power  to  regulate 

17— 51st  III. 
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the  market  price,  and  appellees  could  not  show  that  such  imple- 
ments had  risen  in  market.  This  all  may  be  true,  and  still  it 
does  not  follow  that  appellees  were  injured.  On  the  contrary, 
they  were  offered  the  same  articles  for  five  per  cent,  less,  on 
that  day,  by  appellants,  if  appellees  would  pay  the  cash.  Had 
they  purchased,  they  could  have  saved  the  amount  of  the 
verdict. 

The  rule  adopted  by  this  court,  proceeds  upon  the  ground 
that,  if  the  vendor  fails  to  deliver,  the  vendee  can  go  into  the 
market  and  purchase  the  same  goods  or  chattels  to  supply  his 
demands,  and  if  he  has  to  pay  a  higher  price,  he  is  injured  to 
that  extent  by  the  breach  of  the  contract,  and  may  compel  the 
vendor  to  make  it  good,  by  a  recovery  of  that  sum  as  dama- 
ges. -In  this  case,  appellees  could  have  gone  into  that  market 
and  purchased  the  same  articles  for  less,  because  appellants 
offered  to  sell  them  -Rve  per  cent,  less  than  they  agreed  to 
pay. 

If,  however,  there  was  a  breach  of  contract,  appellants  were 
liable  to  nominal  damages.  The  law  never  permits  a  party  to 
willfully  break  his  solemn  engagements,  and  to  trifle  with  and 
disappoint  with  impunity  those  with  whom  he  deals;  and 
where  there  has  been  a  violation  of  a  contract  by  one  party, 
the  other  may  sue  and  recover  nominal  damages,  even  when 
substantial  damages  have  not  been  sustained.  If,  then,  appel- 
lants, without  any  sufficient  excuse,  violated  their  agreement, 
they  would  be  liable  for  at  least  nominal  damages. 

If  appellees  procured  the  contract  by  means  of  false  and 
fraudulent  representations,  made  by  Lewis,  as  to  his  solvency, 
the  amount  and  value  of  the  property  he  held,  and  that  it  was 
free  from  incumbrance,  then  appellants  were  not  bound  to 
deliver  the  chattels  under  the  agreement.  Fraud  vitiates  all 
contracts.  But  this  is  a  question  for  the  jury  to  determine 
from  the  evidence. 

The  court  below  should  have  granted  a  new  trial,  as  the 
evidence  failed  to  sustain  the  measure  of  damages  found  by 
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the  jury,  and  for  that  reason  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Elias   W.   Chichester 

v. 

John  Whiteleather. 

Question  of  law  or  fact — existence  of  a  contract  Whether  a  contract 
exists,  is  a  question  of  fact  for  the  jury,  and  should  not  be  assumed  in  an 
instruction  given  by  the  court. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Whiteleather 
against  Chichester,  in  the  Knox  County  Circuit  Court,  to  recover 
damages  for  a  failure  to  deliver  ten  bushels  of  osage  orange 
seed.  The  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff.  Various  errors  were  assigned  upon  the  record,  and 
among  them,  the  giving  of  the  following  instruction  by  the  court 
for  the  plaintiff: 

2d.  "  If  the  jury  believe  from  the  evidence  in  this  case,  that 
the  letter  of  the  plaintiff,  offered  in  evidence,  was  not  designed 
by  the  plaintiff,  or  understood  by  the  defendant,  as  varying  or 
changing  the  terms  of  the  original  bargain,  nor  as  giving  the 
defendant  license  to  decline  its  performance,  it  did  not  dis- 
charge the  defendant  from  its  fulfillment,  and  both  are  still 
bound  by  it,  and  such  letter  would  in  that  case  constitute  no 
defense  to  this  action  ;  and  if  the  jury  believe  on  the  evidence 
that  the  terms  of  the  letter  did  indicate  a  proposed  change  in 
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the  terms  of  the  contract,  but  that  the  defendant  made  no 
reply  to  said  letter,  either  verbally  or  by  letter,  such  act  and 
conduct  on  the  part  of  defendant  is  proper  evidence  to  be  con- 
sidered by  the  jury  as  tending  to  show  that  the  proposition 
of  the  letter  was  not  objected  to  by  the  defendant,  and  if  it 
was  acquiesced  in  by  the  defendant,  whether  the  terms  of 
payment  mentioned  in  the  letter  were  a  part  of  the  original 
bargain  or  not,  the  defendant  was  not  thereby  released  from 
this  contract,  or  from  delivering  the  seed  at  Galesburg,  accord- 
ing to  the  contract." 

And  for  these  errors  this  court  is  asked  to  reverse  the 
judgment. 

Messrs.  "Williams  &  Clark,  for  the  appellant. 

Mr.  A.  C.  Mason,  for  the  appellee. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

The  second  instruction  given  on  behalf  of  the  plaintiifs, 
and  to  which  the  defendant  excepted,  should  not  have  been 
given. 

The  dispute  between  the  parties  was,  as  to  the  existence  of 
any  contract  to  deliver  osage  orange  seed  to  the  plaintiff.  That 
was  the  important  point  in  controversy,  and  the  instruction 
throughout  assumes  that  such  a  contract  was  made.  It  was 
strictly  the  province  of  the  jury,  unaided  by  any  opinion 
from  the  court,  to  pronounce  upon  that  fact. 

For  this  reason,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Kobert  T.  Cassell 

v. 

Warren  Hays. 

New  trials — excessive  damages.  Where  a  party  charged  with  larceny, 
brought  his  action  to  recover  $250,  deposited  with  his  attorney,  upon  the 
condition  that  the  attorney  would  go  upon  his  bond  for  his  appearance, 
which  he  did,  and  the  plaintiff,  by  his  own  testimony,  proves,  that  he  agreed 
to  pay  his  attorney  $100  if  he  was  acquitted,  and  he  was  acquitted,  and  that 
he  had  paid  his  attorney  only  $50  when  the  suit  was  brought,  a  recovery 
for  $265,  even  upon  the  testimony  of  the  plaintiff,  was  clearly  excessive. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  au  action  of  assumpsit,  brought  in  the  court  below, 
by  the  appellee,  against  the  appellant,  to  recover  money  alleged 
to  have  been  placed  in  his  hands,  in  consideration  that  he 
would  be  the  surety  of  the  appellee.  The  case  was  tried  before 
the  court  and  a  jury,  and  a  verdict  found  for  the  plaintiff  for 
$265.  A  motion  for  a  new  trial  was  made,  which  the  court 
overruled,  and  judgment  was  rendered  on  the  verdict.  To 
reverse  this  judgment,  the  record  is  brought  to  this  court  by 
writ  of  error.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Messrs.  Ingersoll  &  Ptjterbatjgh,  for  the  plaintiff  in  error. 

Mr.  John  Clark,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

As  this  case  must  go  before  another  jury,  we  shall  not  con- 
sider whether  the  plaintiff  should  recover  at  all,  or,  if  at  all, 
what  amount,  the  evidence  on  these  points  being  contradictory. 
It  is  very  clear  that  this  recovery  is  for  too  large  a  sum,  even 
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as  tested  by  the  plaintiff's  own  evidence.  The  plaintiff  swears, 
Cassell  was  to  charge  nothing  if  plaintiff  should  be  convicted, 
but  in  case  the  defense  should  be  successful,  he  was  to  charge 
$100.  He  further  states,  that,  before  bringing  this  suit,  he 
told  Cassell  he  was  to  attend  to  the  defense  for  a  hundred 
dollars,  and  offered  to  balance  his  account  out  of  the  money  in 
controversy.  By  his  own  evidence,  there  was  still  $50  due 
Cassell,  yet  the  jury  clearly  allowed  the  plaintiff  his  claim, 
without  deducting  even  this  amount. 

It  is  said,  however,  the  fees  were  due  the  firm  of  Ingersoll 
&  Cassell,  and  could  not  be  set  off  in  a  suit  against  Cassell 
alone  upon  his  individual  debt.  But  this  is  not  a  question  of 
set-off.  There  can  be  no  doubt  but  that  when  the  plaintiff 
deposited  the  money  with  Cassell,  to  secure  him  upon  the  bail 
bond,  it  was  with  the  understanding  that  Cassell's  fees,  what- 
ever they  were  to  be,  should,  on  a  settlement,  be  deducted 
from  the  money  in  his  hands.  His  services  would  then  have 
been  fully  rendered,  and  his  fees  earned,  and,  even  if  nothing 
was  expressly  said  upon  the  matter,  the  unavoidable  inference, 
from  the  nature  of  the  transaction,  would  be,  that  Cassell  was 
to  retain  his  fees,  and  it  is  not  claimed,  by  the  plaintiff,  in  his 
testimony,  that  he  was  not  to  do  so.  The  substance  of  the 
transaction,  on  the  plaintiff's  own  testimony,  was  simply  this : 
the  plaintiff  deposited  with  Cassell  $250  to  indemnify  him  as 
his  bail,  with  the  understanding  that  Cassell  should  account 
with  Hays  after  the  termination  of  the  suit,  and  on  such 
accounting  the  fees  should  be  paid.  On  the  testimony  of  the 
plaintiff  alone  the  judgment  is  too  large. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Charles  R.  Richardson 

V. 

Amasa  H.  Mercer  et  al. 

Witness — credibility  of.  A  suit  in  chancery  was  instituted  to  compel  a 
conveyance  of  certain  lands  to  which  the  complainant  claims  title,  through 
certain  assignments  of  a  certificate  of  purchase  to  him,  made,  as  was  alleged 
in  the  bill,  by  defendant's  assignee,  to  complainant.  The  answer  denies  the 
assignment  of  the  certificate  of  purchase  by  the  defendant,  or  by  any 
assignee  of  the  defendant,  and  alleges  that  such  assignments  are  fraudulent. 
On  the  trial  of  the  cause,  it  was  proved  that  the  witness  for  the  com- 
plainant, by  whom  the  validity  of  the  subsequent  assignments  was 
attempted  to  be  proved,  had  written  two  letters  in  which  he  strongly 
intimated  that,  for  a  consideration,  he  would  swear  in  favor  of  the  defen- 
dant; that  there  was  money  in  it,  and  that  the  termination  of  the 
case  depended  upon  his  evidence.  It  also  appeared  from  the  evidence,  that 
the  assignee  of  the  defendant,  had  left  the  State,  and  was  absent  at  the  time 
the  assignment  by  him  to  the  complainant  bears  date.  Upon  these  facts 
appearing,  the  court  below  disregarded  the  testimony  of  the  witness  as 
unworthy  of  belief,  and  dismissed  the  bill :  Held,  that  a  court  of  chancery  is 
justified  in  discrediting  the  testimony  of  a  witness  under  such  circum- 
stances. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Clark,  for  the  plaintiff  in  error. 

Mr.  N".  J.  Pillsbtjry  and  Mr.  S.  T.  Fosdick,  for  the  defen- 
dant in  error,  Mercer. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  plaintiff  in  error,  in 
the  Livingston  Circuit  Court,  against  defendant  in  error,  to 
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enforce  a  conveyance  of  a  quarter  section  of  land.  The  bill 
alleges  that  a  certificate  of  purchase  was  issued  by  the  county 
judge  of  that  county  to  one  Henry  Jones,  and  was  transferred 
by  mesne  assignments  to  plaintiff  in  error.  All  of  the  assign- 
ors were  made  parties  to  the  bill.  It  was  subsequently 
dismissed  by  complainant  as  to  all  of  the  defendants  except 
Mercer  and  Wolverton.  Mercer  answered  the  bill,  admitting 
the  making  of  the  certificate  of  purchase,  and  that  the  various 
assignments  were  also  made,  but  denied  the  assignment 
alleged  to  have  been  made  by  him  to  Farmer,  and  from  Far- 
mer to  complainant.  On  these  assignments  the  whole 
controversy  turns.  The  only  question  presented,  is  one  of 
fact,  and  depends  on  the  evidence  contained  in  this  record. 
On  a  hearing  upon  all  the  evidence,  the  court  below  was  of 
the  opinion  that  the  assignment  was  not  proved,  and  dismissed 
the  bill. 

Upon  the  question,  whether  Mercer's  signature  to  the 
assignment  was  genuine,  much  testimony  was  heard.  Hull's 
name  is  signed  as  a  witness,  and  he  swears  positively  that  he 
saw  Mercer  write  his  name  to  the  assignment.  It  appears 
from  the  record,  that  Hull  wrote  two  letters  to  Dart,  in  which 
he  says  that  the  termination  of  the  case  depends  upon  his 
evidence,  and  in  the  first  he  strongly  intimates  that  for  a  con- 
sideration he  will  swear  in  favor  of  Mercer,  and  in  the  second 
he  urges  Dart  to  see  Mercer,  and  says  that  he  will  pay  largely, 
and  that  there  is  money  in  it  for  both  Dart  and  witness. 
When  we  find  that  his  testimony  is  given  in  the  case,  no  court 
can  or  should  give  to  it  any  consideration.  It  would  be  dan- 
gerous in  the  extreme  to  deprive  persons  of  any  right  on  the 
testimony  of  such  a  witness.  "When  a  man  is  so  far  lost,  not 
only  to  a  sense  of  justice  and  truth,  but  to  his  love  of  charac- 
ter among  men,  as  to  offer,  for  a  consideration,  to  swear 
one  way,  and  reduce  the  offer  to  writing,  to  stand  as  a  monu- 
ment of  his  shame,  and  then  swear  to  the  opposite  of  his 
offer,  no  one  can  give  such  testimony  any  credence.  Further 
comment  on  this  testimony  is  useless,  as  it  stands  condemned 
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by  the  witness  himself,  and  hence  we  dismiss  it  from  the 
case. 

Some  of  the  witnesses  swear  that  they  heard  Mercer 
admit,  while  under  arrest,  that  he  had  assigned  the  certificate, 
but  Wolverton  swears  that  he  said,  at  that  time  and  in  the 
same  conversation,  that  he  did  not  assign  it.  Wolverton  had 
ample  means  to  hear,  and  having  had  Mercer  arrested,  he  had 
an  interest  in  observing  particularly  what  he  did  say.  Again, 
the  witnesses  called  to  prove  Mercer's  signature,  all  either  say 
they  are  not  sufficiently  acquainted  with  his  writing  to  give 
an  opinion,  or  express  a  doubt  as  to  its  genuineness.  Its  exe- 
cution is  not  proved  in  this  mode. 

.Dart  swears  that  Farmer  came  to  him  with  the  certificate  of 
purchase,  and  said  he  had  let  Mercer  have  his  mare  on  its 
purchase,  and  he  was  to  give  $100  more,  when  Mercer  was  to 
assign  it,  but  he  had  not  then  assigned  it.  And  Martin  swears 
that  he  heard  a  conversation  between  Farmer  and  Hull ;  that 
the  former  went  to  a  trunk  and  took  out  a  certificate  belong- 
ing to  Mercer ;  that  they  looked  it  over,  when  Hull  inquired 
how  he  obtained  it,  and  Farmer  replied  that  Mercer  had  let 
him  have  it  that  he  might  take  it  to  Secor  to  see  if  it  was  all 
right. 

The  witness,  Charlotte  Law,  testified  that  Eichardson  and 
Phillips  examined  Farmer's  trunk  in  March,  1862,  and  when 
complainant  admits  that  the  certificate  of  purchase  was  taken 
from  Farmer's  trunk  by  Phillips  and  given  to  him,  we  must 
infer  that  if  Farmer  had  sold  the  certificate  to  complainant, 
it  had  not  been  delivered  when  the  former  fled  from  the  State. 
And  when  we  find  Farmer's  assignment  bears  date  on  the  6th 
of  April,  1862,  and  find  that  the  evidence  establishes  the  fact 
that  Farmer  had  fled  the  country  some  time  in  March,  we 
might  reasonably  expect  that  proof  would  have  been  given  to 
explain  how  this  assignment  happened  to  bear  so  late  a  date. 
When  it  is  remembered  that  it  was  taken  from  Farmer's  trunk 
after  he  left,  it  surely  required  satisfactory  proof  to  show  how 
the  assignment  was  made,  and  especially  when  it  bears  date 
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some  ten  days  after  Farmer  had  left,  and  after,  as  far  as  we 
can  see,  lie  had  any  opportunity  to  execute  the  assignment. 

An  attentive  consideration  of  the  evidence,  we  think,  fails 
to  prove  either  the  assignment  from  Mercer  to  Farmer,  or 
from  the  latter  to  complainant ;  and  in  this  absence  of  proof, 
the  court  below  did  right  in  dismissing  the  bill. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


The  City  of  Chicago 

v. 

James  McGinn. 


1.  Navigation — navigable  streams — erection  of  bridges  across  them — of  the 
relative  rights  in  respect  thereto.  As  has  been  announced  by  this  court,  the 
true  doctrine  is,  relative  to  the  constitutional  power  of  a  State  over  the 
navigable  waters  lying  within  its  jurisdiction,  that  the  right  of  free  naviga- 
tion of  such  waters  is  not  inconsistent  with  the  right  of  the  State  to  pro- 
vide means  of  crossing  them,  by  bridges  or  otherwise,  provided  such  bridges 
do  not  essentially  injure  their  navigation.  The  right  to  navigate  these 
waters,  and  the  right  to  cross  them  by  bridges,  are  co-existent,  and  neither 
can  be  permitted  to  destroy  or  essentially  impair  the  other. 

2.  Former  decisions.  The  case  of  The  Illinois  River  Packet  Company 
v.  The  Peoria  Bridge  Association,  38  111.  467,  is  cited  in  support  of  this  doc- 
trine, and  commented  upon  by  the  court  at  length. 

3.  Navigation — rivers  above  the  ebb  and  flow  of  tlie  tide — not  deemed  navi- 
gable by  the  common  law.  By  the  common  law,  rivers  are  not  deemed 
navigable  above  the  ebb  and  flow  of  the  tide.  And  in  the  sense  of  the 
common  law,  which  obtains  in  full  force  in  this  state  by  legislative  enact- 
ment, neither  the  Mississippi,  Illinois  nor  Chicago  rivers  is  a  navigable  stream. 

4.  Water  course — the  fee  of  such  portion  of  a  river  as  is  measured  by 
the  width  of  the  street — is  in  the  corporation.  As  this  court  has  said,  the  fee 
in  the  streets  of  a  city  is  vested  in  the  corporation.  Bridges  are  but  streets 
or  highways,  over  water ;  the  fee,  therefore,  of  such  portion  of  the  river  as 
is  measured  by  the  width  of  the  street  of  which  the  bridge  forms  a  part,  is 
likewise  in  the  corporation. 
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5.  Navigation — navigable  streams — right  to  bridge  them.  This  being  so, 
it  is  competent  for  the  corporation  to  devote  such  portion  of  the  river  to 
any  use  which,  in  the  judgment  of  its  authorities,  shall  be  deemed  most 
promotive  of  the  public  interests,  subject  only  to  the  easement  for  navigation. 

6.  Bridges — corporation  possesses  the  power  to  regulate.  The  power  to 
build  bridges,  being  a  necessary  power,  and  expressly  granted  to  a  corpora- 
tion, the  power  to  regulate  them — to  prescribe  the  time  and  manner  of 
vessels  passing  through  them — is  a  necessary  incident  of  that  power. 

7.  Chicago — power  of  the  common  council  to  regulate  the  bridges — ordinance 
of  April  22d,  1867 — valid.  By  the  charter  of  the  city  of  Chicago,  authority 
is  conferred  upon  the  common  council,  to  pass  ordinances  regulating  the 
time  and  manner  of  vessels  passing  through  the  bridges  which  cross  the 
Chicago  river;  and  the  ordinance  of  the  city,  for  such  purpose,  passed 
April  22d,  1867,  is  valid,  being  a  proper  and  reasonable  exercise  of  that 
power. 

8.  Navigation — power  of  the  States  over  navigable  waters,  exclusively  within 
their  jurisdiction.  Neither  under  the  power  granted  by  the  States  to  congress 
to  regulate  commerce  with  foreign  nations  and  among  the  several  States 
and  with  the  Indian  tribes,  nor  under  any  other  provision  of  the  constitu- 
tion, or  of  any  act  of   congress,   has  this  power  of  the   States  over  the 

navigable  rivers  exclusively  within  them,  to  render  them  useful  for  their 
domestic  purposes,  been  surrendered,  or  designed  to  be  surrendered. 

Appeal  from  the  Superior  Court  of  Chicago  ;  the  Hon. 
¥m.  A.  Porter,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Mr.  S.  A.  Irvin,  for  the  appellant. 

Messrs.  Sp afford  &  McDaid,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record,  arises  upon  an  ordi- 
nance passed  by  the  common  council  of  the  city  of  Chicago, 
entitled  "An  ordinance  regulating  the  time  and  manner  of 
vessels  in  passing  through  the  swing  bridges  over  the  Chicago 
river  and  its  branches,"  passed  April  22,  1867. 

The  ordinance  is  as  follows  : 
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Be  it  ordained  by  the  Common  Council  of  the  City  of  Chicago: 

Section  1.  That  the  Board  of  Public  Works  of  said  city 
be,  and  they  are  hereby,  required  to  provide,  construct  and 
arrange  at  the  several  bridges  over  the  Chicago  river  and  its 
branches,  in  the  best  and  most  practicable  manner,  vessel  sig- 
nals, as  required  by  section  two  of  this  ordinance. 

Sec.  2.  Said  signals  shall  be  of  material  of  a  red  color  for 
use  in  the  day  time,  and  shall  be  of  such  size,  and  so  placed, 
when  elevated,  that  they  may  be  readily  seen  up  or  down  the 
river.  The  signal  for  the  night  time  shall  be  a  red  lantern, 
of  such  size,  and  so  placed  and  arranged,  when  elevated,  as  to 
be  seen  easily  up  or  down  the  river. 

Sec  3.  It  shall  be  unlawful  for  the  owner  or  owners, 
officer  or  officers,  or  other  person  or  persons  in  charge  of  any 
vessel  or  vessels  navigating  the  Chicago  river  or  its  branches, 
or  any  part  thereof,  to  attempt  to  pass  any  of  the  bridges  over 
the  said  river  or  its  branches  while  said  signal  or  signals  are 
up  or  elevated,  or  to  approach  so  near  to  any  of  said  bridges 
at  such  times  as  that  the  same  may  be  injured  or  damaged,  or 
while  the  said  bridges  or  any  of  them  may  be  opening  or 
closing. 

Sec.  4.  Bridge  tenders  or  persons  in  charge  of  the  bridges 
shall  not  close  the  same  against  vessels  seeking  to  pass  through, 
until  passengers,  teams  or  vehicles  have  been  delayed  fully  ten 
minutes  by  the  bridges  being  open. 

Sec  5.  Whenever,  between  the  hours  of  six  o'clock  in  the 
morning  and  seven  o'clock  in  the  evening,  persons,  teams  or 
vehicles  have  been  delayed  at  said  bridges  fully  ten  minutes, 
by  reason  of  said  bridges  being  open  for  vessels  to  pass,  it 
shall  be  the  duty  of  the  bridge  tenders  or  other  persons  in 
charge  of  the  bridge  or  bridges  to  display  said  signal,  and 
immediately  close  the  same  and  keep  the  same  closed  for  fully 
ten  minutes,  for  such  persons,  teams  or  vehicles  to  pass  over, 
if  so  much  time  shall  be  required,  when  the  same  shall  be 
opened  again  and  kept  open  (if  necessary  for  vessels  to  pass) 
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for  the  like  period,  and  so  on  alternating  (if  necessary)  dnring 
the  hours  aforesaid. 

Sec.  6.  Any  person  or  persons  who  shall  violate  any  of 
the  provisions  of  this  ordinance,  in  addition  to  being  charge- 
able with  whatever  damage  may  result  to  the  city  by  reason 
of  any  such  violation,  shall  also  be  subject  to  a  penalty,  for 
each  and  every  such  violation,  of  one  hundred  dollars  ;  and  in 
case  the  same  person  or  persons  violate  such  provisions,  or  any 
of  them,  a  second  or  more  times,  in  addition  to  the  penalty  or 
fine  authorized  as  aforesaid,  the  court,  before  which  the  trial 
is  had,  may  also  imprison  such  offender  or  offenders  not  exceed- 
ing three  months,  in  the  City  Bridewell  or  House  of  Correction. 

Sec.  7.  It  shall  be  the  duty  of  the  Harbor  Master,  under 
the  direction  and  supervision  of  the  Comptroller,  immediately 
after  this  ordinance  takes  effect,  to  cause  the  same  to  be  printed 
in  the  form  of  handbills  or  posters,  in  such  numbers  as  said 
Comptroller  may  deem  necessary,  and  distribute  the  same 
among  the  owners,  officers  and  others  having  charge  of  tugs  and 
vessels,  as  far  as  practicable,  and  also  to  the  bridge  tenders  or 
persons  in  charge  of  the  bridges. 

Sec  8.  It  shall  also  be  the  duty  of  the  Harbor  Master,  so 
far  as  in  his  power,  to  see  that  the  provisions  of  this  ordinance 
are  fairly  and  faithfully  observed,  and  when  necessary,  he 
shall  call  on  the  Superintendent  of  Police  for  aid  to  enable 
him  so  to  do. 

Sec.  9.  This  ordinance  shall  be  in  force  and  take  effect 
from  and  after  its  passage  and  due  publication. 

The  action  was  brought  by  the  city  before  the  police  court, 
for  the  penalty  incurred  by  a  violation  of  the  third  section  of 
the  ordinance.  A  judgment  was  rendered  in  favor  of  the  city 
for  the  penalty  imposed  by  the  sixth  section,  and  an  appeal 
taken  by  the  defendant  to  the  superior  court  of  the  city,  in 
which  court,  on  a  trial  by  jury,  under  instructions  from  the 
court,  a  verdict  was  found  for  the  defendant,  and  judgment 
for  costs  was  rendered  against  the  city. 
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To  reverse  this  judgment,  the  plaintiff  brings  the  record  here 
by  appeal. 

The  questions  presented  are,  have  the  common  council 
authority  to  pass  any  ordinance  regulating  the  time  and  man- 
ner of  vessels  passing  through  the  bridges  erected  over  and 
across  the  Chicago  river,  and,  if  they  have  this  power,  is  the 
ordinance  above  cited  a  proper  and  reasonable  exercise  of  the 
power  ? 

Appellee  takes  the  ground,  that  the  ordinance  is  void  for 
want  of  power  in  the  common  council,  under  the  charter  of 
the  city,  to  pass  it ;  and  further,  if  the  common  council  acted 
in  pursuance  of  the  charter,  then  the  charter  in  that  regard  is 
unconstitutional  and  void,  and  consequently,  the  ordinance  is 
void. 

The  points  made  involve  the  constitutional  power  of  the 
legislature  over  navigable  rivers  wholly  within  the  limits  of 
this  State. 

This  subject  received  the  deliberate  consideration  of  this 
court  in  the  case  of  The  Illinois  River  Packet  Co.  v.  The  Peoria 
Bridge  Association,  38  111.  467,  in  which  the  power  was 
affirmed,  and  nothing  has  been  shown  since  to  induce  a  change 
of  opinion. 

It  was  there  said,  the  right  of  free  navigation  of  the  Illinois 
river  was  not  inconsistent  with  the  right  of  the  State  to  pro- 
vide means  of  crossing  the  river,  by  bridges  or  otherwise, 
provided  such  bridges  do  not  essentially  injure  the  navigation 
of  the  river.  The  right  to  navigate  them,  and  the  right  to  cross 
them  by  bridges,  are  co-existent,  and  neither  can  be  permitted 
to  destroy  or  essentially  impair  the  other.  These  remarks 
equally  apply  to  other  navigable  rivers. 

And  remarking  upon  the  provision  of  the  ordinance  of 
1787,  that  the  navigable  waters  leading  into  the  Mississippi 
and  St.  Lawrence,  and  the  carrying  places  between  the  same, 
shall  be  common  highways,  and  forever  free  as  well  to  the 
inhabitants  of  the  territory  as  to  the  citizens  of  the  United 
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States,  and  without  any  tax,  impost  or  duty  therefor,  it  was 
said  there  was  no  restriction  on  the  power  of  the  State,  if  the 
ordinance  was  yet  in  force,  to  use  the  most  improved  artificial 
means  of  crossing  those  waters.  The  ordinance  only  prohibits 
its  obstruction  and  the  imposition  of  a  tax  or  duty  on  its  navi- 
gation. Nothing  less  than  a  total  obstruction  by  dams,  or 
other  impediments  of  that  nature,  would  be  a  violation  of  its 
provisions.  Navigation  upon  them  would  not  then  be  free, 
for  the  very  current  itself  would  be  in  custody,  and  mankind 
be  thereby  excluded  from  its  profitable  use.  That  it  does  not 
mean  that  the  river  and  its  navigation  shall  be  a  common 
highway,  free  from  all  and  every  condition,  but  only  that  it 
shall  be  free  from  obstruction  and  free  from  any  burden 
imposed  in  the  shape  of  a  duty  or  tax. 

And  in  remarking  upon  the  peculiar  position  of  Chicago 
upon  its  little  river,  it  was  then  asked,  has  any  one  advanced 
the  idea  that  those  bridges,  furnished  with  capacious  draws 
for  the  passage  of  vessels,  materially  obstruct  its  navigation, 
or  if  they  do,  have  not  all  yielded  to  the  necessity  of  their 
erection  ?  How  could  the  business  and  intercourse  of  that 
great  and  growing  city  be  carried  on  without  these  facilities  ; 
and  while  the  navigation  of  the  river  is  not  subjected  to  any 
tolls  or  duties,  who  has  a  right  to  complain  of  these  structures  ? 

Some  of  these  questions  are  answered  now,  for  the  first 
time,  by  the  defense  set  up  in  the  court  below,  and  urged  here, 
that  these  bridges  are  a  material  obstruction  and  subject  navi- 
gation to  great  delay  and  peril. 

In  that  case,  it  was  also  said,  that  mere  delay  in  passing 
these  bridges,  which  prudence  would  advise  at  unpropitious 
moments  when  winds  and  currents  are  not  favorable,  can  not, 
in  our  judgment,  aflix  to  them  the  quality  of  a  material 
obstruction,  or  of  any  other  description  of  obstruction,  for  the 
erection  of  which  the  owners  should  be  liable  in  damages.  It 
is  a  matter  of  necessity,  that  the  franchise  of  navigation 
should  be  constrained  to  meet  the  exigency,  and  yield  some 
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of  its  asserted  rights  for  the  sake  of  works  of  such  great  pub- 
lic utility. 

In  addition  to  what  was  said  in  the  above  cited  case,  we 
might  say,  that  neither  the  Illinois,  the  Mississippi,  nor  the 
Chicago  rivers  is  a  navigable  stream  in  the  sense  of  the  com- 
mon law,  which  obtains  in  full  force  in  this  State  by  legisla- 
tive enactment.  No  rivers,  by  the  common  law,  are  deemed 
navigable  above  the  ebb  and  flow  of  the  tide.  The  stream 
above  belongs  to  the  riparian  proprietors  on  each  side  of  it,  ad 
filum  aqum.  Middleton  v.  Pritehard,  3  Scam.  510.  The  same 
doctrine  was  reiterated  in  the  late  case  of  Ensminger  v.  The 
People  ex  rel.  City  of  Cairo ,  47  111.  384. 

This  being  so,  the  water  and  the  bed  of  the  Chicago  river 
are  the  property  of  the  riparian  owners,  subject  only  to  an  ease- 
ment in  the  public,  for  the  purposes  of  navigation.  The  fee  in 
the  streets  of  the  city  have  been  held  by  this  court  to  be  vested 
in  the  corporation.  Canal  Trustees  v.  Havens,  11  111.  554, 
and  to  the  same  point  is  Hunter  v.  Middleton,  13  ib.  50. 

Bridges  are  but  streets  or  highways  over  water ;  the  fee, 
therefore,  of  all  such  portions  of  the  river  as  are  crossed  by 
bridges,  is  likewise  in  the  corporation,  subject  to  the  same 
public  easement.  Not  only  such  portion  of  the  river  as  the 
bridge  actually  covers,  but  so  much  of  it  as  is  measured  by 
the  width  of  the  street  of  which  the  bridge  forms  a  part. 

The  river,  the  soil  covered  by  it,  and  its  banks,  for  the 
entire  width  of  the  street,  being  owned  by  the  corporation,  in 
fee,  it  is  competent  to  them  to  devote  them  to  any  use  which, 
in  the  judgment  of  its  authorities,  shall  be  deemed  most  pro- 
motive of  the  public  interests,  subject  only  to  the  easement 
for  navigation,  and  to  that  universally  accepted  maxim,  "  use 
your  own  so  that  you  injure  not  another." 

The  power  to  build  the  bridges  being  a  necessary  power,  and 
expressly  granted  to  the  corporation,  the  power  to  regulate 
them — prescribe  the  time  and  manner  of  vessels  passing 
through  them — is  a  necessary  incident  of  the  power  to  erect 
them.     The  third  section  of  the  ordinance,  therefore,  is  valid. 
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Want  of  time  forbids  our  taking  a  more  extended  view  of 
the  principles  which  underlie  this  case,  and  to  show,  as  we 
think  can  be  satisfactorily,  that  neither  under  the  power 
granted  by  the  States  to  congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States  and  with  the 
Indian  tribes,  nor  under  any  other  provision  of  the  constitu- 
tion, or  of  any  act  of  congress,  has  this  power  of  the  States 
over  the  navigable  rivers  exclusively  within  them,  to  render 
them  useful  for  their  domestic  purposes,  been  surrendered  or 
designed  to  be  surrendered.  And  in  such  an  effort,  we  would 
call  to  our  aid  the  cases  of  The  Commonwealth  v.  Breed,  4  Pick. 
460 ;  The  People,  etc.  v.  Rensselaer  <&  Saratoga  P.  P.  Co.,  15 
Wend.  113  ;  Palmer  v.  Cuyahoga  Co.,  1  McLean,  226  ;  Williams 
v.  Beardsley  et  al.  2  Ind.  59 ;  Wilson  v.  The  Black  Bird 
Marsh  Creek  Co.  2  Peters,  245 ;  Columbus  Ins.  Co.  v.  Peoria 
Bridge  Association,  5  McLean,  425  ;  The  United  States  v .  The 
New  Bedford  Bridge,  1  Woodbury  and  Minot,  401,  508; 
Gilman  v.  The  City  of  Philadelphia,  3  Wallace,  713  ;  Pol- 
lard's lessee  v.  Hagan,  3  Howard,  230 ;  Martin  et  al.  v. 
Waddell,  16  Peters,  410. 

The  case  of  Gibbons  v.  Ogden,  9  Wheaton,  1,  contains 
nothing  adverse  to  this  power  of  the  States  over  such  waters. 
It  is  there  held,  that  there  was  much  legislation  connected  with 
commerce  which  the  States  did  not  surrender  to  the  general 
government,  such  as  laws  for  regulating  the  internal  commerce 
of  a  State,  and  those  which  respect  turnpike  roads,  ferries,  etc., 
and  in  this  day,  it  may  be  added,  railroads.  Legislation  in 
respect  to  these,  can  be  more  advantageously  exercised  by  the 
States  themselves.  Roads  and  ferries  are  vast  aids  to  com- 
merce, and  bridges  are  for  the  same  purpose  as  ferries — both 
are  highways  over  a  water  course ;  and  if  a  ferry  over  a  naviga- 
ble river,  established  by  State  authority,  is  a  proper  subject 
of  State  legislation,  not  interfering  with  the  power  granted  to 
congress  to  regulate  commerce,  so  neither  can  a  bridge  be  so 
considered,  provided  it  causes  no  material  obstruction  to  com- 
merce. 

18— 51st  III. 
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The  ordinance  of  the  city,  now  in  question,  affords  equal 
facilities  to  land  and  river  commerce,  and  is  obnoxious  to  none 
of  the  objections  raised  to  it. 

The  court  trying  this  case,  seems  to  have  entertained  views 
quite  different  from  those  here  expressed,  as  appears  by  the 
last  instruction  given  for  the  defendant.     It  is  this  : 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  the  city 
of  Chicago  was  not  authorized  to  close  said  Madison  street 
bridge  so  as  to  obstruct  the  passage  of  said  tug  Robert  Tarrant, 
and  her  said  tow  Wyandotte,  while  navigating  the  Chicago 
river,  by  reason  of  the  closing  of  said  bridge ;  that  the  said 
tug  Robert  Tarrant,  and  her  tow,  were  entitled,  upon  properly 
signaling  said  bridge,  to  have  the  same  opened  so  as  to  allow 
them  a  free  passage  through  the  draw  thereof.  And  the  jury 
are  instructed,  that  if  they  find,  from  the  evidence,  that  upon 
approaching  said  Madison  street  bridge  at  the  date  in  question, 
said  defendant,  by  his  tug,  signaled  said  bridge  for  a  passage 
through  the  draw  thereof,  and  that  said  bridge  was  closed  and 
remained  closed,  and  materially  obstructed  the  passage  of  said 
tug  and  her  tow  in  their  navigation  of  Chicago  river,  then 
the  defendant  is  not  liable  to  any  fine  by  authority  of  said 
plaintiff,  for  any  collision  with  said  bridge." 

This  instruction,  substantially,  tells  the  jury  the  city  had  no 
right  to  construct  this  bridge,  and  to  pass  this  ordinance  regu- 
lating the  time  and  manner  of  vessels  passing  through  it.  If 
they  had  these  rights,  as  we  have  said  they  have,  then  the 
defendant  could  not  claim  that  the  bridge  should  be  opened 
when  he  made  the  signal,  for  when  he  made  the  signal  to 
open  the  bridge,  the  ordinance  declared  it  should  be  closed, 
and  when  closed,  it  of  necessity  obstructed  the  passage  of  the 
vessel,  but  it  was  not  an  unlawful  obstruction. 

For  the  reasons  given,  the  judgment  must  be  reversed  and 
the  cause  remanded,  for  further  proceedings  consistent  with 
this  opinion. 

Judgment  reversed. 
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Elias  B.  Stiles 

v. 
James  S.  Easley. 

1.  Alien  enemy — of  contracts  made  prior  to  a  war — and  of  the  right  to 
sue.  The  rule  of  law  which  holds  contracts  with  an  alien  enemy  to  be  void, 
has  no  application  to  contracts  entered  into  between  citizens  of  different 
States,  prior  to  the  commencement  of  war  between  such  States. 

2.  In  this  case,  a  citizen  of  the  State  of  Virginia  had,  before  the  com- 
mencement of  the  late  war  of  the  rebellion,  sold  a  tract  of  land  lying  in 
this  State,  and  transmitted  to  a  party  here  a  deed  to  the  purchaser,  with 
directions  to  the  person  to  whom  it  was  sent  to  deliver  the  deed  and  remit 
the  first  payment  on  the  land,  and  also  the  notes  and  mortgage  to  be  execu- 
ted by  the  purchaser  to  secure  the  residue  of  the  purchase  monej'-.  The 
party  receiving  the  deed  obeyed  these  instructions,  except  as  to  transmitting 
the  notes  and  mortgage,  which  he  retained,  and  in  the  years  1863-4,  pend- 
ing the  war,  collected  them :  Held,  the  contract,  having  been  made  before 
the  war  commenced,  was  not  within  the  rule  which  would  render  it  void, 
as  having  been  made  with  an  alien  enemy,  and  upon  the  return  of  peace 
the  law  at  once  raised  an  implied  assumpsit  on  the  part  of  the  person  so 
collecting  the  notes,  to  account  to  the  owner  for  the  amount. 

3.  While  hostilities  continued,  a  citizen  of  a  hostile  State  was  disabled 
from  suing  in  our  courts ;  but  such  disability  ended  with  the  war. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
¥m.  W.  Heaton,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Mr.  John  Y.  Eustace,  for  the  appellant. 

Messrs.  Edsall  &  Crabtree,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Easley  against 
Stiles,  to  recover  money  belonging  to  the  former,  which  had 
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come  into  the  hands  of  Stiles  in  the  following  manner: 
Easley,  being  a  resident  of  the  State  of  Virginia,  and  owning 
a  tract  of  land  in  Whiteside  county,  in  this  State,  which  he 
had  contracted  to  sell,  on  the  20th  of  March,  1861,  sent  to 
the  defendant,  Stiles,  who  was  then  a  banker  in  Dixon,  Illinois, 
a  deed  to  the  purchaser,  with  instructions  to  Stiles  to  deliver 
it  and  receive  and  remit  the  first  payment  on  the  land,  and 
also  the  notes  and  mortgage  to  be  executed  by  the  purchaser. 
This  was  before  the  commencement  of  the  late  war.  Stiles 
obeyed  these  instructions,  except  as  to  transmitting  the  notes 
and  mortgage  to  Easley.  He  retained  these  in  his  possession, 
and  in  the  years  1863-4  collected  the  amount  due  upon  them, 
and  now  refuses  to  account  to  Easley.  This  suit  is  brought 
to  recover  the  amount. 

The  defendant  insists  that  the  plaintiff  was  an  alien  enemy 
at  the  time  the  cause  of  action  accrued,  and  relies  upon  the 
rule  of  law  which  holds  contracts  with  an  alien  enemy  to  be 
void.  The  rule,  however,  has  no  application  to  this  case. 
Here  was  no  contract  made  during  the  war.  Stiles,  at  the 
commencement  of  the  war,  had  possession  of  the  property  of 
Easley,  in  the  form  of  notes  and  a  mortgage.  During  the  war, 
by  his  own  voluntary  act,  he  converts  this  property  into  money 
for  his  own  use.  While  hostilities  continued,  Easley,  as  the 
citizen  of  a  hostile  State,  was  disabled  from  suing  in  our 
courts;  but  this  disability  ended  with  the  war.  With  the 
return  of  peace,  our  courts  were  again  open  to  the  plaintiff, 
and  the  law  at  once  raised  an  implied  assumpsit  on  the  part 
of  the  defendant  to  account  to  him  for  the  property  which  the 
defendant  had  converted.  Hauger  v.  Abbott,  6  Wallace,  536. 
The  defense  relied  upon  is  no  more  a  bar  to  this  action  than 
it  would  be  if  the  money  had  been  collected  by  Stiles  before 
the  war,  and  is  as  unsound  in  law  as  it  is  bad  in  morals. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Hiram  Dingman 
v. 

The  People  of  the  State  of  Illinois. 

1.  University  of  Chicago — the  restraint  upon  the  sale  of  liquors  within 
one  mile  thereof.  That  clause  in  the  charter  of  the  University  of  Chicago, 
which  provides,  that  a  place  where  intoxicating  liquors  are  sold,  or  fur- 
nished for  other  than  medicinal  or  mechanical  purposes,  and  located  within 
one  mile  of  the  site  of  such  university,  shall  be  declared  a  nuisance,  and 
subject  to  abatement  as  such,  is  repealed  by  the  act  of  February  13,  1863, 
revising  the  charter  of  the  city  of  Chicago,  whereby  the  power  to  grant  or 
refuse  licenses  for  the  sale  of  liquors,  within  the  city  limits,  is  conferred  on 
the  mayor  and  city  council. 

2.  Statutes — repealed  by  implication.  Where  there  is  a  clear  repug- 
nance between  two  acts  of  the  general  assembly,  the  later  expression  of  the 
legislative  will,  will  be  regarded  as  a  repeal  of  the  former.  So,  where  the 
former  act  prohibited  a  certain  thing  to  be  done,  and  a  subsequent  act 
granted  the  power  to  permit  or  prohibit  the  same  thing  to  be  done,  there  is 
such  a  repugnance  between  them,  in  that  respect,  that  the  later  statute  will 
be  held  to  operate  as  a  repeal  of  the  former. 

3.  Grant  of  power — to  a  corporation — what  constitutes.  A  clause  in  the 
charter  of  the  University  of  Chicago,  which  prohibits  the  sale  of  liquor 
within  one  mile  thereof,  was  not  a  grant  of  power  to  the  corporation  on  that 
subject,  but  was  a  prohibition  by  the  legislature  itself;  and  in  tins  there  is  a 
distinction  between  this  case  and  the  Dartmouth  College  case,  as  there,  the 
power  attempted  to  be  controlled  by  the  legislature  had  been  conferred 
upon  the  college  authorities,  to  be  exercised  by  them. 

4.  Vested  rights — police  power  of  the  State.  But,  even  if  the  legisla- 
ture had  given  to  the  University  of  Chicago  the  power  to  prohibit  the  sale 
of  liquors  within  prescribed  limits,  it  being  a  part  of  the  police  power  of 
the  State,  it  could  be  resumed  at  the  pleasure  of  the  legislature,  for  the 
police  power  of  a  State  cannot  be  made  the  subject  of  an  irrevocable  grant, 
either  to  a  municipal  or  private  corporation,  or  to  private  individuals. 

Writ  of  Error  to  the  Recorder's  Court  of  Chicago ;  the 
Hon.  Evert  YanBuren,  Judge,  presiding. 


The  opinion  states  the  case. 
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Messrs.  "Wilson  <fc  Asay,  for  the  plaintiff  in  error. 

Mr.  Charles  H.  Bead,  State's  attorney,  for  the  people. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  presented  by  the  grand  jury  to  the 
Recorder's  Court  of  Chicago,  against  plaintiff  in  error,  for 
keeping  a  place,  within  one  mile  of  the  site  of  the  University 
of  Chicago,  for  the  sale  of  spirituous  liquors,  for  other  than 
mechanical  or  medicinal  purposes,  contrary  to  the  statute. 
Plaintiff  in  error  filed  a  plea  of  not  guilty,  and  a  trial  was  had 
before  the  court  and  a  jury,  which  resulted  in  a  verdict  of 
guilty.  Motions  for  a  new  trial,  and  in  arrest  of  judgment, 
were  entered,  but  overruled  by  the  court,  and  thereupon 
judgment  was  rendered,  that  plaintiff  forthwith  abate  the 
nuisance,  and  that  in  default  thereof,  the  sheriff  proceed  to 
abate  the  same,  and  that  plaintiff  in  error  should  stand  com- 
mitted until  the  judgment  of  the  court  should  be  executed. 

On  the  trial  in  the  court  below,  plaintiff  in  error  admitted  that 
he  kept  a  place  within  a  mile  of  the  site  of  the  University  of 
Chicago  for  the  sale  of  intoxicating  liquors,  not  being  sold  for 
mechanical  or  medicinal  purposes.  He  then  offered  to  prove 
that  the  place  was  a  public  inn,  for  the  accommodation  of  man 
and  beast,  and  that  he  held  a  license  from  the  city  of  Chicago 
for  the  sale  of  such  liquors  at  that  place,  and  a  license  from 
the  United  States  government,  but  the  court  refused  to  permit 
him  to  make  this  proof,  and  he,  at  the  time,  excepted. 

It  is  urged,  in  support  of  this  judgment,  that  the  sale  of  all 
such  liquors  is  prohibited  by  the  charter  of  the  University  of 
Chicago,  adopted  on  the  30th  of  January,  1857.  The  fourth 
section  of  that  act  declares  that : 

"  To  enable  the  trustees  to  fulfill  the  trusts  hereby  commit- 
ted to  them,  and  to  secure  the  ends  of  this  corporation,  it  is 
hereby  declared  unlawful  for  any  person  to  entice  any  student 
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of  said  university  into  the  practice  of  gaming,  or  to  furnish  to 
any  student  any  device  or  instrument  for  gaming,  or  any 
intoxicating  liquors.  And  any  billiard  room,  bowling  alley, 
race  course,  or  other  device  or  instrument  for  gaming,  or  any 
brothel  or  house  of  ill-fame,  or  place  where  intoxicating  liquors 
are  sold  or  furnished,  except  for  medicinal  or  mechanical  pur- 
poses, within  one  mile  of  the  site  of  said  university,  is  hereby 
declared  a  nuisance,  and  subject  to  abatement  as  such." 

It  appears,  that  by  the  revised  charter  of  the  city  of  Chicago, 
adopted  by  the  general  assembly  on  the  13th  of  February, 
1863,  the  power  to  grant  or  refuse  licenses  for  the  sale  of 
liquors  within  the  city  limits,  is  conferred  on  the  mayor  and 
city  council.  See  sec.  13,  chap.  4,  city  charter,  and  chap.  44, 
city  ordinances.  From  this  provision  of  the  charter,  it  seems 
that  the  whole  question  of  granting  or  refusing  such  licenses 
is  conferred  on  the  city,  and  the  power  seems  to  be  co-exten- 
sive with  the  city.  And  when  the  legislature,  in  1857,  say, 
that  liquor  shall  not  be  sold  within  one  mile  of  the  university, 
which  territory  embraces  a  portion  of  the  city,  and  six  years 
subsequently,  say,  that  the  mayor  and  city  officers  may  or  may 
not  grant  licenses  for  that  purpose  within  such  territory,  there 
is  a  manifest  conflict  between  these  provisions.  By  the  one  it 
is  prohibited,  and  by  the  other  it  is  authorized. 

In  such  a  case,  the  rule  that  a  law  will  not  be  repealed  by 
implication,  in  doubtful  cases,  does  not  apply,  as  there  is  here 
a  direct  conflict  between  the  former  and  latter  law;  and 
when  there  is  a  clear  repugnance  between  two  laws,  and  the 
provisions  of  both  can  not  be  carried  into  effect,  the  later  law 
must  prevail,  and  the  former  yield  to  the  last  expression  of 
the  legislative  will.  We  regard  these  two  provisions  of  law 
as  falling  within  that  predicament. 

It  is,  however,  contended,  that  the  4th  section  of  the  charter 
of  the  university  is  a  grant  to  a  private  corporation,  and,  under 
the  decision  of  the  case  of  Dartmouth  College  v.  Woodward,  4 
Wheaton,  518,  this  grant  became  vested  and  beyond  legislative 
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control,  and  any  subsequent  enactment,  in  conflict  with  its 
provisions,  is  unconstitutional  and  void. 

There  can  be  no  reasonable  doubt  that  the  legislature,  in  the 
exercise  of  its  power  to  regulate  the  police  of  the  State,  may 
prohibit  the  sale  of  intoxicating  liquors  throughout  the  State, 
or  in  specified  localities.  This  has  been  held  in  a  number  of 
cases  in  this  court,  whereby  by-laws  of  cities  and  towns,  made 
in  pursuance  to  their  charters,  prohibiting  its  sale,  have  been 
sustained.  Jones  v.  The  People,  14  111.  196,  Godard  v.  Town  of 
Jacksonville,  15  111.  588,  Byers  v.  Town  of  Olney,  16  111.  36, 
City  of  Pekin  v.  Smelzel,  21  111.  468.  But  such  an  enactment 
has  been  regarded  as  emanating  from  the  police  power  of  the 
State,  and  not  as  being  the  subject  of  irrevocable  grant.  It  is 
a  part  of  the  great  fundamental  principles  that  enter  into  and 
compel  the  necessity  of  government  for  the  protection  of  the 
people  against  crime,  immorality,  vice,  and  even  nuisances. 
This  power  is  incident  to  all  governments,  and  it  would  be 
subversive  of  the  government  itself,  to  permit  it  to  irrevocably 
grant  this  power  to  individuals.  It  would  defeat  the  ends  of 
government,  and  hence  can  never  be  supposed  to  have  been 
contemplated  by  those  who  formed  our  organic  law. 

It  is  upon  this  principle  that  it  is  uniformly  held  that  the 
legislature  may  resume  any  or  all  of  the  powers  granted  to 
municipal  corporations.  They  are  created  and  maintained  for 
police  purposes.  And  it  is  the  well  recognized  law,  that  the 
legislature  has  power,  by  enactment  of  general  laws,  from 
time  to  time,  as  exigencies  may  require,  to  regulate  corpora- 
tions in  the  exercise  of  their  franchises,  so  as  to  provide  for 
the  public  safety.  Galena  dk  Chicago  Union  P.  P.  Co.  v. 
Loomis,  13  111.  548.  And  the  same  doctrine  is  announced  in 
the  case  of  the  Galena  db  Chicago  Union  P.  P.  Co.  v.  Pill,  22 
111.  264.  The  case  of  Ohio  <&  Miss.  P.  P.  Co.  v.  McClelland, 
25  111.  140,  holds  that  acts  of  incorporation  are  subordinate  to 
the  general  police  powers  of  the  State.  And  in  the  case  of 
the  Galena  <&  Chicago  Union  P.  P.  Co.  v.  Appleby,  28  111. 
283,  where  the  legislature  had  exempted  the  company  from 
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ringing  a  bell  or  sounding  a  whistle  at  a  road  crossing,  and 
afterwards,  by  an  act  to  amend  their  charter,  required  they 
should  perform  that  duty,  although  the  company  rejected 
the  amendment,  it  was  held,  that  under  the  general  power  to 
regulate  the  police  of  the  State,  the  act  was  binding ;  that  the 
exemption  formed  no  part  of  their  franchise,  and  could  be 
resumed  by  the  general  assembly  at  pleasure. 

There  is  a  broad  distinction  between  this  case  and  that  of 
the  Dartmouth  College  v.  Woodward,  supra.  In  that  case  there 
was  a  grant  of  power  and  authority  for  the  government  of 
the  body,  and  the  legislature  subsequently  attempted  to  amend 
their  charter,  so  as  to  abridge  the  powers  of  the  body,  and 
require  them  to  be  exercised  in  a  different  mode,  and  by  a 
larger  number  of  trustees,  and  gave  the  appointment  of  addi- 
tional trustees  to  the  executive  of  the  State,  and  created  a 
board  of  overseers,  with  power  to  inspect  and  control  the  most 
important  acts  of  the  trustees.  There  was,  in  that  case,  an 
effort  on  the  part  of  the  State  to  control  the  corporation,  and 
to  resume  powers  necessary  to  its  existence,  and  place  them 
partly  in  other  hands.  In  this  case,  there  was  given  to  the 
university  no  power  to  regulate  and  control  the  sale  of  liquors 
within  one  mile  of  the  site  of  their  institution,  but  the  legisla- 
ture, believing  it  to  be  beneficial  to  the  morals  of  the  students, 
and  promotive  of  education,  prohibited  their  sale  within  those 
limits.  That  was  manifestly  but  a  police  regulation,  and  being 
such,  had  it  been  conferred  upon  that  body  by  their  charter, 
we  entertain  no  doubt  the  legislature  could  have  resumed  it  at 
pleasure. 

When  the  legislature  shall  endeavor  to  deprive  them  of 
their  chartered  privileges,  it  will  be  time  to  invoke  the  consti- 
tution for  their  protection. 

To  hold  that  this  case  falls  within,  and  is  governed  by,  the 
Dartmouth  College  case,  would  be  to  enlarge  its  scope,  while 
the  profession  regard  it  as  having  gone  to,  if  not  beyond,  the 
verge  of  the  correct  principle  there  applied,  and  however 
desirous  we  may  be  to  promote  education,  sustain  morality, 
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and  suppress  vice,  we  can  not  consent  to  the  proposition,  that 
the  legislature  has  or  can  abandon  the  police  power,  or  give 
a  vested  right  to  its  exercise  by  a  municipal  or  private  corpo- 
ration, or  to  private  individuals.  By  the  exercise  of  such  a 
power,  if  legal,  the  general  assembly  would,  probably,  before 
the  end  of  the  present  generation,  find,  that  over  many  sub- 
jects of  police  regulation,  they  would  be  powerless,  having 
granted  it  to  colleges,  schools,  or  other  corporations.  We  are, 
therefore,  clearly  of  the  opinion,  that  the  legislature  had  the 
constitutional  power  to  repeal  the  4th  section  of  this  charter. 

It  is  urged,  that  the  case  of  CLeary  v.  The  County  of  Cook, 
28  111.  534,  is  decisive  of  this  case.  That  was  simply  a 
question,  whether  a  private  act  to  amend  the  charter  of  the 
Northwestern  University,  which  contained  a  provision  pro- 
hibiting the  sale  of  intoxicating  drinks  within  four  miles  of 
the  institution,  when  the  title  of  the  bill  did  not  refer  to  this 
provision,  was  constitutional ;  and  the  majority  of  the  court 
held,  that  the  suppression  of  intemperance  and  vice  in  the 
precincts  of  the  university  was  germane  to  the  bill.  There 
was  no  question,  in  that  case,  whether  the  provision  had  become 
a  vested  ri^ht  in  the  corporation. 

"We  have  no  doubt  the  legislature  has  the  constitutional 
power  to  prohibit  the  sale  of  liquor  within  a  reasonable  dis- 
tance of  schools,  churches,  worshiping  congregations,  the  polls 
at  elections,  and  in  all  other  cases,  when  they  shall  be  of  the 
opinion  that  it  will  promote  the  public  good,  and  that  they 
may,  with  equal  power,  repeal  such  laws.  We  have  no  doubt 
that  the  4th  section  of  the  charter  was  repealed. 

lor  these  reasons,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Peoria  Marine  and  Fire  Insurance  Company 

v. 

Maria  Anapow,  for  the  use  of 

Albert  Michelson. 


1.  Insurance — policy  of — upon  goods  being  constc 
A  policy  of  insurance  upon  a  stock  of  goods,  which  is  being  constantly  sold 
and  replenished,  covers  as  well  the  new  purchases  as  the  stock  on  hand  at 
the  date  of  the  policy. 

2.  But  in  order  that  goods  subsequently  purchased  shall  become  a  part 
of  the  stock  in  trade  so  as  to  be  covered  by  the  insurance  thereon,  it  is  not 
enough  that  other  goods  are  purchased,  but  it  must  appear  they  became  a 
part  of  the  stock,  from  which  sales  were  to  be  made  as  from  the  general  stock, 
of  which  it  may  be  claimed  the  new  purchases  became  a  part. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Scammon,  McCaog  &  Fuller,  for  the  appellants. 

Mr.  D.  P.  Wilder,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  was  "before  this  court  at  a  former  term,  and  is 
reported  in  45  111.  86. 

The  judgment  was  reversed,  for  the  reason  the  court  gave 
an  erroneous  instruction  on  the  part  of  the  plaintiff,  and 
refused  one  of  the  defendants'  instructions. 

On  a  second  trial,  the  error  pointed  out  in  the  plaintiff's 
instruction  was  corrected,  and  the  instruction  asked  by  the 
defendants  and  before  refused,  was  given  by  the  court,  with 
certain  modifications,  and  the  only  question  before  us  now  to 
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determine  is,  were  such  modifications,  or  interpolations,  as 
appellants  designate  them,  proper  and  in  accordance  with  the 
views  expressed  by  this  court  on  the  former  hearing. 

It  will  be  seen,  by  the  opinion  in  the  case,  that  the  instruc- 
tion asked  by  the  defendant  company,  and  refused,  was  upon 
the  point  of  an  intermixture  of  the  two  stocks  of  tobacco,  they 
contending,  if  there  was  such  intermixture,  the  whole  stock  was 
covered  by  the  policy  effected  by  Michelson  in  the  Illinois 
Mutual  Fire  Insurance  Company. 

This  court  said  there  could  be  no  controversy  on  that  point ; 
that  a  policy  of  insurance  upon  a  stock  of  goods  which  is  being 
constantly  sold  and  constantly  replenished,  covers  as  well  the 
new  purchases  as  those  on  hand  at  the  date  of  the  policy. 
The  question  in  the  case  was,  whether  the  Anapow  tobacco 
did,  upon  its  purchase  by  Michelson,  or  at  any  time  before  the 
fire,  become  a  part  of  his  stock,  and  thereby  fall  under  the 
protection  of  his  policy.  Whether  it  thus  became  a  part  of 
his  stock,  was  a  question  of  fact  for  the  jury,  and  should  have 
been  submitted  to  them,  and  on  that  point  the  case  should 
have  been  made  to  turn. 

To  meet  these  views  of  this  court,  the  defendant  company, 
on  the  second  trial,  asked  this  instruction,  without  the  words 
in  italics  : 

"  The  jury  are  instructed  that  a  policy  of  insurance  upon  a 
stock  of  goods  [which  is  constantly  sold  and  constantly  replen- 
ished] covers,  as  well,  the  additions  made  from  time  to  time, 
after  the  insurance  is  effected,  as  those  then  on  hand  ;  and  if 
the  jury  believe,  from  the  evidence,  that  Michelson  added  the 
goods  which  he  bought  of  Maria  Anapow,  to  the  stock  of 
goods  which  he  owned  in  the  store  No.  232  Randolph  street, 
Chicago,  so  that  the  Anapow  goods  became  a  part  of  his  stock, 
[from  which  sales  were  to  he  made  as  from  the  other  stocky  and] 
which  was  covered  by  the  insurance  which  he  had  effected  in 
his  own  name  in  the  Illinois  Mutual  Fire  Insurance  Company, 
then  the  Anapow  goods  became  a  part  of  his  stock  covered  by 
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the  latter  insurance,  and  it  was  the  duty  of  Michelson  to  notify 
the  defendant  of  the  insurance  which  he  had  thus  effected  in 
the  Illinois  Mutual  Fire  Insurance  Company,  and  have  such 
insurance  endorsed  upon  his  policy  sued  on  in  this  cause;  and 
unless  the  jury  believe,  from  the  evidence,  that  such  notice 
was  given,  and  such  endorsement  made,  they  will  find  for  the 
defendant." 

The  question  is,  should  the  instruction  have  been  given  as 
asked  % 

Counsel  for  appellants  say  the  instruction  was  drawn  with 
special  reference  to  the  ruling  in  the  case  which  we  have  quo- 
ted, and  contends  it  would,  if  given  as  drawn,  have  left  the 
precise  question  for  the  jury  to  determine,  but  that  the  inter- 
polation of  the  words,  "  from  which  sales  were  to  be  made  as 
from  the  other  stock,"  necessarily  destroyed,  in  the  minds  of 
the  jury,  whatever  presumption  the  defendants  were  entitled 
to  as  to  the  effect  of  Michelson's  purchase  and  his  intentions. 

The  question  for  the  jury  was,  not  whether  Michelson 
became  the  owner  of  the  Anapow  tobacco,  but  did  it  become 
a  part  of  his  stock  in  trade,  from  which  he  was  constantly 
selling,  and  was  constantly  replenishing  ?  If  so,  it  was  cov- 
ered by  his  policy  in  the  Mutual.  It  was  therefore  proper, 
and  within  the  true  spirit  and  meaning  of  what  we  had  said 
in  the  case,  that  the  jury  should  find,  to  make  it  a  part  of  his 
stock  in  trade,  that  he  was  selling  from  it  as  from  the  other 
stock  covered  by  the  insurance.  It  was  in  that  sense  only  it 
could  be  considered  such  stock  as  was  covered  by  his  own 
policy. 

We  think  the  interpolation  was  proper,  and  affirm  the  judg- 
ment, believing  the  evidence  sustains  the  verdict. 

Judgment  affirmed. 
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John  Darst  et  al. 


The  People  of  the  State  of  Illinois. 


1.  Judicial  action — when  necessary.  An  ordinance  of  the  town  of 
Eureka,  in  Woodford  county,  declaring  a  nuisance  all  intoxicating  liquors 
kept  within  the  limits  of  the  town,  for  the  purpose  of  being  sold  or  given 
away  as  a  beverage,  to  be  drank  within  the  limits  of  the  town,  and  which 
directs  the  police  officers  of  the  town  to  abate  the  nuisance,  by  removing 
the  liquor  beyond  the  town  limits,  could  not  authorize  such  officers  to  seize 
and  carry  away  property,  without  first  having  the  question  judicially  deter- 
mined whether  such  ordinance  had  been  violated. 

2.  A  man's  property  can  not  be  seized,  except  for  a  violation  of  law ; 
and  whether  he  has  been  guilty  of  such  violation,  can  only  be  determined 
by  a  court  of  competent  jurisdiction. 

3.  Jury — waiver  of— in  cases  of  misdemeanor.  In  a  prosecution  for  a 
misdemeanor,  a  trial  by  jury  may  be  waived  by  consent  of  parties. 


Wkit  of  Error  to  the  Circuit  Court  of  Woodford  county ; 
the  Hon.  S.  L.  Kichmond,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  E.  Stevenson  and  Mr.  J.  A.  Briggs,  for  the  plain- 
tiffs in  error. 

Mr.   Washington  Bushnell,   Attorney   General,   for  the 
people. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 


This  was  an  indictment  for  a  riot.  The  defendants  were 
convicted,  and  have  prosecuted  this  writ  of  error. 

The  record  shows,  the  town  of  Eureka,  in  Woodford  county, 
had  adopted  an  ordinance  declaring  a  nuisance  all  intoxicating 
liquors  kept  within  the  limits  of  said  town,  for  the  purposes 
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of  being  sold  or  given  away,  as  a  beverage,  to  be  drank 
within  said  town.  The  ordinance  further  directed  the  police 
officers  to  abate  said  nuisance  by  removing  the  liquor  beyond 
the  town  limits.  One  Moustier  kept  a  grocery  in  the  town, 
and  on  the  7th  of  January,  1869,  the  plaintiffs  in  error,  two 
of  whom  were  police  officers  and  the  rest  trustees  of  the  town, 
proceeded  to  Moustier's  grocery,  over  which  he  and  his  wife 
lived,  and  demanded  his  liquor.  He  refused  to  deliver  it, 
whereupon  they  went  up  stairs,  and  finding  the  door  of  the  room 
occupied  by  his  wife  to  be  locked,  on  her  refusing  to  open  it, 
broke  it  down  with  a  sledge-hammer,  or  some  similar  instru- 
ment, and  taking  several  kegs  of  whiskey  and  beer,  put  them 
in  a  wagon  and  carried  them  beyond  the  limits  of  the  town, 
leaving  them  on  the  ground.  Moustier  testifies  he  never  saw 
his  liquor  again. 

The  plaintiffs  in  error  sought  to  defend  under  this  ordinance, 
but  the  circuit  court  most  properly  held  such  a  defense  una- 
vailing. Even  if  the  power  were  conceded  to  the  town,  of 
seizing,  carrying  away,  and  destroying  this  man's  beer  and 
spirits,  if  kept  for  sale  to  be  drunk  within  the  town,  as  to 
which  we  express  no  opinion,  the  question  not  having  been 
argued,  yet  it  certainly  can  not  be  denied,  that  such  a  power 
could  be  exercised  only  by  some  judicial  instrumentality. 
Even  under  this  ordinance,  the  beer  and  spirits  were  not  a 
nuisance  liable  to  summary  destruction,  unless  they  were  kept 
for  sale  or  gift,  to  be  drunk  within  the  town  ;  and  whether  they 
were  kept  for  that  purpose  was  a  question  which  the  owner 
had  the  right  to  submit  to  a  court  of  justice  before  his  pro- 
perty could  be  taken  away.  The  board  of  trustees  of  Eureka 
had  no  more  power  to  authorize  their  police  officers  to  perform 
acts  of  this  character,  than  they  had  to  authorize  them  at  dis- 
cretion to  assess  a  fine  of  fifty  dollars  upon  any  man  whom 
they  might  believe  to  keep  spirits  for  sale,  and  seize  his  pro- 
perty or  person  for  its  payment,  without  inquiry  before  a  court, 
or  an  opportunity  of  being  heard  in  his  own  defense.  Such 
proceedings  are  a  violation  of  the  elementary  principles  of 
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our  constitution  and  laws,  and  it  is  unnecessary  to  enlarge 
upon  this  topic.  A  man's  property  can  not  be  seized  except 
for  a  violation  of  law,  and  whether  he  has  been  guilty  of  such 
violation  can  not  be  left  to  police  officers  or  constables  to 
determine. 

It  is  urged  there  was  no  evidence  against  Shockley  and 
Houseman,  two  of  the  defendants ;  but  the  circuit  court  that 
tried  the  case,  a  jury  having  been  waived  by  consent,  had  the 
right  to  infer,  from  the  evidence,  that  all  the  defendants  were 
at  the  grocery  with  a  common  purpose. 

It  is  urged  that  a  jury  could  not  be  waived,  but  we  know 
no  reason  why  it  may  not  be  in  trials  for  misdemeanors. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Elisha  C.  Sprague 


Amanda  J.  Craig. 

1.  Evidence — breach  of  promise  to  marry.  It  is  competent,  in  an  action 
for  a  breach  of  promise  of  marriage,  for  the  plaintiff  to  prove  that  she 
appeared  to  be  sincerely  attached  to  the  defendant. 

2.  Same — admissibility  of— in  mitigation  of  damages.  And  where  the 
plaintiff,  in  such  case,  had  introduced  evidence  to  prove  that  the  defendant 
was  a  man  of  large  wealth,  for  the  purpose  of  increasing  the  amount  of 
damages  sought  to  be  recovered,  it  was  competent  for  the  defendant  to  offer, 
in  rebuttal,  evidence  of  the  fact  that  property  belonging  to  the  defendant 
had,  without  his  consent,  been  sold  since  the  commencement  of  the  suit,  to 
satisfy  pre-existing  indebtedness,  under  a  mortgage  given  to  secure  the  same 
prior  to  a  breach  of  the  contract  for  which  this  suit  was  brought. 

3.  It  is  also  admissible  for  the  defendant,  in  such  case,  to  introduce  evi- 
dence, in  mitigation  of  damages,  of  the  fact  that  he  was  afflicted  with  an 
incurable  disease,  at  the  time  of  the  breach  of  the  promise  to  marry. 
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4.  Same — of  general  character — when  admissible.  Where  a  defendant,  in 
an  action  for  a  breach  of  promise  of  marriage,  to  avoid  a  recovery  of  dama- 
ges for  'the  breach,  and  in  justification  of  the  breach,  introduces  evidence 
that  the  plaintiff  has  been  guilty  of  the  crime  of  procuring  an  abortion,  or 
of  acts  of  unchastity,  it  is  admissible  for  the  plaintiff,  in  such  case,  to  rebut 
such  testimony  by  evidence  of  general  good  character,  and  thereby  render 
it  improbable  that  the  charge  is  well  founded. 

5.  Breach  of  promise  of  marriage — effect  of  unchastity.  When  a 
party  enters  into  an  engagement  to  marry,  with  a  knowledge  that  the  other 
party  was  unchaste,  he  will  be  deemed  to  have  waived  the  objection,  and 
can  not  afterward  set  it  up  as  a  reason  for  his  refusal  to  comply  with  his 
promise.  But  if  either  party  shall  be  guilty  of  acts  of  unchastity  subse- 
quent to  the  engagement,  the  other  party  is  absolved  from  the  contract, 
whether  such  subsequent  acts  be  known  to  the  latter  or  not. 

6.  Contumacious  witness — punishment  of — how  far  discretionary. 
Where  a  witness,  introduced  by  a  party,  refused  to  testify,  the  degree  of 
punishment  to  be  inflicted  upon  the  witness,  for  his  contumacy,  is  so  far  a 
matter  of  discretion  with  the  court  below,  that  its  action  in  respect  thereto 
can  not  be  reviewed  in  the  appellate  court. 

7.  Practice — of  the  introduction  of  evidence — after  testimony  is  closed. 
Permitting  evidence  to  be  introduced  after  the  testimony  is  closed,  is  a  mat- 
ter of  discretion  with  the  judge  trying  the  case,  and  he  alone  can  determine 
whether  such  evidence  shall  afterward  be  admitted,  under  such  restrictions 
as  shall  work  no  injury  to  the  opposite  party. 

8.  Reading  law — to  a  jury.  The  court  may,  in  civil  cases,  refuse  to 
permit  counsel  to  read  law  to  a  jury,  and  this  cannot  be  assigned  for  error. 
It  is  the  province  of  the  court,  in  such  cases,  to  interpret  the  law  for  the 
jury,  and  not  for  the  jury  to  interpret  the  law  for  themselves. 


Writ  of  Error  to  the  Circuit  Court  of  Du  Page  county ; 
the  Hon.  Sylvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Milton  F.  Peters,  for  the  plaintiff  in  error. 

Messrs.  Storrs  &  Wilson,  for  the  defendant  in  error. 

19— 51st  III. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
Circuit  Court  of  Cook  county,  against  appellant,  to  recover 
damages  for  an  alleged  breach  of  a  contract  of  marriage. 
The  declaration  contained  several  counts,  stating  the  contract 
in  different  modes,  and  a  promise  to  marry  at  different  times. 
Appellant  filed  the  general  issue.  Subsequently  the  venue 
was  changed  from  Cook,  to  the  Circuit  Court  of  Du  Page 
county,  and  a  trial  was  had  in  the  latter  county,  before  the  court 
and  a  jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
plaintiff  below.  A  motion  for  a  new  trial  was  interposed  in 
apt  time,  but  was  overruled  by  the  court ;  and  the  case  is 
brought  to  this  court  by  appeal,  and  various  errors  are  assigned 
upon  the  record. 

It  is  insisted  that  the  court  below  erred  in  permitting 
appellee's  attorney  to  ask  her  mother,  and  the  question  to  be 
answered,  whether  appellee,  from  her  conduct,  was  or  not  sin- 
cerely attached  to  appellant.  The  question  was,  we  think, 
proper.  It  simply  asked  for  the  appearance,  as  evidence  of 
a  fact.  It  was  not  whether  appellee  was  sincerely  attached  to 
appellant,  but  was,  substantially,  whether  appellee  appeared  to 
be  so  attached,  and  to  this  we  see  no  objection.  An  affirma- 
tive answer  to  this  question  would  have  been  understood  by 
the  jury  as  only  referring  to  appearances,  and  not  to  existing 
facts.  The  jury  should,  no  doubt,  be  left,  under  ordinary 
circumstances,  to  hear  evidence  and  to  draw  conclusions,  unless 
it  be  in  questions  of  science  or  skill,  when  experts  are  permit- 
ted to  testify  to  inferences  or  opinions.  The  witness  might 
have  been  asked  as  to  the  manner  or  conduct  of  appellee,  but 
not  as  to  her  feelings  or  sentiments.  The  witness  might  tes- 
tify whether  appellee  acted  towards  or  treated  appellant  as 
though  she  was  attached  to  him,  and  this  is  proper,  as  it  was 
important  that  the  jury  trying  the  issue  should  be  fully 
informed  of  the  circumstances  attending  their  engagement,. if 
one  existed,  and  this  question  only  called  for  such  facts.    Sincere 
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attachment  can  only  be  determined  by  such  a  variety  of 
kindly  acts,  and  by  respectful  manner,  that  it  would  be  exceed- 
ingly difficult  to  describe  them  in  detail,  and  hence  a  witness 
may  be  asked  whether  a  party  appeared  to  be,  or  acted  as 
others  do  who  are,  attached  to  another.  In  Greenup  v. 
/Stoker,  3  Gilm.  202,  this  question  was  asked,  "  did  the  defen- 
dant court,  her  ?"  which  was  held  to  be  proper,  as  it  was  an 
inquiry  in  regard  to  a  fact.  And  the  question  in  this  case  is 
of  the  same  character,  and  was,  therefore,  admissible. 

It  is  next  urged,  that  the  court  below  erred  in  refusing  to 
permit  appellant  to  testify  whether,  without  his  consent,  pro- 
perty had  been  sold,  subsequent  to  the  commencement  of  this 
suit,  under  mortgages  previously  given  for  indebtedness.  "We 
see  no  objection  to  such  evidence.  Appellee  had  introduced 
evidence  tending  to  show  that  appellant  was  a  man  of  large 
wealth,  for  the  purpose  of  enhancing  the  damages,  and  it  was 
but  reasonable  to  permit  him  to  show  that  property  which  had 
been  taken  into  the  estimate  by  appellee's  witnesses,  had  been 
sold  to  satisfy  debts  incurred  before  the  breach  of  the  contract, 
although  sold  subsequently.  This  evidence  was  important, 
not  as  a  defense,  but  as  a  means  of  enabling  the  jury  to  arrive 
at  a  just  verdict  in  assessing  damages.  If  the  indebtedness 
was  just  and  fair,  and  existed  before  the  breach  of  the  contract 
occurred,  then  such  proof  was  proper  for  the  purpose  of  rebut- 
ting. 

~Nor  can  it  be  urged,  that  it  enters  too  much  into  detail  on 
a  collateral  issue.  The  evidence  does  not  relate  to  an  estimate 
of  all  his  debts  and  all  the  property  he  owned  prior  to  and 
at  the  time  of  entering  into  the  marriage  contract,  if  it  was 
ever  made,  or  at  the  time  of  its  alleged  breach.  It  was  evi- 
dence as  to  but  one  or  two  pieces  of  property.  Nor  do  we 
see  any  objection  to  proving  the  extent  of  his  indebtedness  at 
the  time  the  alleged  contract  was  entered  into  by  the  parties. 
Without  appellant  should  be  permitted,  in  general  terms,  to 
show  such  liability,  appellee  would  possess  great  and  unjust 
advantages  in  the  question  of  the  measure  of  damages.     Such 


292  Spragtte  v.  Craig.  [Sept.  T., 

Opinion  of  the  Court. 

questions,  then,  as  related  to  his  indebtedness  at  the  time  of 
the  alleged  breach,  and  the  sale  of  property  even  after  the 
breach,  without  collusion,  to  pay  such  indebtedness,  under 
mortgages  or  deeds  of  trust,  would  be  proper,  and  should  have 
been  admitted.  To  permit  proof  of  indebtedness  or  sales  by 
appellant,  or  with  his  consent  or  by  his  procurement,  occurring 
after  the  alleged  breach,  would  be  improper,  as  it  would  place 
it  in  the  power  of  a  defendant,  in  such  cases,  to  prevent  the 
recovery  of  punitive  damages,  by  incumbering  or  selling  his 
property  after  the  breach  had  occurred.  But  up  to  that  time, 
the  presumption  would  not  obtain  that  such  indebtedness  or 
incumbrances  were  fictitious. 

No  objection  to  the  mode  of  making  the  proof  seems  to  have 
been  interposed,  and  we  have  considered  it  with  reference  to 
its  applicability  to  the  issues  in  the  case.  The  questions, 
whether  he  owned  any  real  estate,  or  whether  he  was  sol- 
vent or  insolvent  at  the  time  of  the  trial,  were  improper,  and 
were  properly  rejected.  They  would  have  embraced  indebt- 
edness real  or  fictitious,  sales  genuine  or  fraudulent,  after  the 
time  the  breach  is  alleged  to  have  occurred,  and  hence  it 
would  have  been  improper  to  permit  them  to  be  ans- 
wered. 

It  is  also  objected,  that  the  court  erred  in  refusing  to  permit 
appellant  to  give  evidence  that  he  was  incurably  diseased.  This 
evidence  was  not  offered  to  show  a  defense,  or  to  prevent  a 
recovery,  but  for  the  purpose  of  reducing  the  damages.  All 
must  know  that  a  marriage  with  a  healthy  person,  free  from 
all  disease,  would,  when  all  things  else  were  equal,  be  more 
desirable  than  with  a  person  with  an  incurable  and  offensive 
disease.  This  being  so,  it  was  evidence  proper  to  have  gone 
to  the  jury,  that  they  might  determine,  the  more  certainly, 
the  true  and  proper  extent  of  the  damages  sustained. 

When  a  witness  obstinately  refuses  to  testify,  and  is  contu- 
macious after  imprisonment,  we  can  perceive  no  means  of 
relief  to  the  party  who  desires  his  testimony,  unless  it  be  by 
an  action  against  the  witness  to  recover  for  the  consequential 
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injury  he  has  thus  inflicted  upon  the  party.  It  is  not  required 
that  the  court  shall  continue  the  cause  from  day  to  day  for 
days,  weeks,  and,  it  may  be,  for  months,  until  an  obstinate 
witness  shall  yield  to  the  requirements  of  the  law,  and  shall 
discharge  a  plain  duty  and  enable  justice  to  be  done  between 
litigants.  It  is  the  duty  of  the  court,  in  such  cases,  to  fine 
and  imprison  a  witness  who  perversely  refuses  to  testify,  until 
he  yields  obedience  to  the  law,  but  the  extent  of  the  fine  or 
the  imprisonment  is  a  matter  collateral  to,  and  does  not  con- 
cern the  parties  litigant,  only  so  far  as  it  may  incidentally 
affect  their  rights  by  compelling  the  witness  to  testify.  But 
the  extent  of  the  punishment  to  be  inflicted,  within  reasonable 
bounds,  is  a  matter  of  discretion  with  the  court,  and  the  pun- 
ishment is  inflicted  to  punish  the  witness  and  to  vindicate  the 
law,  and  not  merely  for  the  benefit  of  the  parties. 

A  party  charged  with  crime  may  generally  resort  to  proof 
of  his  general  good  character,  and  the  prosecution  may  rebut 
by  proof  that  such  character  is  bad,  but  will  not  be  permitted 
to  prove  special  acts  of  breach  of  law  or  criminal  conduct.  In 
such  cases,  both  parties  are  confined  to  general  character,  and 
are  not  allowed  to  give  evidence  of  particular  acts.  As  a  gen- 
eral rule,  the  prosecution,  or  in  civil  actions  the  defense,  have 
no  right,  until  the  accused  in  the  one  case  or  the  plaintiff  in 
the  other,  has  put  his  character  in  issue,  to  introduce  evi- 
dence of  general  character.  But  in  slander,  it  has  been  held, 
that  by  bringing  the  action  the  plaintiff  puts  his  general  char- 
acter in  issue,  so  far  as  the  measure  of  damages  is  involved, 
and  the  defendant,  in  mitigation,  may  show  that  his  general 
character  is  bad.  And  by  charging  a  person  with  crime  in  a 
criminal  prosecution,  the  people  attack  the  defendant's  charac- 
ter, and  the  law  permits  him  to  show  that  his  general  character 
is  good,  for  the  purpose  of  repelling  the  charge. 

And  when  the  defendant,  as  he  may,  to  avoid  a  recovery  of 
damages  for  the  breach  of  agreement  to  marry,  seeks  to  excuse 
and  justify  himself  for  refusing  to  perform  the  agreement  by 
showing  that  the  plaintiff  has  been  guilty  of  the  crime  of 
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procuring  an  abortion,  or  acts  of  unchastity,  the  attack  upon  the 
character  of  plaintiff  is  as  direct  as  in  the  case  of  an  indict- 
ment for  a  crime,  or  a  suit  against  a  defendant  for  a  fraud. 
And  no  reason  is  perceived  why,  when  such  an  attack  is  made, 
although  it  comes  from  a  defendant  instead  of  the  plaintiff, 
the  latter  should  not  be  permitted  to  prove  general  good 
character,  for  the  purpose  of  rendering  it  improbable  that  the 
charge  is  well  founded.  The  reason  for  doing  so  is  the 
same  in  one  case  as  in  the  other.  The  two  cases  are  entirely 
analogous,  and  no  just  reason  is  perceived  why  the  same  prin- 
ciple should  not  apply.  We  perceive  no  error  in  admitting 
this  evidence. 

As  to  permitting  evidence  to  be  introduced  after  the  testi- 
mony was  closed,  it  was  a  matter  of  discretion  in  the  judge 
trying  the  case,  as  this  court  has  held  in  a  number  of  cases. 
It  must  be  remembered  that  courts  are  instituted  for  the  admin- 
istration of  justice,  and  when,  from  a  want  of  information  on 
the  part  of  either  litigant,  or  if  from  accident  or  fraud  a  party 
has  been  deprived  of  material  testimony  until  the  evidence  is 
closed,  it  lies  in  the  discretion  of  the  circuit  judge  to  deter- 
mine whether  it  shall  afterwards  be  admitted,  under  such 
restrictions  as  shall  work  no  injury  to  the  opposite  party. 
The  judge  allowing  it  would  afford  an  opportunity  to 
cross  examine,  or  to  rebut  such  evidence,  to  the  other  party. 
It  not  unfrequently  happens,  that  a  witness  has  failed  to 
recollect  an  important  fact  while  on  the  stand,  but  after  he  has 
left  the  stand,  he  recalled  it  to  his  mind ;  and  shall  it  be  said, 
that  because  he  failed  to  state  it  when  giving  his  evidence, 
he  shall  not  be  permitted  to  perform  his  oath  that  he  would 
tell  the  whole  truth,  simply, because  he  did  not  remember  it  at 
the  particular  moment  %  Shall  mere  form,  and  that,  too,  under 
the  control  of  the  judge,  be  permitted  to  prevent  the  attain- 
ment of  justice  ? 

As  to  preventing  counsel  from  reading  law  to  the  jury,  the 
court  committed  no  error.  It  is  for  the  court  to  instruct  the 
jury  as  to  what  the  law  is  which  governs  the  case,  and  not  for 
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the  jury  to  determine  it  for  themselves,  by  having  law  books 
read  to  them.  In  civil  cases,  the  jury  must  take  the  law  from 
the  court.     Fuller  v.  Talbot,  23  111.  357. 

We  now  come  to  the  consideration  of  the  objection  taken 
to  appellee's  instructions.  The  fifth  of  those  instructions 
should  have  been  modified  before  it  was  given.  At  its  close, 
it  seems  to  ignore  all  the  defenses  insisted  upon  but  that  of 
unchastity.  From  it,  the  jury  would  readily  infer  that  if 
appellee  had  not  been  guilty  of  unchastity  without  the  knowl- 
edge of  appellant,  she  should  recover.  That  is  the  only 
defense  recognized  by  the  instruction.  And  it  was  erroneous, 
for  the  reason  that  if  she  was  shown  to  be  unchaste  after  an 
engagement  to  marry  was  entered  into,  that  fact  released 
appellant  from  the  agreement,  whether  he  knew  the  fact  or 
not,  as  a  party  cannot  be  required  to  marry  another  who  is 
not  virtuous,  unless,  knowing  the  fact,  the' objection  is  waived. 
And  when  the  engagement  is  entered  into,  the  presumption 
is,  that  the  parties  have  satisfied  themselves  in  reference  to 
their  previous  character,  and  that  all  previous  conduct  of  that 
kind  is  waived  by  the  engagement.  But  if  either  party  is 
guilty  of  subsequent  acts  of  unchastity,  the  other  party  is 
absolved  from  the  contract,  and  need  not  perform  it.  This 
instruction  may  have  misled  the  jury,  and  should  have  been 
refused  or  modified  before  it  was  given.  We  perceive  no 
other  objection  to  the  instructions  given  for  appellee. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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James  Winship 

v. 

The  People  of  the  State  of  Illinois. 

1.  Indictment — exceptions  to  form  of— must  be  made  before  trials  The 
statute  requires  that  all  exceptions  which  go  to  the  form  of  an  indictment 
merely,  shall  be  made  before  trial. 

2.  Same — matters  of  form.  Upon  an  indictment  for  false  imprisonment, 
the  defendant  was  arraigned  and  pleaded,  gave  bail  for  his  appearance  and 
the  cause  was  continued.  At  the  next  term,  he  entered  a  motion  to  dismiss 
the  prosecution,  on  the  grounds  that  the  name  of  the  prosecutor  was  not 
indorsed  upon  the  indictment ;  and  that  the  indictment  did  not  purport  on 
its  face  to  have  been  found  upon  the  information  and  knowledge  of  two  or 
more  of  the  grand  jury,  or  upon  the  information  of  some  public  officer  in 
the  necessary  discharge  of  his  duty :  Held,  that  this  motion  came  too  late ; 
that  the  omission  of  these  statutory  requirements,  in  no  manner  affected 
the  merits,  and  should  have  been  excepted  to  before  trial. 

3.  Same — definition  of  the  words  " before  triaV  The  words  "before 
trial,"  have  been  uniformly  held  to  mean,  before  plea  pleaded;  and  motions 
of  this  character  must  be  made  at  the  earliest  practicable  moment  before  a 
plea  to  the  merits. 

4.  Same — motion  in  arrest — upon  what  must  be  based.  A  motion  in  arrest 
of  judgment  must  be  predicated  upon  some  intrinsic  defect  in  the  indict- 
ment, and  cannot  be  sustained  for  any  matter  not  affecting  the  real  merits 
of  the  offense  charged. 

5.  Justice  op  the  peace — punishing  for  contempt.  The  statute  empow- 
ering justices  of  the  peace  to  punish  for  a  contempt,  must  be  intended  to 
apply  to  such  occasions  only,  as  when  a  magistrate  is  engaged  in  transacting 
such  business  as  will  not  admit  of  interruption — such  as  taking  an  affidavit, 
trying  a  cause,  or  the  like. 

6.  And  while  it  may  be  true,  that  when  a  magistrate  is  engaged  in  wri- 
ting a  letter,  which  requires  his  official  signature,  he  must  be  considered  as 
acting  as  such,  yet,  for  a  demand  made  upon  him  at  such  time,  and  in  a  loud 
voice,  by  a  person,  to  pay  over  to  him  money  which  the  magistrate  had  col- 
lected, is  not  such  conduct  as  would  authorize  the  justice  to  punish  for  a 
contempt. 

Writ  of  Error  to  the  Kecorder's  Court  of  the  City  of 
Chicago  ;  the  Hon.  W.  K.  McAllister,  Judge,  presiding. 
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Messrs.  Asay  &  Lawrence,  for  the  plaintiff  in  error. 

Mr.  Charles  H.  Reed,  State's  attorney,  for  the  people. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Recorder's  Court  of  the  City 
of  Chicago,  against  James  Winship,  for  false  imprisonment. 

The  defendant  appeared  in  court  and  was  duly  arraigned 
and  pleaded  not  guilty.  The  cause  was  then  continued  to  the 
next  term,  the  defendant  giving  bail  for  his  appearance  as 
required  by  the  order  of  the  court. 

At  the  next  term,  the  defendant  entered  his  motion  to  dis~ 
miss  the  prosecution,  for  the  reason  that  the  name  of  a 
prosecutor  was  not  indorsed  upon  the  indictment  and  that 
the  indictment  did  not  purport,  on  its  face,  to  have  been  found 
upon  the  information  and  knowledge  of  two  or  more  of  the 
grand  jury,  or  upon  the  information  of  some  public  officer 
in  the  necessary  discharge  of  his  duty. 

The  court  overruled  the  motion,  and  the  defendant  was  put 
upon  trial  upon  his  plea  formerly  pleaded,  and  the  jury  found 
him  guilty.  A  motion  was  made  for  a  new  trial,  which  was 
overruled.  A  motion  in  arrest  of  judgment  was  also  over- 
ruled, and  judgment  entered  on  the  verdict. 

To  reverse  this  judgment,  the  defendant  brings  the  case 
here  by  writ  of  error,  assigning  as  error,  the  refusal  of  the 
court  to  dismiss  the  prosecution  for  the  reason  given,  refusing 
a  new  trial,  denying  the  motion  in  arrest  of  judgment,  and  in 
refusing  instructions  asked  by  the  defendant  and  in  giving  the 
instructions  for  the  people. 

Upon  the  first  point,  it  is  only  necessary  to  remark,  that 
although  the  statute  makes  the  requirement  which  was  the 
basis  of  the  motion  to  dismiss  the  indictment,  Gross'  Stat.  220, 
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yet  it  also  requires  that  all  exceptions  which  go  to  the  form  of 
an  indictment  merely,  shall  be  made  before  trial.     lb.  216. 

The  words  "  before  trial,"  have  been  uniformly  held  to  mean 
before  plea  pleaded,  and  the  motion  should  have  been  made 
at  the  earliest  practicable  moment  before  a  plea  to  the  merits. 
It  is  a  dilatory  motion,  and  must  be  made  in  apt  time. 

The  motion  in  arrest  of  judgment,  must  be  predicated  upon 
some  intrinsic  defect  in  the  indictment,  and  can  not  be  sus- 
tained for  any  matter  not  affecting  the  real  merits  of  the  offense 
charged  in  the  indictment.     lb.  216. 

The  want  of  a  prosecutor's  name  on  the  indictment,  or  the 
absence  of  the  other  requirements  of  the  statute,  in  no  manner 
affected  the  merits.  The  meritorious  cause  was  the  false 
imprisonment. 

Upon  the  refusal  to  grant  a  new  trial,  we  think  the  evidence 
fully  sustains  the  verdict,  and  shows  a  wanton  and  malicious 
subjection  of  the  prosecutor  to  the  will  of  a  man  "  dress'd  in 
a  little  brief  authority." 

The  statute  on  which  the  defendant  reposes  for  his  justifica- 
tion and  defense,  can  not,  from  the  evidence,  be  invoked  for 
such  purpose.  It  provides  that  every  person  who  shall  appear 
before  a  justice  of  the  peace,  when  acting  as  such,  or  who  shall 
be  present  at  any  legal  proceeding  before  a  justice,  shall 
demean  himself  in  a  decent,  orderly  and  respectful  manner ; 
and  for  failure  to  do  so,  such  person  shall  be  fined  by  the  said 
justice  for  contempt,  in  any  sum  not  more  than  five  dollars. 
Gross'  Stat.  395. 

The  evidence  shows,  the  prosecutor  had  a  clear  legal  right 
to  be  in  the  office  at  the  time,  and  for  the  purpose  shown,  and 
he  did  nothing  and  said  nothing  bordering  upon  indecency, 
disorder  or  disrespect,  nor  was  the  magistrate  engaged  in  any 
legal  proceeding  at  the  time,  or  acting  as  a  justice  of  the  peace 
at  the  time.  The  acknowledgment  of  the  mortgage  had  been 
taken  by  the  magistrate,  and  the  mortgagor  had  left  the  office. 
The  statute  must  be  intended  to  apply  to  occasions  where  a 
magistrate  is  engaged  in  transacting  such  business  as  will  not 
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admit  of  interruption,  such  as  taking  an  affidavit,  trying  a  cause 
or  the  like.  A  justice  of  the  peace  may  be  said  to  be  acting 
as  such,  when  he  is  writing  a  letter  at  his  desk,  which  requires 
J.  P.  to  be  appended  to  his  name,  yet,  for  a  demand  made  upon 
him  at  such  time,  and  in  a  loud  voice,  by  another,  to  pay  him 
over  money  he  had  collected,  could  not  be  tortured  into  inde- 
cent conduct,  disorderly  behavior,  or  want  of  respect.  The 
evidence  fails  to  show  any  such  conduct  by  the  prosecutor,  and 
it  does  show  an  unwarranted  act,  by  the  justice,  in  causing 
him  to  be  dragged  to  jail  by  an  officer,  to  be  released  only  on 
the  payment  of  a  fine  unjustly  imposed.  The  imprisonment 
was  wrongful  and  without  authority,  and  of  such  a  character 
as  to  imply  malice,  if  that  was  a  necessary  ingredient  in  the 
offense  charged. 

The  instructions  asked  by  the   defendant  were   properly 
refused,  and  the  instruction  for  the  plaintiff  was  properly  given. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Ira  Hiner 

v. 

William  Kichter. 

1.  Pleading  at  law — of  tlie  declaration — in  an  action  for  fraudulent 
representations  in  the  sale  of  lands — wliere  count  contains  both  valid  and 
illegal  claims  for  damages — tlie  latter  regarded  as  surplusage.  In  an  action  on 
the  case,  by  H,  against  R,  for  fraudulent  representations  in  regard  to  the 
number  of  acres  contained  in  a  piece  of  land  sold  by  him  to  H,  the  declara- 
tion contained  one  count,  which  set  forth  several  distinct  claims  for  special 
damages,  to  which  a  demurrer  was  interposed,  on  the  ground  that  some  of 
the  claims  were  invalid :  Held,  that  this  objection  was  not  good,  inasmuch  as 
the  count  set  forth  a  valid  ground  of  action.  In  such  case,  an  illegal  claim 
of  special  damages  would  be  mere  surplusage. 


300  Hiner  v.  Richter.  [Sept.  T., 

Syllabus. 

2.  Damages — probable  profits — loss  of — too  remote  to  be  made  the  ground  of 
special  damages.  And  in  such  case,  H  would  not  be  entitled  to  recover  for 
the  loss  of  possible  profits  which  might  have  been  made  on  the  deficient 
twenty  acres.  Such  damages  are  too  remote  and  uncertain  to  be  made  the 
ground  of  special  damages.     Green  v.  Williams,  45  111.  209. 

3.  Same — measure  of— for  deficient  quantity.  In  such  case,  the  plaintiff 
would  only  be  entitled  to  recover,  as  damages,  the  amount  of  the  purchase 
money  paid  on  the  deficient  quantity,  with  interest  on  the  same. 

4.  Fraud— -false  representations  on  the  part  of  the  vendor — what  plaintiff 
must  show  to  recover.  In  an  action  of  this  kind,  to  enable  a  plaintiff  to 
recover,  it  is  sufficient  if  he  proves  that  the  defendant  knowingly  made  the 
false  representations,  and  that  relying  upon  such  representations  he  pur- 
chased. 

5.  Same — plaintiff  not  required  to  prove  that  he  did  not  know  the  statements 
to  be  false.  In  such  case,  the  plaintiff  is  not  required  to  prove  that  he  did 
not  know  the  statements  of  the  vendor  to  be  false.  This  would  require  him 
to  prove  a  negative. 

6.  Such  proof  must  be  made  by  the  defendant,  if  he  seeks  to  defeat  a 
recovery  upon  the  ground  that  the  plaintiff  knew  the  facts,  and  was,  there- 
fore, not  deceived  in  his  purchase. 


7.  Case — action   on— for  false  representations — scienter  must  be 
This  court  has  repeatedly  said,  that  in  actions  on  the  case,  for  fraudulent 
and  false  representations,  the  scienter  must  be  shown. 

8.  Same — positive  proof  of  knowledge — not  required — may  be  shown  from 
circumstances.  But  in  such  cases,  direct  and  positive  proof  of  knowledge 
is  not  required.  Though  not  directly  proved,  it  may  often  be  inferred  from 
other  facts,  and  it  is  for  the  jury  to  determine,  from  all  the  circumstances, 
whether  the  defendant  knew  his  representations  to  be  false. 


Appeal  from  the  Circuit  Court  of  Tazewell  county;   the 
Hon.  Charles  Turner,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  R.  Williams  and  Mr.  W.  F.  Henry,  for  the  appellant. 

Messrs.  Cohrs  &  Saltonstall,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  upon  the  case,  brought  by  Hiner,  against 
Richter,  for  fraudulent  representations  made  by  the  latter  in 
regard  to  the  number  of  acres  contained  in  a  piece  of  land  sold 
by  him  to  Hiner.  The  jury  found  for  the  defendant,  and  the 
plaintiff  appealed  from  the  judgment  rendered  on  the  verdict. 

The  first  error  assigned  is,  that  the  court  erred  in  sustaining 
the  demurrer  to  the  second  count  of  the  declaration.  The 
objection  is  taken  to  the  count,  that  it  sets  forth  several  dis- 
tinct grounds  for  claiming  special  damages,  some  of  which,  it  is 
insisted,  are  not  valid  grounds.  But  admitting  that  the  plaintiff 
would  not  be  entitled  to  all  the  damages  specially  claimed,  the 
count  nevertheless  sets  forth  a  good  ground  of  action,  and  any 
illegal  claim  of  special  damages  is  mere  surplusage.  The 
demurrer  should  have  been  overruled,  and  the  question  as  to 
the  measure  of  damages  would  come  up  on  the  trial.  Wo 
will  here  say,  however,  that  the  loss  of  possible  profits  which 
might  have  been  made  on  the  deficient  twenty  acres,  is 
too  remote  and  uncertain  to  be  made  the  ground  of  special 
damages.  Green  v.  Williams,  45  111.  209.  Instead  of  such 
damages,  the  plaintiff,  if  he  recovers,  will  be  entitled  to  interest 
on  the  purchase  money  paid  on  the  deficient  quantity,  besides 
the  purchase  money  itself. 

The  fifth  instruction  for  the  defendant  probably  misled  the 
jury.  Its  substance  was,  that  the  plaintiff,  in  order  to  recover, 
must  prove  not  only  that  the  statements  of  the  vendor,  as  to 
the  quantity  of  land,  were  untrue,  and  known  to  the  vendor 
to  be  untrue,  and  that  the  plaintiff  relied  upon  them  as  true, 
but  he  must  also  prove  he  did  not  know  them  to  be  false. 
This  was  requiring  the  plaintiff  to  prove  a  negative,  and  was 
requiring  too  much.  It  was  sufficient  for  the  plaintiff  to 
prove  that  the  defendant  knowingly  made  the  false  representa- 
tions, and  that  upon  such  representations  the  plaintiff  bought ; 
and  if  the  defendant  desired  to  resist  the  plaintiff's  claim  upon 
the  ground  that  he  knew  the  facts,  and  was,  therefore,  not 
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deceived  in  his  purchase,  it  was  incumbent  on  the  defendant 
to  make  the  proof. 

It  is  urged,  the  plaintiff  should  not  have  been  required  to 
prove  that  the  defendant  knew  his  representations  to  be  false. 
This  point  has  been  often  ruled  in  this  court,  and  the  question 
is  not  open  to  discussion.  The  scienter  must  be  shown.  It 
may,  however,  be  remarked,  and  a  jury  may  properly  be  told, 
in  cases  of  this  character,  that  positive  and  direct  proof  of 
knowledge  is  not  required.  They  are  to  determine,  from  all 
the  circumstances,  whether  the  defendant  knew  the  truth  when 
he  made  his  false  statements.  Such  knowledge  may  often  be 
a  just  inference  from  other  facts,  though  not  directly  proved. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Mary  A.  Hugunin 

v. 

Maria  Cochrane, 

1.  Dower — exceptional  case  to  the  rule — that  a  widow  shall  be  endowed  of 
all  lands  of  which  her  husband  was  seized  of  an  estate  of  inheritance.  A  pur- 
chased certain  lands  from  B,  for  which  he  gave  his  promissory  notes  for  the 
purchase  money.  Afterwards,  A  re-conveyed  the  lands  to  B,  who  thereupon 
surrendered  the  notes,  but  A's  wife  failed  to  join  in  such  deed,  and  subse- 
quently he  died :  Held,  in  a  suit  by  A's  widow,  for  assignment  of  dower, 
that  her  claim  could  not  be  maintained ;  that  B's  lien,  which  was  that 
of  a  vendor,  was  superior  to  any  lien  or  right  of  dower  held  by  the  peti- 
tioner ;  and  as  that  lien  existed,  and  the  premises  were  re-conveyed  by  A, 
expressly  for  its  extinction,  and  to  obtain  a  release  from  the  payment  of  the 
purchase  money,  the  premises  passed,  free  from  any  right  of  dower. 

2.  In  such  case,  it  can  not  be  said,  that  the  re-conveyance  by  A  in  any 
manner  operated  as  a  fraud  upon  the  wife's  right  of  dower.  B  held  the 
superior  lien,  and  the  re-conveyance  by  A,  which  was  made  in  good  faith, 
to  cancel  the  notes  and  relieve  him  from  their  payment,  operated  as  a  bar  to 
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the  wife's  dower,  to  the  same  extent,  and  with  equal  effect,  as  though  a 
mortgage  had  been  given  on  the  premises,  to  secure  the  purchase  money, 
and  its  foreclosure  obtained. 


"Writ  of  Error  to  the  Superior  Court  of  Chicago;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Mr.  James  L.  Stark,  for  the  plaintiff  in  error. 

Mr.  Robert  T.  Lincoln,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears,  from  the  record  in  this  case,  that  John  C.  Hugu- 
nin  and  Alexander  Logan,  on  the  3d  day  of  April,  1837, 
purchased  of  Leonard  C.  Hugunin,  the  undivided  half  of  lot 
five,  in  School  Section  addition  to  Chicago.  The  consideration 
expressed  in  the  deed  was  $2,000,  for  which  promissory  notes 
were  given  by  the  grantees,  and  accepted  by  the  grantor. 
Afterwards,  on  the  20th  day  of  May,  1837,  the  same  premises 
were  re-conveyed  by  John  C.  Hugunin  and  Alexander  Logan 
to  Leonard  C.  Hugunin,  and  he  returned  their  notes  to  them. 
Plaintiff  in  error  did  not  join  in  the  deed  re-conveying  the 
premises,  although  she  had  been  married  to  him  in  the  year 
1834,  and  she  was  still  his  wife. 

John  C.  Hugunin  died  on  the  4th  day  of  July,  1866,  and 
plaintiff  in  error  filed  her  petition  for  the  assignment  of  dower, 
on  the  3d  day  of  June,  1867.  An  answer  was  filed,  and  evi- 
dence was  heard  at  the  trial,  and  the  court  refused  the  relief, 
and  dismissed  the  bill.  The  record  is  brought  to  this  court  on 
error,  and  a  reversal  is  asked,  because  the  court  below  dis- 
missed the  bill  and  refused  to  assign  her  dower  in  the  premises. 
This,  then,  presents  the  question,  whether,  when  a  vendor, 
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who,  when  he  sells,  receives  notes  for  the  payment  of  the  pur- 
chase money,  and  afterwards  the  transaction  is  canceled  by  a 
re-conveyance  and  a  return  of  the  notes  to  the  first  vendees, 
the  land  becomes  subject  to  the  dower  of  the  wife  of  one  of 
the  first  grantees. 

There  is  no  doubt  that  the  husband  of  plaintiff  in  error 
became  invested  with  a  dry,  naked  fee,  in  law ;  but  there  is  as 
little  doubt  that  in  equity  Leonard  C.  Hugunin  held  a  lien  as 
vendor  of  the  premises.  It  is  true,  he  testifies  he  took 
the  notes  as  payment  for  the  land,  and  took  a  re-conveyance 
of  the  lot  to  get  his  pay  ;  that  he  regarded  the  makers  of  the 
notes  as  abundantly  able  to  pay  for  the  land.  He  further  says, 
lie  was  not  aware  of  the  fact  that  the  law  gave  him  a  lien, 
and  did  not  design  to  waive  any  of  his  rights  by  taking  the 
notes  for  the  purchase  money  ;  he  took  no  mortgage  or  other 
security.  He  says  he  remembers  the  money  troubles  of  1837, 
and  this  lot  must  have  declined  with  other  property. 

In  equity,  and  on  the  principles  of  justice,  this  claim  does 
not  commend  itself  to  the  favorable  consideration  of  a  court 
of  justice.  All  that  can  be  said  is,  that  plaintiff  in  error  had 
the  mere  form  of  a  title,  while  he,  or  plaintiff  in  error,  did  not 
pay  a  farthing  for  the  naked  title  he  held.  And  as  Leonard 
C.  Hugunin  did  no  act  to  waive'  the  vendor's  lien,  he  might 
have  held  the  notes  until  their  maturity,  and  then  enforced 
his  vendor's  lien  against  the  property,  to  the  entire  exclusion 
of  any  right  of  dower  on  the  part  of  plaintiff  in  error.  That 
lien  was  superior  to  her  claim  of  dower,  both  in  law  and 
justice  ;  and  had  the  lien  been  enforced  in  a  court  of  equity, 
whether  plaintiff  in  error  was  a  party  or  not,  the  decree  and 
sale  would  have  barred  her  claim  to  dower.  At  the  ancient 
common  law,  the  exchange  of  lands  put  the  widow  upon  her 
election  as  to  which  should  be  subject  to  her  dower  ;  she  could 
not  have  dower  in  both.  Coke's  Litt.  31  b.  And  yet  the 
husband  was  seized  of  both  pieces  of  land ;  and  it  was,  no 
doubt,  for  the  reason  that  it  would  have  been  manifestly 
unjust ;  and  our  statute  has  enacted  the  same  provision. 
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It  lias  also  been  held,  that  when  the  seizin  of  the  husband 
was  but  for  an  instant,  a  woman  shall  not  be  endowed.  1 
Coke's  Litt.  ib.  It  has  also  been  held,  that  an  agreement  by 
a  husband,  made  before  the  marriage,  to  convey,  which  is 
enforced  after  the  marriage,  the  widow  shall  not  be  endowed, 
as  in  such  a  case  the  husband  is  considered  as  never  having 
been  seized  during  coverture.  Green  v.  Green^  1  Ham.  Ohio 
R.  538.  "Where  a  husband  is  seized  of  an  estate  to  hold  in 
trust  for  another,  it  is  a  familiar  rule  that  the  wife  shall  not  be 
endowed  of  such  estate,  although  he  is  manifestly  seized  of 
the  fee.  These  authorities  are  sufficient  to  establish  the  fact, 
that  there  are  numerous  exceptions  to  the  rule,  that  the  widow 
shall  be  endowed  of  all  the  lands  of  which  the  husband  was 
seized  of  an  estate  of  inheritance,  either  at  law  or  in  equity  ; 
and  it  appears  to  us  that  the  case  at  bar  is  fully  within  the 
reason  of  these  exceptions.  To  allow  the  widow,  in  this  case, 
to  recover  dower,  would  work  manifest  injustice  and  wrong. 

Leonard  C.  Hugunin  holding  a  vendor's  lien,  which  was 
superior  to  any  lien  or  right  of  dower  held  by  plaintiff  in 
error,  its  foreclosure  was  like  a  purchase  and  the  giving  of  a 
mortgage  on  the  premises  to  secure  the  purchase  money,  as  in 
such  a  case  a  foreclosure  bars  the  wife's  dower;  and  it  is 
because  the  right  of  the  widow  to  dower  is  subordinate  to  the 
vendor's  lien  for  the  unpaid  purchase  money.  Warren  v.  Van 
Alstyne,  3  Paige,  513.  In  Story's  Eq.  Jur.,  vol.  2,  sec.  1,225, 
it  is  said,  that  the  lien  attaches,  where  the  purchase  money  has 
not  been  paid,  against  the  vendee,  and  all  persons  claiming  as 
volunteers,  or  with  notice  under  him ;  and  as  this  lien  did 
exist,  and  the  land  was  re-conveyed  for  its  extinction,  and  to 
obtain  a  release  from  the  payment  of  the  purchase  money,  we 
have  no  hesitation  in  holding  that  it  passed  free  from  the 
dower  of  the  wife. 

"We  are  not  prepared  to  hold  that  a  case  might  not  occur 

where  such  a  conveyance   might   operate  as   a   fraud   upon 

the  wife's  right  to  dower,  but  we  are  satisfied  that  such  was 

not  the  case  with  this  conveyance.     We  see  no  purpose  of 

20— 51st  III. 
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such  a  fraud,  but  on  the  contrary,  the  re-conveyance  seems  to 
have  been  made  in  good  faith,  to  cancel  the  notes,  and  relieve 
the  parties  from  their  payment. 

For  these  reasons  the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Timothy  O'Connell,  for  the  use  of 

Ralph  C.  Pyle 

v. 

John  W.  Rea  et  al. 

Costs — of  the  requisites  of  affidavit  for  dismissal — for  want  of  security  for 
— in  certain  cases.  A,  for  the  use  of  B,  brought  suit  against  C  on  an  attach- 
ment bond.  C  filed  an  affidavit  showing  the  insolvency  of  A,  and  moved 
that  he  be  required  to  give  security  for  the  costs.  The  affidavit  disclosed 
nothing  as  to  the  solvency  of  B,  for  whose  use  the  action  was  brought,  or 
his  residence.  A  rule  was  accordingly  entered  against  A,  to  show  cause, 
and  he  failing  to  answer,  the  court,  on  motion,  dismissed  the  suit :  Held,  that 
this  action  of  the  court  was  improper ;  for  the  reason,  that  the  affidavit 
failed  to  make  any  mention  of  the  responsibility  of  the  cestui  que  use,  or  of 
his  residence ;  that  it  should  have  negatived  both  of  these  facts,  failing  in 
which,  the  inference  would  be,  that  he  was  a  resident  and  responsible. 

"Writ  of  Error  to  the  Circuit  Court  of  "Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Clark,  for  the  plaintiff  in  error. 

Messrs.  Inoersoll  &  McCune  and  Mr.  S.  D.  Puterbattgh, 
for  the  defendant  in  error. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  record  shows  that  an  action  was  brought  in  the  Circuit 
Court  of  Woodford  county,  by  Timothy  O'Connell  for  the  use 
of  Kalph  C.  Pyle,  against  John  W.  Kae  and  John  T.  Harper, 
on  an  attachment  bond. 

At  the  term  of  the  court  to  which  the  summons  was  returned, 
the  defendant  Harper,  entered  a  motion  to  rule  the  nominal 
plaintiff  to  give  security  for  the  costs,  on  his  affidavit  filed, 
that  he  was  insolvent,  saying  nothing  as  to  the  responsibility 
of  the  cestui  que  use. 

A  rule  was  entered  against  O'Connell,  to  show  cause  by  the 
next  morning.  He  failed  to  answer  the  rule  in  any  way,  and 
on  motion  of  the  defendants'  attorney,  the  suit  was  dismissed 
at  the  plaintiff's  costs. 

The  question  is,  was  this  action  of  the  court  proper?  There 
is  no  difficulty  in  its  proper  solution. 

Section  16  of  the  act  entitled  "  Costs,"  provides,  when  any 
suit  is  commenced  in  the  name  of  one  person  to  the  use  of 
another,  the  person  to  whose  use  the  action  is  brought,  shall  be 
held  liable  and  bound  for  the  payment  of  all  costs  which  the 
plaintiff  may  be  adjudged  or  bound  to  pay,  to  be  recovered  by 
action  on  the  case  ;  but  by  the  twentyffourth  and  last  section 
of  the  same  act,  it  is  provided,  among  other  things,  that  where 
an  action  is  brought  to  the  use  of  another,  and  the  plaintiff 
shall  be  adjudged  to  pay  the  costs,  either  before  or  upon  final 
judgment,  it  shall  be  lawful  for  the  clerk  to  make  out  and  tax  a 
bill  of  costs  so  adjudged  to  be  paid,  against  the  party  adjudged 
to  pay  the  same  and  against  his  security  for  costs,  or  other 
person  liable  for  the  payment  thereof,  or  either  of  them,  and 
certify  the  same  under  the  seal  of  the  court,  which  being 
delivered  to  the  sheriff  of  the  proper  county,  he  shall  demand 
payment  from  the  person  therein  charged  ;  if  payment  shall 
not  be  made  accordingly,  within  thirty  days  after  such  demand, 
the  sheriff  shall  levy, the  same  on  the  goods  and  chattels, 
lands  and  tenements,  of  the  person  so  chargeable,  and  proceed 
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therein  in  all  things  as  on  a  writ  of  fieri  facias.     Gross'  Stat. 
157,  158. 

This  last  section  obviates  the  hardship  appellees'  counsel 
suppose  to  exist,  and  the  necessity  of  driving  the  party 
interested  in  the  costs  to  his  action  on  the  case,  to  recover  them 
of  the  cestui  que  use. 

But  independent  of  this  statute,  the  rule  to  show  cause 
against  the  nominal  plaintiff  was  improvidently  entered,  and 
the  subsequent  proceedings  thereon  clearly  erroneous.  In 
Caton  v.  Harmon,  who  sues  for  the  use  of  Freer,  1  Scam.  581, 
it  was  held,  as  the  affidavit  for  the  rule  to  show  cause  why  the 
suit  should  not  be  dismissed  by  reason  of  the  non-residence 
of  the  nominal  plaintiff,  and  his  failure  to  file  a  bond  for  costs, 
did  not  show  that  the  cestui  que  use,  was  also  a  non-resident, 
the  motion,  to  dismiss  the  cause  was  properly  overruled. 

The  affidavit  in  the  case  before  us,  did  not  go  to  the  non- 
residence  of  the  plaintiff,  but  to  his  solvency,  without  any 
allusion  to  the  responsibility  of  the  use  or  to  his  residence. 
The  inference  is  a  just  one,  therefore,  that  he  was  a  resident 
and  of  sufficient  ability  to  pay  the  costs.  The  affidavit  should, 
on  the  principle  of  the  above  case,  have  negatived  both  these 
facts. 

It  was  error,  therefore,  to  dismiss  the  cause,  and  for  that 
error  the  judgment  must  be  reversed. 

Judgment  reversed. 


Caroline  Moore  et  al, 

v. 

George  W.  Ellsworth  et  ah 

1.    Venue — notice   of    motion  for — required.    The    statute    positively 
requires  that  notice  of  an  application  for  a  change  of  venue  shall  be  given. 
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2.  Administrator's  sale  of  land — order  of  sale  granted  after  the  lapse 
of  seven  years — under  what  circumstances  proper.  In  an  application  to  sell 
real  estate  to  pay  debts,  it  was  objected  on  the  part  of  the  heirs,  that  an 
order  of  sale  ought  not  to  be  made,  for  the  reason,  that  a  period  of  seven 
years  and  over  had  elapsed  since  the  letters  of  administration  issued :  Held, 
that  the  application  should  not  be  considered  as  barred  by  lapse  of  time,  it 
appearing  that  the  largest  of  the  claims,  for  the  payment  of  which  such 
order  was  sought,  had  been  in  litigation,  and  was  finally  determined  only  a 
few  months  before  making  such  application,  and  that  in  the  interim  the 
title  to  the  real  estate  had  remained  in  the  heirs,  and  no  equities  had  inter- 
vened. 

3.  Same — lapse  of  seven  years — unexplained — will  bar.  In  cases  of  this 
character,  each  must  be  judged  upon  its  own  merits,  and  a  delay  of  seven 
years,  if  unexplained,  is  a  sufficient  reason  for  refusing  an  order  of  sale,  to 
pay  debts. 

4.  Same — when  delay  satisfactorily  explained.  But  if  such  delay  is  satis- 
factorily explained,  as  by  showing  the  settlement  of  the  estate  has  been 
necessarily  delayed,  and  the  lands  remain  in  the  same  condition  as  when 
the  decedent  died,  the  mere  lapse  of  time  is  no  bar  to  such  proceedings. 


"Writ  "of  Error  to  the  County  Court  of  Henry  county  ;  the 
Hon.  Julius  S.  Hinman,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  the  defendants  in  error, 
George  W.  Ellsworth  and  Martha  H.  "Walsh,  in  the  court 
below,  against  the  plaintiffs  in  error,  Caroline  Moore  and 
Alsina  Moore,  by  Salmon  W.  Knapp,  their  guardian,  and 
Gustus  Emanuel,  to  obtain  leave  to  sell  real  estate  for  the  pay- 
ment of  debts  against  the  estate  of  Dan  Moore,  deceased. 
An  order  of  sale  was  allowed  by  the  court,  and  the  record  is 
now  brought  to  this  court  by  writ  of  error.  The  further  facts 
in  this  case  are  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  Shaw  &  Crawford,  for  the  plaintiffs  in  error. 

Mr.  O .  E.  Page,  for  the  defendants  in  error. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  an  administrator  for  leave  to 
sell  real  estate  for  the  payment  of  debts.  The  heirs  resisted 
the  application,  but  the  county  court  made  a  decree  of  sale, 
which  is  brought  here  by  writ  of  error. 

The  first  point  made  in  the  brief  of  plaintiffs  in  error  is, 
that  the  court  erred  in  not  allowing  their  motion  for  a  change 
of  venue.  It  is  sufficient  to  say,  in  regard  to  that,  that  no 
notice  was  given,  as  required  by  the  statute,  of  the  intended 
application.     Hunt  v.  Tinkham,  21  111.  640. 

It  is  also  objected,  that  the  record  shows  the  administratrix 
had  purchased,  for  her  own  benefit,  an  outstanding  title  to  a 
tract  of  land  claimed  by  the  deceased  in  his  lifetime.  But  the 
court  made  no  order  in  regard  to  this  tract,  and  the  claim  of 
the  heirs  thereto  is  in  no  wise  prejudiced  by  this  decree. 

The  plaintiffs  in  error  seem  chiefly  to  rely  upon  the  fact, 
that  letters  of  administration  were  granted  in  September,  1860, 
while  this  petition  was  not  presented  until  January,  1869,  and 
it  is  insisted,  an  order  of  sale  should  not  have  been  made  after 
the  lapse  of  seven  years.  But  we  held,  in  Rosenthal  v. 
Renick,  44  111.  203,  that  no  inflexible  rule  upon  this  matter 
can  be  laid  down.  Each  case  must  be  judged  upon  its  own 
merits,  and  all  that  can  be  said  as  a  general  rule  is,  that  a  delay 
of  seven  years,  if  unexplained,  is  a  sufficient  reason  for  refus- 
ing the  order,  but  if  the  delay  is  satisfactorily  explained,  as  by 
showing  the  settlement  of  the  estate  has  been  necessarily 
delayed,  and  the  lands  remain  in  the  same  condition  as  when 
the  decedent  died,  the  mere  lapse  of  time  is  not  a  reason  why 
the  order  of  sale  should  not  be  made. 

In  this  case  the  record  shows,  that  the  largest  claim  against 
the  estate  is  a  judgment  rendered  in  the  circuit  court,  in  June, 
1868,  and,  as  urged  by  counsel,  until  the  termination  of  the 
litigation  which  resulted  in  this  judgment,  the  administrator 
would  be  wholly  uncertain  to  what  extent  it  would  be  neces- 
sary to  sell  the  real  estate.     In  the  meantime,  so   far  as 
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appears,  the  title  has  remained  in  the  heirs.     No  equities  have 
intervened,  and  as  the  indebtedness  of  the  estate  was  only 
finally  determined  a  few  months  before  this  application  was 
made,  we  can  not  say  it  was  barred  by  lapse  of  time. 
The  decree  is  affirmed. 

Decree  affirmed. 


Albert  Faunce 

v. 

The  People  of  the  State  of  Illinois. 

1.  Witness — competency — conviction  of  crime.  It  can  not  be  said  that  a 
person  has  been  convicted  of  a  crime,  so  as  to  render  him  incapable  of  giving 
testimony,  within  the  meaning  of  section  235  of  the  criminal  code,  until 
there  has  been  a  judgment  rendered  on  the  verdict  of  guilty. 

2.  Our  statute  has  not  changed  the  rule  at  the  common  law.  It,  like  the 
common  law,  refers  to  the  conviction  imposed  by  the  law ;  and  not  until 
judgment  is  rendered  on  a  verdict  of  guilty,  is  the  accused  convicted  by 
the  law,  and  disqualified  from  testifying  as  a  witness. 

3.  Indictment— -for  receiving  stolen  property.  S  and  F  were  indicted 
jointly  for  receiving  stolen  property.  The  proof  showed,  that  the  accused 
were  partners  in  business ;  that  soon  after  the  property  was  stolen,  it  was 
taken,  by  the  thief,  to  the  place  of  business  of  the  accused,  for  sale.  F 
being  absent  at  the  time,  S  declined  to  purchase,  until  F  returned ;  the  thief 
left  the  property  with  S,  and  a  few  hours  later  again  called  and  found  F  in, 
who  informed  the  thief  that  the  detectives  were  after  him,  but  if  he  would 
keep  still,  and  come  around  in  the  morning,  he  would  purchase  the  property 
if  the  detectives  did  not  interfere ;  that  police  officers  notified  F  of  the 
larceny,  and  described  the  goods,  but  F  denied  all  knowledge  of  them,  and 
that  afterwards,  a  police  officer,  accompanied  by  the  thief,  called  upon  F  and 
demanded  the  property,  who,  after  feigning  ignorance  as  to  the  whereabouts 
of  the  property,  reached  under  the  counter  and  handed  it  over  to  the  officer. 
Held,  that  this  evidence  was  sufficient  to  connect  F  with  the  concealment  of 
the  property,  and  fully  warranted  the  conclusion,  that  he  had  the  property 
under  his  control,  and  had  received  it,  knowing  it  to  have  been  stolen. 
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4.  That  this  evidence  was  sufficient  to  warrant  a  conviction  of  the  accused, 
for  a  joint  receipt  of  the  property,  as  charged  in  the  indictment. 

Writ  of  Error  to  the  Recorder's  Court  of  the  City  of 
Chicago ;  the  Hon.  W.  K.  McAllister,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Mr.  E.  Van  Buren,  for  the  plaintiff  in  error. 

Mr.  W.  Btjshnell,  Attorney  General,  for  the  people. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  record  shows  that  plaintiff  in  error  was  indicted  jointly 
with  Mrs.  Stephens,  for  receiving  stolen  goods.  There  are  no 
questions  presented  upon  the  pleadings  in  the  case,  but  a 
number  of  errors  are  assigned  on  the  various  rulings  of  the 
court.  It  is  first  urged,  that  the  court  below  erred  in  permit- 
ting Moore,  who  had  been  convicted  of  stealing  the  goods, 
which  the  accused  were  charged  with  concealing,  but  who  had 
not  been  sentenced,  to  testify  against  plaintiff  in  error. 
Plaintiff's  attorney  admits,  that  at  the  common  law  there  must 
be  a  verdict  of  guilty' followed  by  a  judgment,  to  render  a  party 
incompetent  to  testify,  but  insists  that  the  rule  has  been 
changed  by  our  statute.  The  235th  section  of  the  criminal  code, 
(Gross'  Stat.  218)  declares,  that  each  and  every  person  con- 
victed of  any  of  the  crimes  therein  enumerated,  of  which 
larceny  is  one,  shall  be  deemed  infamous,  and  shall  forever 
thereafter  be  rendered  incapable  of  holding  any  office  of 
honor,  trust  or  profit,  of  voting  at  any  election,  of  serving  as 
a  juror  and  of  giving  testimony. 

This  presents  the  question,  what  is  a  conviction  ?  Is  it  the 
verdict  of  guilty,  or  is  it  the  sentence  or  judgment  rendered 
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on  such  a  verdict  %  So  far  as  our  knowledge  of  the  practice 
extends  under  this  section  since  its  adoption,  the  construction 
has  been  uniform,  that  it  is  the  judgment  on  the  verdict  of 
guilty  which  renders  the  accused  infamous  and  disqualifies 
him  from  testifying  as  a  witness.  And  such  long  and  uniform 
construction  by  the  courts  and  the  bar,  is  entitled  to  no  small 
weight  in  the  consideration  of  such  a  question.  Had  serious 
doubts  of  the  correctness  of  such  a  construction  existed,  we 
must  conclude  that  the  question  would  long  since  have  been 
presented  to  this  court  for  determination. 

A  reference  to  the  8th  sec.  art.  4:  of  our  constitution  will 
show  the  construction  the  framers  of  that  instrument  placed 
on  the  term  conviction.  After  conferring  upon  the  governor 
the  power  to  grant  reprieves,  commutations  and  pardons  after 
conviction,  for  all  offenses  except  treason  and  cases  of  impeach- 
ment, it  declares  that  "he  shall,  biennially,  communicate  to 
the  general  assembly  each  case  of  reprieve,  commutation  or 
pardon  granted,  stating  the  name  of  the  convict,  the  crime  for 
which  he  was  convicted,  the  sentence  and  its  date,  and  the 
date  of  commutation,  pardon  or  reprieve."  This  provision  mani- 
festly contemplates  a  judgment  or  sentence  as  necessary  to  a 
conviction,  or  why  require,  in  each  case  of  conviction  and 
reprieve,  commutation  or  pardon,  to  report  the  sentence  and 
its  date  ?  If  the  verdict  of  guilty  constituted  the  conviction, 
they  would  not  have  required  in  every  case  the  sentence  and 
its  date  to  have  been  communicated  to  the  general  assembly. 
They,  no  doubt,  acted  upon  the  uniform  construction  given  to 
the  statute  above  referred  to,  which  was  then  and  had  long 
been  in  force. 

An  examination  of  the  adjudged  cases  in  the  various  States 
of  the  Union,  where  substantially  the  same  laws  are  in  force, 
will  show  that  it  is  not  the  commission  of  the  crime,  nor  the 
verdict  of  guilty,  nor  the  punishment,  nor  the  infamous  nature 
of  the  punishment,  but  the  final  judgment  of  the  court  that 
renders  the  culprit  incompetent.  It  is  true,  that  writers  and 
judges  have  loosely  said,  that  a  party  is  convicted  on  the 
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finding  of  a  verdict  against  him.  It  is  true,  in  a  sense,  that 
he  has  been  convicted  by  the  jury,  but  not  until  the  judgment 
is  rendered  is  he  convicted  by  the  law  ;  and  the  statute  only, 
like  the  common  law,  refers  to  the  conviction  imposed  by  the 
law.  We  can  discover  from  this  section  no  intention  to  change 
the  common  law  rule.  And  in  a  matter  of  such  grave  import 
we  should  have  to  see  such  intention  reasonably  well  expressed 
before  we  could  give  the  construction  contended  for  by  plain- 
tiff in  error. 

It  is  next  urged,  that  the  court  erred  in  giving  to  the  jury 
this  instruction : 

"  If  the  defendants  were  connected  as  partners  in  the  pawn 
broker  business,  and  Mrs.  Stephens  in  the  first  instance 
received  the  goods  in  question  of  the  negro,  with  knowledge 
that  they  had  been  stolen,  in  Faunce's  absence,  yet,  if 
Faunce  afterwards  learned  what  Mrs.  Stephens  had  done,  and 
also  acquired  from  the  police  oificers,  or  other  sources,  knowl- 
edge of  the  fact  that  these  goods  had  been  stolen,  and  with 
that  knowledge  he  assumed  the  control  of  the  goods  in  con- 
nection with  Mrs.  Stephens,  and  concealed,  or  aided  and 
abetted  in  concealing  them,  for  the  purpose  of  preventing  the 
owner  of  said  goods  from  again  possessing  the  same,  then  he 
should  be  found  guilty,  the  same  as  if  he  originally  received 
the  goods  directly  from  the  negro,  knowing  them  to  have 
been  stolen,  for  the  purpose  of  preventing  the  owner  from 
again  possessing  the  same  ;  and  the  jury  may,  if  the  evidence 
warrant  it,  find  one  defendant  guilty  and  the  other  not  guilty." 

It  appears  the  two  defendants  were  doing  business  in  con- 
nection, and  that  the  goods"  soon  after  they  were  stolen  were 
taken  to  the  brokers'  office  and  offered  for  sale ;  but  plaintiff 
in  error  not  then  being  in,  the  other  defendant  declined  to  pur- 
chase, but  said  that  Moore  would  have  to  wait  until  plaintiff 
in  error  came  in  the  office.  Moore  left  the  goods  on  the  show 
case,  in  the  office,  called  a  few  hours  later  and  saw  plaintiff  in 
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error,  who  informed  him  that  the  detectives  were  after  him. 
Moore  swears  that  plaintiff  in  error  told  him,  if  he  would  keep 
his  mouth,  he,  Faunce,  would  keep  still,  and  told  him  to  come 
back  in  the  morning,  and  if  the  detectives  did  not  come  around, 
he  would  give  him  something  for  the  property.  On  the  police 
officer  and  Moore  going  to  the  pawn  brokers'  office  and 
demanding  the  property,  plaintiff  in  error,  after  feigning  igno- 
rance in  reference  to  the  property,  reached  under  the  counter 
and  handed  it  to  the  officer.  It  also  appears,  that  the  police  offi- 
cers had  called  and  apprised  plaintiff  in  error  of  the  larceny  and 
described  the  property,  but  he  denied  all  knowledge  of  it,  and 
did  not  enter  it  on  his  books.  This  evidence  seems,  if  true,  and 
the  jury  believed  it,  to  fully  connect  plaintiff  in  error  with  their 
concealment,  and  from  his  knowledge  that  they  were  stolen, 
his  denial  that  he  knew  nothing  of  the  goods,  and  the  fact 
that  when  demanded  he  at  once  handed  them  from  their  place 
of  concealment  to  the  officer,  the  jury  were  warranted  in  con- 
cluding that  he  had  them  under  his  control,  and  had  received 
them  knowing  them  to  have  been  stolen. 

It  is  next  urged,  that  defendants  were  indicted  for  a  joint 
receipt  of  the  goods,  and  the  evidence  shows  that  the  goods 
were  left  with  Mrs.  Stevens  when  plaintiff  in  error  was  not 
present.  It  is  urged,  that  proof  that  one  received  the  goods 
in  the  absence  of  the  other,  and  afterwards  delivered  them  to 
the  other,  will  not  warrant  a  conviction  for  a  joint  receipt  of 
the  goods  ;  that  successive  receivers  are  all  separately  guilty. 
Such  may  be  the  law,  but  in  this  case  plaintiff  in  error  com- 
municated directly  with  the  thief,  and  after  agreeing  to 
purchase  the  goods  if  the  detectives  did  not  interfere,  he 
retained  the  goods.  His  communication  with  the  thief  was  as 
direct  as  that  of  his  co-defendant,  and  was  in  pursuance  of 
what  his  co-defendant  had  said  to  the  thief.  We  are  unable 
to  see  that  the  authorities  referred  to  by  plaintiff  in  error 
should  govern  this  case.  In  those  cases  the  parties  did  not 
appear  to  be  partners  in  business  and  acting  for  their  mutual 
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gain,  but  to  have  acted  separately  and  not  jointly,  nor  did  all 
who  were  accused  communicate  directly  with  the  thief. 

The  evidence,  we  think,  sustains  the  verdict,  and  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Isaac  Cook 

V. 

Elias  Shipman. 

Illegal  contract — bribery.  A  contract  executed  for  the  purpose  of 
influencing  an  officer  in  the  discharge  of  his  duty,  so  as  to  benefit  the  party 
giving  the  obligation,  is  based  upon  an  illegal  consideration,  and  can  not  be 
enforced. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  case  was  before  this  court  on  a  former  occasion,  when 
the  judgment  was  reversed  and  the  cause  remanded,  and  is 
reported  in  24  111.  614,  where  a  full  statement  of  the  case  will 
be  found.  The  facts  necessary  to  an  understanding  of  this 
decision  are  sufficiently  set  forth  in  the  opinion. 

Mr.  W.  T.  Burgess,  for  the  appellant. 

Messrs.  Farwell  &  Smith,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  has  been  once  considered  and  decided,  and 
reported  in  24  111.  614,  upon  the  same  pleadings.     The  special 
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pleas  were  adjudged  to  present  a  good  defense  to  the  action, 
and  under  these  the  court  should  have  given  the  fifth  and  sixth 
instructions  asked  by  the  defendant,  asserting,  as  they  did,  the 
principles  of  law  contained  in  those  pleas. 

Those  instructions  were  given  on  the  second  trial,  and  a 
verdict  was  found  for  the  plaintiff.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  rendered  against  the  defendant, 
and  from  which  he  appeals. 

Both  parties  were  sworn  as  witnesses  in  the  cause. 

We  shall  consider  the  motion  for  a  new  trial,  and  the  ruling 
of  the  court  upon  it. 

It  is  very  doubtful  if  the  bond,  on  its  face,  is  not  void  for 
illegality,  as  an  obligation  given  to  a  public  officer,  procured 
through  the  instrumentality  of  one  having  intimate  relations 
with  him,  to  influence  such  officer  in  the  discharge  of  his 
duties,  and  in  such  a  manner  and  direction  as  should  benefit 
the  obligor.  The  bond  bears  strong  evidence,  on  its  face,  that 
such  was  its  purpose  and  object.  It  was  given  to  influence 
the  decision  of  a  member  of  a  committee  of  the  common 
council  of  the  city  of  Chicago,  and  its  chairman  also,  to  whom 
had  been  confided  the  subject  of  certain  wharfing  privileges, 
and  establishing  and  altering  dock  lines  appertaining  to  a  lot 
in  which  appellant  was  interested,  in  so  performing  his  duty 
that  this  lot  should  receive  a  great  benefit.  This,  we  think, 
may  be  fairly  inferred  from  the  tenor  of  the  obligation  itself. 
Appellee,  in  his  testimony,  denies  any  such  intent  or  inference, 
yet  he  states  that  the  notes  which  appellant  gave  in  compliance 
with  his  bond,  were  endorsed  by  him  in  blank,  and  left  at 
Swift's  bank,  and  he  had  them  entered  on  Granger's  bank  pass 
book  as  notes  deposited  for  collection,  and  not  being  paid  at 
maturity,  he  brought  suit  on  them  in  Granger's  name,  but  for 
his  benefit,  he,  Granger,  having  no  interest  in  the  bond  or 
notes. 

When  it  is  known  that  this  Granger  was  the  alderman  and 
member  of  the  committee,  and  its  chairman,  to  whom  this 
interesting  subject  of  dock  lines  and  wharfing  privileges  had 
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been  committed,  and  the  brother-in-law  of  appellee,  no  rea- 
sonable man  can  doubt,  appellee  being  his  clerk,  that  it  was 
for  Granger's  benefit,  or,  at  least,  to  influence  him  in  the  dis- 
charge of  his  duty,  that  the  bond  was  given. 

But  the  testimony  of  appellant  sets  this  question  at  rest. 
He  testifies,  that  the  arrangement  was  made  with  Granger 
himself,  who  was  to  use  his  influence  to  get  an  ordinance 
passed  to  benefit  appellant's  lot,  provided  appellant  would' give 
him  two  thousand  dollars — that  was,  for  appellant  to  give  a 
bond  for  that  amount,  and  Granger  would  arrange  it  in  the 
council  by  his  influence.  Appellant  negotiated  alone  with 
Granger,  and  made  the  bond  and  notes  to  suit  him,  and 
delivered  them  to  him  when  he  called  for  them,  and  he  said 
it  was  all  right.  Appellant  says  distinctly,  the  reason  for 
giving  the  bond  and  notes  was  the  fact  that  Granger  was  on 
the  committee  having  the  subject  of  water  front  in  charge ; 
that  he  negotiated  with  no  other  party  but  Granger,  and  at 
Granger's  own  suggestion,  and  that  he  delivered  the  bond  and 
notes  to  Granger  in  person,  he  calling  for  them. 

This  explains  that  part  of  appellee's  testimony,  where  he 
says,  appellant  refused  to  pay  when  the  ordinances  were 
drafted,  he  insisting  he  was  not  bound  to  pay  until  they  were 
adopted,  and  it  is  strongly  fortified  by  the  statement  of  appel- 
lee, that  these  very  notes  were  collected  by  suit  in  Granger's 
name.  Appellee's  testimony  contradicts  that  of  appellant,  but 
the  testimony  of  the  latter  is  strongly  corroborated  by  the 
bond  itself.  The  bond  confirms  appellant's  evidence,  and, 
together,  they  outweigh  the  testimony  of  appellee.  There 
can  be  no  doubt  this  was  a  transaction  which  the  law  can  not 
sanction.-  Appellee  was  the  mere  "  go  between"  of  Granger 
and  Cook,  Granger  being  the  party  to  be  influenced  by  the 
agreement,  and  by  the  money  to  be  paid  under  it,  but  to  avoid 
exposure,  the  papers  were  made  out  in  the  name  of  appellee, 
as  the  beneficial  party. 

The  verdict  should  have  been  for  the  defendant,  the  defense 
having  been  made  out  by  the  testimony.     The  motion  for  a 
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new  trial  should  have  been  allowed.     It  was  error  to  refuse  it, 
and  for  this  error  the  judgment  must  be  reversed. 

Judgment  reversed. 


Charles  B.  Waite 

v. 

Dudley  C.   Dennison. 

1.  Chattel  mortgage — omission  to  state  in  notice — the  year  when  sale  is 
to  be  made.  The  notice  of  a  chattel  mortgage  sale  read  as  follows :  "  Mort- 
gage sale.  Catalogue  of  a  valuable  law  library.  To  be  sold  at  auction  by 
Wm,  A.  Butters  &  Co.,  on  Monday,  Nov.  25th,  at  10  o'clock,  at  their  sales 
rooms  Nos.  46,  48  &  50  Dearborn  street,  opposite  Tremont  House.  Terms 
cash,  par  funds."  Appended  to  this  was  a  catalogue  of  books,  at  the  e.A 
of  which  was  the  name  of  "  Wm.  A.  Butters  &  Co."  Held,  that  under  the 
circumstances  of  this  case,  such  notice  must  be  considered  sufficient  in  re- 
spect to  the  time  of  sale,  notwithstanding  it  omits  to  state  the  year  in  which 
the  sale  was  to  take  place.  Having  been  given  in  the  early  part  of  the  • 
month  of  November,  all  persons  seeing  it  would  infer  that  the  sale  was  to 
take  place  on  the  25th  day  of  the  same  month. 

2.  Same — no  objection — that  other  property  not  named  in  the  mortgage  was 
embraced  in  the  catalogue.  Nor  in  such  case,  is  it  an  objection,  that  the  cata- 
logue contained  other  books,  not  named  in  the  mortgage,  and  which  belonged 
to  other  persons.  It  worked  no  injury  to  the  mortgagor,  as  all  of  his  books 
which  were  sold  were  embraced  in  the  catalogue. 

3.  Same — power  must  be  fairly  executed.  The  principle  regulating  sales  of 
this  character  is,  that  the  power  must  be  strictly  pursued,  yet  it  is  only 
necessary  that  it  be  fairly  executed. 

4.  Mortgagor  and  mortgagee — mortgagee  can  not  become  a  purchaser  at 
his  own  sale.  A  mortgagee  or  trustee  can  not,  legally,  by  himself  or  agent, 
become  a  purchaser  at  his  own  sale,  for  the  purpose  of  barring  the  mortga- 
gor or  debtor's  equity  of  redemption. 

5.  Same — rights  of  mortagor — when  property  purchased  by  mortgagee  at 
mortgage  sale.  And  when,  in  such  case,  the  mortgagee  becomes  a  purchaser  at 
his  own  sale,  either  by  himself  or  agent,  such  sale,  to  the  extent  of  the  pur- 
chase so  made,  is  illegal,  and  as  to  the  property  so  sold,  the  mortgagor  is  not 
barred  of  his  equity  of  redemption. 
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i  of  the  mortgaged  property  by  mortgagee — effect  of. 
When  a  mortgagee,  on  condition  broken,  seizes  the  mortgaged  property  and 
misapplies  it,  or  converts  it  to  his  own  use,  without  proceeding  to  comply 
with  the  requirements  for  the  foreclosure  of  the  mortgage,  he  will  be  held 
to  account  for  its  value. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion  of 
the  court. 


Mr.  Charles  B.  "Waite,  pro  se. 

Messrs.  Hibbard,  Rich  &  Noble,  for  the  defendant  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  on  a  promissory  note,  held 
by  defendant  in  error,  by  assignment  from  John  A.  Jameson, 
against  plaintiff  in  error.  It  was  urged  in  the  court  below 
that  the  note  had  been  satisfied  by  money  paid  at  different 
times,  the  foreclosure  of  a  mortgage  on  real  estate,  and  the  sale 
of  a  law  library  under  a  chattel  mortgage.  It  is  also  claimed 
that  the  sale  of  the  library  was  illegal,  and  that  defendant 
below  had  a  right  to  set  off  the  value  of  the  law  books  thus 
sold,  not  at  what  they  brought,  but  at  their  full  value.  The 
note  read  in  evidence  was  for  the  sum  of  $890,  upon  which 
there  were  several  payments  endorsed.  It  also  appears  that 
plaintiff  in  error  had  given' to  Jameson  another  note  for  $189. 
13,  which  had  also  been  endorsed  to  defendant  in  error.  The 
defendant  in  error,  it  appears,  had  also  paid  the  taxes,  amount- 
ing in  all  to  $71.78,  on  the  mortgaged  lands.  These  notes 
were  given  the  1st  of  November,  1860,  and  bore  10  per  cent, 
interest. 
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There  were  endorsed  on  the  larger  note,  at  different  times, 
payments  amounting  to  the  sum  of  $736.41.  If  interest  be 
computed  on  this  note,  as  credited,  to  the  time  the  judgment 
was  rendered,  it  appears  there  was  due  thereon  $658.07.  The 
evidence  shows  that  the  law  books  were  sold  for  $404.85, 
and  the  auctioneers'  fees  and  costs  of  printing,  amounting 
to  $44.50,  was  deducted  from  that  sum,  and  the  balance 
applied  upon  the  two  notes — on  the  smaller  note  the  sum 
of  $166.04,  which  discharged  it,  and  the  balance  was  applied 
on  the  note  upon  which  suit  was  brought. 

But  plaintiff  in  error  insists  that  the  notice  and  sale  were 
not  in  conformity  with  the  requirements  of  the  mortgage ; 
that  the  notice  is  insufficient  in  several  particulars.  The  notice 
given  was  this : 

"MOKTGAGE  SALE. 

"  CATALOGUE    OF   A   VALUABLE  LAW  LIBKAKY. 

"  To  be  sold  at  auction,  by  Win.  A.  Butters  &  Co.,  on  Mon- 
day, Nov.  25th,  at  10  o'clock,  at  their  sale  rooms,  No.  46,  48 
&  50  Dearborn  street,  opposite  Tremont  House.  Terms,  cash, 
par  funds." 

There  followed  this  notice  a  catalogue  of  the  books,  and  the 
name  of  Wm.  A.  Butters  &  Co.,  appeared  at  the  end  of  the 
catalogue.  The  notices  seem  to  have  been  printed,  posted  up 
more  than  ten  .days  before  the  sale,  and  three  or  four  hundred 
were  distributed  in  the  city  and  circulated  in  the  country. 
They  seem  to  have  been  printed  on  the  4th  and  5th  of  Novem- 
ber, 1861,  and  the  sale  was  made  by  Butters  &  Co.  on  the 
25th  day  of  the  same  month.  The  mortgage  provided  that  if 
the  mortgagor  should  sell  or  assign,  or  attempt  to  sell  or  assign 
the  books,  or  any  part  of  the  same,  or  should  fail  to  keep  them 
insured,  or  if  they  should  be  seized  under  any  writ,  or  he 
should  fail  to  pay  the  notes  and  interest  at  maturity,  then  the 
party  of  the  second  part,  by  himself,  his  agents,  attorneys  or 
assigns,  might  seize  and  sell  the  goods  at  public  auction  to  the 
21 — 51st  Ills. 
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highest  bidder,  after  giving  ten  days  notice  of  the  time,  place 
and  terms  of  sale,  with  a  description  of  the  property,  by 
publication  in  a  newspaper,  or  posting  notices  in  three  public 
places,  or  that  he  might  sell  the  same  at  private  sale. 

It  is  urged,  that  the  notice  was  insufficient,  because  it  does 
not  disclose  in  what  year  it  was  given.  In  this,  we  think 
there  was  no  objection,  under  the  circumstances  of  this  case. 
The  notice  having  been  given  in  the  early  part  of  the  month, 
all  persons  seeing  it  would  readily  infer  that  the  sale  was  to 
take  place  on  the  25th  of  that  month.  Fmch  v.  /Sink,  46  111. 
169. 

It  is  urged,  that  the  list  should  not  have  contained  a  cata- 
logue of  other  books  than  those  embraced  in  the  mortgage. 
There  was  no  objection  to  this,  as  the  printed  notice  contained 
a  description  of  all  the  books  of  plaintiff  in  error,  which  were 
sold.  And  the  list,  in  the  notice  was  signed  by  Butters  & 
Co.,  and  the  jury  have  found,  under  a  proper  instruction,  that 
they  were  the  agents  of  defendant  in  error,  and  if  so,  that  was 
sufficient  under  the  power  contained  in  the  mortgage.  Whilst 
the  power  must  be  strictly  pursued,  it  is  only  necessary  that  it 
be  fairly  executed.  The  mortgage  authorized  the  mortgagee, 
his  agent,  attorney  or  assigns,  to  execute  the  power;  and 
when  this  sale  was  advertised  and  made  by  an  agent,  it  was  in 
strict  pursuance  of  the  power. 

It  is,  however,  true,  that  a  mortgagee  or  trustee  has  no  legal 
right  to  become  a  purchaser  at  a  sale  he  is  conducting  by  him- 
self or  agent,  for  the  purpose  of  barring  the  mortgagor's  or 
debtor's  equity  of  redemption.  Shares  v.  Harbour,  49  111.  370. 
In  this  case,  Butters  &  Co.  were  the  agents  of  defendant  in 
error,  and  were  acting  in  Iris  stead  and  under  his  control,  and 
he  had  no  more  right  to  become  a  purchaser  at  that  sale  than 
if  he  had  been  acting  as  the  auctioneer  in  person.  This  is 
but  the  application  of  the  familiar  rule,  that  an  officer,  trustee, 
or  agent,  can  not  purchase  at  his  own  sale. 

As,  then,  Butters  &  Co.  were  the  agents  of  defendant  in 
error,  and  he  became  a  purchaser  of  a  large  portion  of  the 
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books  by  Jameson,  who  acted  for  him,  and  for  which  plaintiff 
in  error  was  allowed  bnt  $191.12  as  a  credit  on  the  note,  being 
the  price  of  the  books  struck  olf  to  him,  the  sale,  to  that  extent, 
was  illegal,  and  if  the  books  were  of  greater  value,  the  credit 
should  have  been  increased  to  the  true  value  of  such  books ; 
and  this  the  court  instructed  the  jury  to  do.  As  to  those 
books,  plaintiff  in  error  was  not  barred  of  his  equity  of 
redemption,  and  inasmuch  as  defendant  in  error  has  appropri- 
ated them  to  his  own  use,  he  must  be  held  to  account  for  their 
value.  If,  after  seizing  the  property  described  in  the  mort- 
gage, on  condition  broken,  the  mortgagee  misapplies  it,  or 
converts  it  to  his  own  use,  without  proceeding  to  comply  with 
requirements  for  its  foreclosure,  he  must  account  for  its  value. 
Did  the  jury,  then,  make  a  sufficient  deduction  from  the  note 
to  cover  any  loss  that  accrued  by  the  purchase  of  these  books 
by  defendant  in  error  ?  If  we  take  the  note,  with  its  credits  as 
endorsed,  and  compute  the  interest,  we  find  a  balance  of  about 
$658,  at  the  time  of  the  trial.  But  we  see  the  jury  found  a 
verdict  for  only  the  sum  of  $351.77,  thus  showing  that  they 
had  allowed  something  more  than  $300  over  and  above  the 
auction  prices  of  the  books.  It  thus  appears  that  plaintiff 
received  over  $700  in  gross  for  his  library,  and  about  $670  as 
the  net  proceeds. 

It  is,  however,  urged,  that  even  with  that  deduction  from 
the  note,  the  verdict  was  too  large.  When  it  is  remembered 
that  the  evidence  shows  that  all  of  the  books  described  in  the 
mortgage  were  not  obtained,  and  that  there  was  $71.78  paid 
as  taxes  by  defendant  in  error,  on  the  mortgaged  premises,  we 
are  not  prepared  to  hold  that  the  jury  have  failed  to  give  all 
proper  credits.  They  had  proper  instructions  from  the  court, 
and  have  found  the  amount,  and  we  think  the  evidence  war- 
ranted the  finding. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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William  P.  Bryant  et  al. 

v. 

Henry  Simoneau  et  al. 

1.  Attachment— -fraudulent  removal  of  debtor's  property.  In  this  case, 
it  was  held,  that  the  evidence  was  clearly  sufficient  to  sustain  the  attach- 
ment, on  the  ground  that  the  debtors  were  removing  their  property  beyond 
the  limits  of  the  State,  for  the  purpose  of  defrauding  their  creditors. 

2.  Same — what  evidence  sufficient  to  sustain.  To  sustain  an  attachment, 
on  the  ground  that  the  debtors  were  removing  their  property  beyond  the 
limits  of  the  State  to  defraud  their  creditors,  proof  of  the  fact  that  one  of 
the  debtors  admitted  that  the  other,  his  partner,  had  absconded  to  another 
State,  and  taken  most  of  the  means  of  the  firm,  leaving  him  to  pay  the  debts, 
is  alone  sufficient.  The  fact,  that  he  was  aware  of  his  partner's  intention, 
and  made  no  effort  to  prevent  him  from  taking  the  firm  means,  implies  that 
it  was  done  with  his  consent,  and  renders  both  guilty  of  the  fraudulent  act. 

3.  Fraud — how  proved — extent  of  the  rule.  Fraud,  like  all  other  facts, 
may  be  proved  by  circumstances.  Not,  however,  by  circumstances  that 
merely  raise  a  suspicion ;  and  when  they  are  so  strong  as  to  produce  convic- 
tion of  the  truth  of  the  charge,  although  some  doubt  may  remain,  it  will  be 
considered  as  proved.  This  is  believed  to  be  the  extent  of  the  rule,  thai; 
fraud  must  be  proved. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  an  action  commenced  by  attachment,  brought  by 
the  defendants  in  error,  Henry  Simoneau  and  Walter  P.  Col- 
burn,  in  the  court  below,  against  the  plaintiffs  in  error,  William 
P.  Bryant  and  S.  B.  Bushnell,  partners,  under  the  firm  of 
Bryant  &  Bushnell.  The  cause  was  tried  before  the  court 
and  a  jury,  and  a  verdict  found  for  the  plaintiffs  for  $452.49. 
A  motion  for  a  new  trial  was  entered,  which  the  court  over- 
ruled, and  rendered  judgment  on  the  verdict;  to  reverse 
which,  the  record  is  brought  to  this  court  by  writ  of  error. 
The  facts  in  the  case  are  fully  stated  in  the  opinion  of  the 
court. 
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Messrs.  Clark  &  Christian,  for  the  plaintiffs  in  error. 

Messrs.  Ingersoll  &  McCune  and  Mr.  S.  D.  Puterbatjgh, 
for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears,  from  the  record  in  this  case,  that  on  the  18th 
day  of  June,  1869,  defendants  in  error  sued  out  a  writ  of 
attachment  from  the  Woodford  Circuit  Court,  against  the 
goods,  chattels  and  effects  of  plaintiffs  in  error.  The  affidavit 
alleged  an  indebtedness,  and  that  the  defendants  were  about 
to  depart  from  the  State  with  the  intention  of  having  their 
effects  removed  therefrom.  By  leave  of  the  court,  plaintiffs 
subsequently  filed  an  amended  affidavit,  charging  that  defen- 
dants had  fraudulently  conveyed  or  assigned  their  property 
and  effects,  for  the  purpose  of  hindering  and  delaying  their 
creditors  in  the  collection  of  their  debts,  within  two  years  of 
the  filing  of  the  original  affidavit ;  that  they  had  fraudulently 
concealed  their  property  or  effects  within  the  same  time,  for 
the  purpose  of  delaying  their  creditors,  and  they  were  about 
fraudulently  to  conceal  or  assign  their  property,  so  as  to  hinder 
and  delay  their  creditors,  at  the  time  of  filing  the  original 
affidavit.  Defendants  filed  a  plea  in  abatement,  traversing  the 
allegations  of  the  affidavits.  A  trial  was  had  by  the  court 
and  jury,  and  the  issues  were  found  for  plaintiff,  and  judg- 
ment was  rendered  on  the  verdict. 

It  is  urged,  that  there  is  no  evidence  that  plaintiffs  in  error 
were  endeavoring  to  remove  their  property  from  the  State,  or 
that  they  had  endeavored  to  fraudulently  sell  it,  or  otherwise 
dispose  of  it  for  fraudulent  purposes.  It  appears  that  Bushnell 
had,  a  short  time  previous  to  the  commencement  of  the  suit, 
absconded,  and  gone  to  the  State  of  Indiana,  and  plaintiffs  in 
error  had  been  making  efforts  to  sell  their  stock  of  goods; 
and  a  short  time  before  the  suit  was  commenced,  and  on  the 
night  before  he  left,  he  loaded  goods  from  the  store,  marked, 
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"  Household  Goods,"  which  were  taken  away  in  a  wagon ;  that 
the  front  door  and  blinds  were  closed  when  they  were  taken. 
The  clerk  and  teamster  fix  the  hanling  the  goods  from  Secor 
to  Gridley  a  few  days  before  the  commencement  of  this  suit, 
while  the  station  agent  of  the  railroad  fixes  the  shipping  of  a 
lot  of  goods  similarly  marked,  several  weeks  later,  but  thinks 
the  goods  had  been  there  about  a  week  before  they  were 
shipped. 

It  is  clear,  beyond  question,  that  the  goods,  taken  from  the 
rear  of  the  store  at  night,  and  sent  from  a  point  where  there 
was  a  station  on  the  road,  beyond  another  station,  to  Gridley, 
to  be  shipped  by  the  same  road,  were  fraudulently  concealed. 
They  seem  to  have  left  Secor  at  3  o'clock  at  night,  and  in  a 
rain  storm,  in  bad  roads.  If  the  purpose  was  fair  and  honest, 
why  this  clandestine  concealment  and  secret  course,  seeking  a 
stormy  night,  when  but  few,  if  any,  persons  would  be  abroad  ? 
The  evident  purpose  of  those  engaged  in  this  transaction  was 
to  elude  the  vigilance  of  creditors.  But  it  is  urged,  that  as  the 
freight  agent  fixes  the  shipment  of  the  goods  to  Bushnell,  in 
Indiana,  on  the  2d  day  of  August,  it  follows,  that  the  goods 
were  removed  after  the  suit  was  brought.  It  will  be  observed 
that  the  freight  agent  does  not  fix  the  date  of  their  being 
placed  in  the  depot,  but  says  they  had  been  there  about  a 
week,  while  the  clerk  in  the  store,  and  the  teamster  who  hauled 
the  goods,  fix  it  at  a  short  time  before  this  suit  was  brought. 
Here  was  an  apparent  contrariety  in  the  evidence,  which  the 
jury  were  required  to  reconcile,  and  they  probably  believed 
the  freight  agent  was  mistaken  as  to  the  time  when  the  goods 
were  placed  in  the  depot.  They  would  most  probably  so  con- 
clude, rather  than  believe  that  two  witnesses  swore  falsely.  Or 
they  may  have  concluded  that  there  had  been  another  lot  of 
goods  hauled  to  Gridley  by  another  person,  as  the  freight 
agent  was  not  certain  as  to  the  name  of  the  teamster. 

Independent  of  all  this  testimony,  however,  we  have  the 
admissions  of  Bryant  proved,  that  Bushnell,  his  partner,  had 
absconded  to  Indiana,  and  taken  most  of  the  means  of  the 
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firm  with  him,  and  left  Bryant  to  pay  the  debts.  This  evidence 
would  alone  be  sufficient  to  warrant  the  conclusion  that  plain- 
tiffs in  error  were  removing  their  goods  beyond  the  limits  of 
the  State  to  defraud  their  creditors.  So  far  as  we  can  see, 
Bryant  made  no  effort  to  prevent  Bushnell  from  taking  the 
firm  means ;  and  if  he  knew  of  his  intention  to  do  so,  and 
made  no  effort  to  prevent  it,  the  jury  were  warranted  in 
believing  that  it  was  with  his  assent.  And  if  so,  both  part- 
ners were  guilty  of  removing  their  goods  beyond  reach  of 
process,  for  the  purpose  of  defrauding  their  creditors. 

It  is  urged,  that  fraud  must  be  proved  and  not  inferred. 
This  is  true,  but,  like  all  other  facts,  it  may  be  proved  by 
circumstances.  "We  should  seldom,  if  ever,  expect  to  prove 
fraud  by  the  admissions  of  a  party,  nor  should  we  expect 
to  find  direct  and  positive  evidence  of  the  fact.  Whatever 
circumstances,  when  proven,  convince  the  mind  that  the 
fraud  charged  has  been  perpetrated,  is  all  that  is  required. 
Bulloch  v.  JVarrott,  49  111.  62 ;  Gray  v.  St.  John,  25  111.  222 ; 
Boies  v.  Henney,  32  111.  130.  While  fraud  can  not  be  estab- 
lished by  circumstances  that  merely  raise  a  suspicion,  yet, 
when  they  are  so  strong  as  to  produce  conviction  of  the  truth 
of  the  charge,  although  there  may  remain  some  doubt,  then  it 
is  proved.  This  is  believed  to  be  the  extent  of  the  rule  that 
fraud  must  be  proved.  Any  other  application  of  the  rule 
would  render  it  impracticable  and  useless.  If  it  can  not  have 
the  force  we  have  given  it,  and  stand,  then  the  demands  of 
justice  would  require  its  abrogation.  If  it  must  prevail,  and 
none  but  positive  evidence  could  prove  fraud,  then  the  rule 
would  not  only  promote,  but  it  would  aid  in  concealing  fraud. 
But  such  never  can  be  the  scope  or  effect  of  the  rule. 

The  instructions  presented  the  law  of  the  case  fairly  to  the 
jury,  and  the  evidence  sustains  the  verdict,  and  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Joshua  Collins  et  al. 

v. 
William  Sinclair  et  al. 

1.  Assessment  of  damages  on  dissolution  of  an  injunction — of  t7ie 
proper  measure  thereof.  Upon  a  suggestion  of  damages  on  the  dissolution  of 
an  injunction,  the  assessment  should  rest  upon  equitable  grounds,  and  should 
not  exceed  the  damages  actually  sustained. 

2.  So,  where  a  lessee  of  premises  sued  out  an  injunction  against  a  prior 
lessee  of  the  same  premises,  whose  term  had  expired,  to  prevent  him  from 
harvesting  a  crop  of  rye  which  he  had  sown  while  he  was  in  possession, 
and  the  complainant  harvested  the  rye  himself,  the  court,  upon  the  hearing, 
properly  found  that  two-thirds  of  the  rye  belonged  to  the  defendant,  and 
dissolved  the  injunction:  Held,  that  upon  a  suggestion  of  damages,  the 
court,  in  ascertaining  the  value  of  the  two-thirds  of  the  rye,  should  allow 
the  expense  of  harvesting  the  entire  crop,  which  the  defendant  would  have 
had  to  pay. 

3.  Same — allowance  of  attorney's  fees.  Upon  an  assessment  of  damages 
in  such  a  case,  which  involved  only  two-thirds  of  twenty  acres  of  rye,  and 
attended  with  no  special  difficulty  or  unusual  litigation,  the  sum  of  $176.00 
was  considered  unreasonable  as  an  attorney's  fee,  for  a  single  lawyer  or 
firm,  to  be  allowed  to  the  defendant. 

4.  Nor  can  the  defendant  in  an  injunction  be  permitted  to  lay  the  foun- 
dation for  large  damages  against  the  complainant,  by  employing  an 
unnecessary  number  of  counsel. 

5.  Same — allowing  defendants  own  expenses.  Neither  are  the  defendant's 
own  expenses  a  proper  subject  of  allowance  upon  such  an  assessment. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  J.  N.  Reading,  for  the  appellants. 
Messrs.  Olin  &  Aemstong,  for  the  appellees. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  1865,  one  Southwick  leased  to  the  appellee,  Sinclair,  a 
farm  in  Grundy  county,  the  lease  running  from  March  1, 1865, 
to  March  1,  1866,  and  the  rent  being  one-third  of  the  crops. 
In  September,  1865,  Sinclair  sowed  about  twenty  acres  of  rye. 
In  the  spring  of  1866,  Southwick  leased  the  farm,  at  a  cash 
rent,  to  the  appellant  Collins,  and  Sinclair,  on  demand, 
yielded  to  him  the  possession.  In  July,  1866,  Sinclair 
re-entered  upon  the  premises  for  the  purpose  of  harvesting 
the  rye,  when  Collins  obtained  an  injunction  forbidding  him, 
and  harvested  the  rye  himself.  On  the  final  hearing  the  court 
dissolved  the  injunction,  and  upon  a  suggestion  of  damages 
gave  judgment  against  Collins  for  $534.26.     Collins  appealed. 

It  is  claimed  by  Sinclair,  that  he  sowed  the  rye  by  the 
express  permission  of  Southwick's  agent,  and  with  the  under- 
standing that  he  could  harvest  it  whether  he  kept  the  farm 
another  year  or  not.  On  this  point  the  evidence  is  contra- 
dictory. Southwick  was  a  non-resident,  and  he  seems  to  have 
had  two  agents  in  the  county,  one  of  whom  was  Gould,  who 
swears,  however,  he  was  only  agent  for  selling,  and  the  other 
was  Sanford,  who  testifies  he  had  power  to  lease  only  under 
the  directions  of  Southwick.  It  is  clear,  however,  from  all 
the  evidence,  that  the  control  of  the  land  was  so  far  entrusted 
to  these  two  witnesses,  that  third  persons  might  safely  deal 
with  them.  Gould  substantially  admits  he  authorized  Sinclair 
to  sow  the  rye.  Sanford  denies  that  he  ever  gave  such 
permission,  while  Sinclair  and  his  daughter  swear  he  did. 
Collins  knew,  when  he  rented  the  farm,  that  the  rye  was  there, 
as  it  was  green  in  November,  and,  as  one  of  the  witnesses 
testifies,  could  be  seen  in  the  spring  a  distance  of  half  a  mile. 
He  did  not  rent  until  the  first  of  March.  It  is  not  pretended 
that  Collins,  when  he  leased,  made  any  special  contract  for  the 
rye,  or  that  Southwick  pretended  to  own  it,  or  to  sell  it  to 
him.  He  must  have  known  that  Southwick  was  a  non-resi- 
dent ;  that  Sinclair  had  sown  the  rye,  and  that  he  could  only 
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have  sown  it  under  some  arrangement  which  he  supposed 
would  give  him  the  right  to  reap  it.  He  had  himself  not 
bought  the  rye  from  Southwick,  who,  if  it  had  been  sown 
under  a  mistake,  could  have  honestly  claimed  only  one-third  as 
landlord,  and,  doubtless,  if  it  had  been  made  the  subject  of 
contract  between  himself  and  Collins,  when  the  lease  was 
made,  would  have  sold  only  one-third.  Collins,  in  short,  in 
suing  out  this  injunction,  was  endeavoring  to  avail  himself 
of  the  legal  advantage  which  he  supposed  his  lease  gave  him, 
and  to  reap  where  he  had  not  sown.  The  circuit  court, 
in  finding  that  two-thirds  of  the  rye  belonged  to  Sinclair, 
found  according  to  the  substantial  justice  of  the  case,  and  the 
evidence  in  regard  to  the  agreement  for  sowing  the  rye  being 
contradictory,  we  are  not  inclined  to  reverse  that  portion  of 
the  decree. 

We  are,  however,  of  opinion  that  the  court  assessed  the 
damages  at  too  large  a  sum.  Whatever  might  be  the  rule  if 
this  were  an  action  of  trespass  brought  by  Sinclair  against 
Collins,  in  this  proceeding  the  damages  for  suing  out  the 
injunction  should  rest  upon  equitable  grounds,  and  should  not 
exceed  the  damages  actually  sustained.  The  court,  therefore, 
in  ascertaining  the  value  of  the  two-thirds  of  the  rye  claimed 
by  Sinclair,  should  have  allowed  the  expense  of  harvesting  the 
entire  crop,  which  he  would  have  had  to  pay. 

The  court  also  allowed  $176.00  attorney's  fees.  This  would 
be  an  unreasonable  fee,  for  a  single  lawyer  or  firm,  in  a  case 
involving  only  two-thirds  of  twenty  acres  of  rye,  and  attended 
with  no  special  difficulty  or  unusual  litigation  ;  but  it  is  defended 
by  appellees'  counsel,  on  the  ground  that  three  different  counsel 
were  employed.  This,  however,  does  not  affect  the  question. 
The  defendant,  in  an  injunction,  can  not  be  permitted  to  lay 
the  foundation  for  large  damages  against  the  complainant 
by  employing  an  unnecessary  number  of  counsel. 

The  court  also  allowed  fifty  dollars  to  the  appellee  for  his 
own  expenses.     This  was  an  improper  allowance.     For  these 
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errors  in  the   assessment  of  damages   the   decree   must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 


John  Lilly 

v. 

Ormus  Palmer. 


1.  Mortgages — sale  by  the  mortgagor.  Where  a  mortgagor  sells  a  part  of 
the  mortgaged  premises,  the  purchaser  assuming  the  payment  of  the  mort- 
gage as  a  part  of  the  purchase  money,  the  land  purchased  is,  in  his  hands, 
the  primary  fund  for  the  payment  of  the  mortgage. 

2.  Same — where  tlie  estates  of  mortgagor  and  mortgagee  unite  in  tlie  same 
person.  And  where  the  grantee  of  such  a  purchaser  purchases  the  original 
mortgage,  it  is  thereby  paid  and  discharged. 

3.  So,  where  a  mortgagor  sold  the  mortgaged  premises,  subject  to  the 
mortgage,  and  a  third  party,  having  purchased  the  mortgage,  afterwards, 
through  several  mesne  conveyances,  obtained  title  to  the  land,  he  thereby 
became  vested  with  the  estates  of  both  mortgagor  and  mortgagee ;  the  owner 
of  the  mortgage  having  acquired  the  primary  fund  for  its  payment,  which 
is  of  value  equal  to  the  mortgage,  he  thereby  occupied  the  position  of  one 
who  had  effected  a  strict  foreclosure,  and  the  mortgage  debt  must  be  regarded 
as  paid,  and  not  recoverable  against  the  mortgagor. 

Appeal  from  the  Court  of  Common  Pleas  of  the  City  of 
Aurora;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Metzner  &  Allen,  for  the  appellant. 
Mr.  S.  W.  Brown,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  court  below,  brought 
by  John  Lilly,  against  Ormus  Palmer,  on  a  promissory  note 
for  $280,  dated  Nov.  18, 1865,  and  payable  on  the  first  day  of 
January,  1867,  to  Emery  E.  Hall,  and  by  him  endorsed  with- 
out recourse. 

The  general  issue  was  pleaded,  with  leave  to  give  special 
matter  in  evidence. 

The  jury  found  for  the  defendant.  A  motion  for  a  new 
trial  was  overruled  and  judgment  rendered  against  the  plain- 
tiff for  costs.  To  reverse  this  judgment  the  record  is  brought 
here  by  appeal. 

The  note  in  question,  it  appears,  was  secured,  with  other  notes, 
by  mortgage  on  certain  lands  in  De  Kalb  county,  all  payable  to 
Hall,  by  Palmer.  The  amount  of  the  notes  were  for  $1,000. 
After  the  execution  of  the  notes  and  mortgage,  Palmer,  on  the 
16th  of  January,  1866,  sold  this  land  to  one  Lydia  A.  Backer, 
subject  to  this  mortgage,  and  so  expressed  in  the  deed,  describ- 
ing it  as  a  mortgage  for  $800,  which  was  filed  for  record  on  the 
13th  of  March,  1866.  In  April  following,  Backer  and  wife 
conveyed  this  land  to  Mary  Fuller,  with  other  land,  taking  a 
mortgage  from  her  for  $2,175,  which  mortgage  Backer  sold 
to  the  plaintiff,  and  after  selling  it,  he  bought  back  the  land 
from  Mrs.  Fuller,  and  made  a  quit-claim  deed  of  the  same  to 
the  plaintiff  on  the  5th  of  January,  1867.  Prior  to  this  time, 
the  plaintiff  had  purchased  of  Hall  his  mortgage  and  had  the 
same  assigned  to  him. 

The  status  of  the  plaintiff  then,  was  this  :  By  the  convey- 
ance from  Backer,  and  from  Hall,  the  first  mortgagee,  the 
estates  of  both  mortgagor  and  mortgagee  became  vested  in 
him. 

The  deed  from  Palmer  to  Backer  made  the  land  the  primary 
fund  for  the  payment  of  the  notes  to  Hall,  of  which  the  note 
in  suit  was  one,  and  when  the  plaintiff  took  the  deed  from 
Backer,  he  became  the  owner  of  that  fund,  and  he  then  stood 
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in  the  attitude  of  a  mortgagee  who  had  effected  a  strict  fore- 
closure. 

In  Russell  v.  Pistor  et  al.  3  Selden  (N*.  Y.)  171,  it  was  held, 
where  a  mortgagor  sells  a  part  of  the  mortgaged  premises,  the 
purchaser  assuming  the  payment  of  the  mortgage  as  a  part  of 
the  purchase  money,  the  land  purchased  is,  in  his  hands,  the 
primary  fund  for  the  payment  of  the  mortgage,  and  where 
the  grantee  of  such  a  purchaser  purchases  the  original  mort- 
gage, it  is  thereby  paid  and  discharged. 

This  case  is  directly  in  point  on  this  question. 

The  evidence  shows  the  land  was  worth  this  mortgage, 
besides  the  fifteen  dollars  paid  to  Backer  by  plaintiff,  and  the 
rent  of  the  land  to  him  for  one  year,  so  that  the  plaintiff  stands 
in  the  position  of  one  who  has  effected  a  strict  foreclosure. 
The  jury,  therefore,  had  a  right  to  find  the  note  was  paid. 

The  deed,  with  the  suppletory  proof  by  Backer  that  he  had 
taken  it  to  the  proper  office  to  be  recorded,  and  paid  the  fees, 
was,  with  the  endorsement  on  it,  that  it  was  filed  for  record, 
sufficient  to  allow  it  to  go  in  evidence. 

The  case  was  properly  put  to  the  jury  by  the  instruction 
given  for  the  defendant. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Chicago  &  Alton  Railroad  Company 

v. 

Joseph  Pondrom. 

1.  Negligence — compared.  "Where  a  person  traveling  on  a  railroad  car 
permits  his  arm  to  rest  on  the  base  of  the  window,  and  slightly  project  out- 
side, and  thereby  has  his  arm  broken  in  passing  a  freight  train,  the  negli- 
gence of  such  person  is  slight,  compared  with  the  negligence  of  the  company 
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in  permitting  its  freight  cars  to  stand  so  near  the  track  of  its  passenger 
train ;  and  a  recovery  may  be  had  for  the  injury  sustained. 

2.  Same — gross.  It  is  gross  negligence,  on  the  part  of  a  railway  company, 
to  permit  cars  or  other  heavy  or  permanent  bodies  to  stand  so  near  its  tracks, 
that  its  trains,  in  passing  over  them,  must  pass  within  a  few  inches  of  such 
bodies. 

3.  Same — plaintiff's  negligence  slight — defendants'1  gross.  The  rule  must  be 
considered  as  firmly  established  in  this  State,  that  in  such  cases,  where  the 
degree  of  negligence  on  the  part  of  the  plaintiff  is  slight,  as  compared  with 
that  of  the  defendant,  he  can  recover. 

4.  New  trial — excessive  damages.  A  verdict  will  not  be  disturbed  on 
the  ground  of  excessive  damages,  unless  it  is  apparent  that  the  jury  acted 
under  prejudice,  passion  or  mistake ;  even  though  this  court  may  consider 
the  amount  of  damages  large. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  W.  Church  and  Mr.  John  N.  Jewett,  for  the 
appellants. 

Mr.  E.  W.  Evans  and  Messrs.  Cooper  &  Packard,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  appellee  was  a  passenger  on  appellants'  road 
on  the  afternoon  of  the  17th  of  September,  1867,  from  Bloom- 
ington  to  Chicago.  He  had  purchased  a  ticket  for  a  first  class 
car,  and  left  Bloomington  at  noon  and  arrived  at  Chicago  at  9 
o'clock  of  the  evening  of  the  same  day.  On  approaching 
Twelfth  street,  it  appears  that  the  train  stopped  as  usual,  and 
appellee  swears  he  saw  a  long  freight  train  on  the  right 
hand  side  of  the  car  in  which  he  was  sitting.  He  seems  to 
have  been  by  a  window  on  that  side.  He  seems  to  have 
remained  in  his  seat  and  had  his  arm  resting  on  the  window 
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sill,  while  the  window  was  open,  and  he  swears  that  as  the 
train  was  approaching  Twelfth  street,  his  right  arm  was  seized 
by  some  sharp  pointed  instrument  and  was  drawn  out  of  the 
window,  and  forced  back  against  the  rear  window  frame  and 
was  broken  just  above  the  elbow  joint. 

Another  witness  swears  that  he  was  at  the  time  looking 
at  appellee,  and  that  his  arm  was  resting  on  the  window  sill 
and  his  hand  hanging  down  on  the  inside  of  the  car.  Neither 
witness  saw  what  it  was  that  came  in  contact  with  appellee's 
arm.  An  inspection  of  the  sleeve  of  the  coat  worn  by  appel- 
lee" at  the  time,  submitted  to  ns  by  agreement  of  counsel  for 
our  examination,  shows,  that  on  the  under  side  of  the  sleeve, 
near  the  lower  end,  the  cloth  was  considerably  broken  and 
torn.  The  theory  of  appellee's  counsel  is,  that  some  iron 
instrument,  protruding  from  the  rear  end  of  the  freight  train, 
entered  the  car  window  and  came  in  contact  with  appellee's 
arm  near  the  wrist,  and  pulled  or  forced  it  backward  until  it 
was  fractured  above  the  elbow,  the  face  or  side  of  the  window 
forming  the  fulcrum.  Appellants'  counsel  contend  that  his 
arm  was  outside  of  the  window  and  came  in  contact  with 
some  stationary  body,  by  which  it  was  forced  backward  against 
the  window  frame  and  thus  broken. 

"We  are  unable  to  conceive  how  an  instrument  could  be 
contrived  or  formed,  attached  to  the  corner  of  a  freight  car, 
that  could  pass  into  a  window  and  seize  a  man's  arm  near  the 
wrist,  hanging  down  several  inches  below  the  base  of  the 
window,  and  not  only  so,  but  seize  it  on  the  under  side  of  the 
arm,  and  hold  it  firmly  and  force  the  arm  back,  as  this  seems 
to  have  been  done.  If  not  impossible,  we  suppose  it  to  be 
extremely  improbable.  We  can  find  no  solution  to  the  occur- 
rence in  that  mode,  yet  this  seems  to  have  been  the  theory  of 
both  appellee  and  the  other  passenger.  If  an  iron  instrument 
of  sufficient  length  to  enter  the  car  far  enough  to  accomplish 
this  purpose,  had  protruded  from  the  rear  end  of  a  freight  car 
standing  near  the  track  when  this  train  passed,  it  certainly 
would  have  came  in  violent  contact  with  the  front  part  of  the 
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coach  in  which  appellee  was  riding,  and  the  friction  would 
certainly  have  been  so  violent  as  to  have  attracted  the  attention 
of  all  persons  in  the  car.  Again,  the  wrist,  when  the  force 
was  applied,  from  the  description  of  its  situation  given  by 
appellee  and  the  passenger,  must  have  been  at  least  four  or 
live  inches  in  from  the  outer  surface  of  the  car,  and  it  may  be 
asked,  how  it  could  have  passed  the  forward  part  of  the  train 
and  this  car  without  being  broken  off  or  bent  so  that  it  Would 
not  have  passed  so  far  into  the  car  window  as  to  produce  the 
results  that  it  is  insisted  were  thus  accomplished. 

ISTor  do  we  see  that  it  is  in  the  least  probable  that  such  an 
instrument  could  have  been  thrust  into  the  window  by  the 
backing  of  the  freight  train.  It  is  true,  that  if  a  spike  or  bar 
of  iron  had  protruded  backward  from  the  rear  of  a  freight  car, 
and  it  had  been  backing  at  the  time,  it  is  not  impossible  that 
the  iron  rod  could  have  entered  the  window,  but  is  impossible 
that  it  could,  after  entering  the  window  some  four  inches 
above  the  wrist,  have  instantly,  by  its  own  gravity,  curved 
downward  so  as  to  come  in  contact  with  the  under  side 
of  the  wrist ;  and  the  same  may  be  said  if  the  freight  car 
was  stationary.  We  are,  for  these  reasons,  satisfied  that  the 
injury  was  not  inflicted  in  that  mode,  although  appellee  and 
the  other  passenger  no  doubt  honestly  believed  that  it  was. 
Neither  of  them  saw  the  instrument  that  produced  the  injury, 
as  it  was  sudden,  unexpected  and  startling  ;  they  were  most 
probably  not  observant  of  all  the  surroundings  and  their  rela- 
tions to  each  other.  Not  having  expected  the  occurrence, 
perhaps  neither  of  them  was  noticing  the  actual  position  of 
appellee's  arm  at  the  time  of  the  contact. 

While  at  most,  we  may,  with  the  facts  we  have  before  us, 
be  able  to  do  no  more  than  arrive  at  a  reasonable  conclusion, 
still  it  appears  to  us  that  the  most  natural  and  probable  theory 
is,  that  appellee  had  his  elbow  resting  on  the  window  sill,  with 
his  arm  extending  outward  and  upward,  and  in  passing  the 
rear  end  of  the  freight  train,  it  was  so  near  the  passenger  car 
that  his  wrist  came  in  contact  with  the  corner  of  the  rear  car ; 
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and  if  the  speed  was  sufficiently  rapid,  the  force  would  be  so 
great  that  the  arm  would  not  be  readily  withdrawn,  and  as 
the  pressure  increased  it  would  not  only  force  the  arm  back 
until  it  was  broken,  but  it  would  render  the  slipping  of  the 
arm  so  difficult,  that  as  it  dragged  past,  it  would  most  likely 
produce  rents  in  the  sleeve,  at  the  place  and  of  the  shape 
found  to  have  been  made  in  the  coat  sleeve.  This,  we  think, 
was  the  manner  in  which  the  injury  most  probably  occurred. 
This,  to  us,  seems  reasonable  and  satisfactory. 

The  question  then  arises,  whether,  having  the  arm  casually 
outside  of  the  car  in  that  manner,  was  negligence,  and  if  so, 
was  there  greater  negligence  in  the  company  in  permitting  its 
freight  cars  to  stand  so  near  the  track  as  to  produce  the 
injury  in  the  manner  we  suppose  it  occurred;  and  if  both 
parties  were  guilty  of  negligence,  was  that  of  appellee  rela- 
tively slight  when  compared  with  that  of  appellant  ?  For  a 
passenger  to  allow  his  arm  to  rest  on  the  window  sill  and 
slightly  project  beyond  the  outside  surface  of  the  car,  may  be, 
in  some  degree,  negligence,  but  observation  teaches  that  to  do 
so  is  not  uncommon  with  passengers.  It  is  frequently  done 
through  inadvertence,  and  when  done  intentionally,  it  is  upon 
the  supposition  that  all  railway  companies  have  their  track 
free  from  obstructions,  and  that  they  permit  nothing  to  remain 
so  near  to  the  track  as  would  render  it  dangerous  to  permit 
the  hand  to  pass  a  few  inches  beyond  the  outside  of  a  car 
window. 

We  have  been  referred  to  a  number  of  cases  in  other  courts, 
and  the  earlier  cases  decided  in  this  court,  as  announcing  the 
rule,  that  where  there  is  contributory  negligence,  the  plaintiff 
cannot  recover.  The  established  doctrine  of  this  court  is,  that 
where  the  negligence  of  the  plaintiff  is  slight  as  compared 
with  that  of  the  defendant,  a  recovery  may  nevertheless 
be  had.  "We  are  fully  aware  this  is  apparently  opposed 
to  the  decisions  of  some  courts,  but  it  is  more  apparent  than 
real,  as  recoveries  are  permitted  in  those  courts  where  acts  of 
the  plaintiff  should  be  regarded  as  slightly  negligent,  not 
22— 51st  111. 
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equal  to  ordinary  care  ;  and  by  requiring  the  greatest  possible 
precaution  on  the  part  of  the  carrier. 

In  the  case  of  Spencer  v.  The  Milwaukee  <&  Prairie  Du 
Chien  R.  R.  Co,  17  Wis.  487,  a  case  very  similar  in  all  of  its 
material  facts  to  the  case  at  bar,  the  court  say : 

"  When  we  consider  the  manner  in  which  railroad  cars  are 
usually  constructed — with  windows  so  that  they  can  be  opened, 
and  arranged  at  a  sufficient  height  from  the  seat  so  that  passen- 
gers will  almost  unconsciously  place  their  arms  upon  the  sill 
for  support — there  being  no  bars  or  slats  before  the  window  to 
prevent  their  doing  so — then  to  say  that  if  a  passenger's  arm 
extends  the  slightest  degree  beyond  the  outside  surface,  he  is 
wanting  in  proper  care  and  attention,  and  if  an  injury  happens 
he  cannot  recover,  because  his  conduct  must  have  necessarily 
contributed  to  the  result,  appears  to  us  to  be  laying  down  a 
very  arbitrary  and  unreasonable  rule  of  law." 

"  It  is  probably  the  habit  of  every  person,  while  riding  in 
the  cars,  to  rest  the  arm  upon  the  base  of  the  window.  If  the 
window  is  open,  it  is  liable  to  extend  slightly  outside.  This 
we  suppose  is  common  habit." 

"  There  is  always  more  or  less  space  between  the  outside  of 
the  car  and  any  structure  erected  by  the  side  of  the  track, 
and  must  necessarily  be  so,  to  accommodate  the  motion  of  the 
car." 

"  Passengers  know  this,  and  regulate  their  conduct  accord- 
ingly ;  they  do  not  suppose  that  the  agents  and  managers  of 
the  road  suffer  obstacles  to  be  so  placed  as  to  barely  miss  the 
car  while  passing.  And  it  seems  to  us  almost  absurd  to  hold 
that  in  every  case,  and  under  all  circumstances,  if  the  party 
injured  had  his  arm  the  smallest  fraction  of  an  inch  beyond 
the  outside  surface,  he  was  wanting  in  ordinary  care  and 
prudence." 

In  the  case  of  Zaing  v.  Colder  et  al.  8  Penn.  State  R.  479,  it 
was  held,  that  a  person  traveling  on  a  railroad  car,  who  permitted 
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his  hand  to  extend  outside  of  the  window,  and  thereby  had 
his  arm  broken  in  passing  a  bridge,  could  not  recover  if  the 
agents  of  the  company -had  given  timely  notice  of  the  danger 
which  the  plaintiff  might  have  avoided.  It  will  be  observed, 
that  this  case  turns  upon  the  fact  that  notice  had  been  given 
to  the  passenger  not  to  put  his  hand  outside  of  the  window. 
Had  the  notice  not  been  given,  we  may  infer,  the  court  would 
have  held  the  company  liable. 

In  the  case  of  The  New  Jersey  Railway  Co.  v.  Kinard,  9 
Harris,  203,  the  same  court  say,  that  "A  carrier  of  either 
goods  or  passengers  is  bound  to  provide  a  carriage  or  vehicle, 
perfect  in  all  its  parts ;  in  default  of  which  he  becomes  liable 
for  any  loss  or  injury  that  may  be  suffered,  provided,  it  hap- 
pen without  negligence  or  misconduct  on  the  part  of  the  party 
injured.  A  carrier  of  passengers  is  bound  to  omit  no  precau- 
tion that  may  conduce  to  their  safety.  He  is  bound  to  guard 
against  every  apparent  danger  that  may  beset  them.  The 
dangers  incident  to  traveling  in  railway  cars  are  few  in  com- 
parison with  those  incident  to  other  modes  of  travel ;  but  the 
most  prominent  of  them  is  risk  of  injury  to  limbs  stuck  out 
of  windows,  where  the  cars  are  not  so  constructed  as  to  pre- 
vent it.  Any  one  who  has  traveled  by  railway,  must  have 
observed  that  even  the  most  careful  passengers  forget  the  risk, 
and  unconsciously  suffer  their  elbows  to  slip  out  beyond  the 
window  sill.  What  can  a  carrier  do  to  prevent  it  ?  No  more 
is  required  than  a  few  metalic  rods  set  in  the  windows  per- 
pendicularly or  horizontally,  or  a  netting  of  wire  work,  or 
even  wooden  slats.  None  of  these  would  materially  impede 
the  circulation  of  the  air,  or  abridge  the  comfort  of  the  passen- 
gers, while  it  would  make  their  safety  sure.  A  car  without 
any  of  these  appliances,  is,  to  coin  a  phrase,  not  road-worthy, 
and  a  carrier  is  responsible  for  any  loss  that  may  happen  from 
that  cause  alone.  Risking  his  passengers  in  an  unsafe  car,  it 
behooves  him  to  use  every  means  in  his  power  to  guard  against 
danger  from  it  at  dangerous  places,  by  audibly  proclaiming  in 
the  car  the  necessity  of  keeping  arms  and  heads  inside.     Should 
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any  one  disregard  such  warning,  lie  would  incur  the  charge 
of  willful  neglect  of  his  own  safety,  and  where  there  is  negli- 
gence on  both  sides,  neither  party  is  answerable  for  any  injury 
from  it." 

We  are  aware  that  this  last  case  has  been  overruled  by  the 
case  of  The  Pittsburg  &  Connelsville  Railroad  Co.  v.  McClurg, 
(Law  Kegister  for  March,  1868).  But  we  think  the  former 
case  the  better  considered  of  the  two,  and  to  be  based  on 
sounder  reasons  and  more  in  harmony  with  the  analogies  of 
the  law,  and  entitled  to  more  weight. 

But  even  if  it  were  to  be  conceded  that  it  was  negligence  on 
the  part  of  appellee  to  have  had  his  arm  outside  of  the  car 
window,  should  he  be  precluded  from  a  recovery  ?  Was  it 
negligence  on  the  part  of  the  railway  company  to  permit  cars 
or  other  heavy  or  permanent  bodies  to  stand  so  near  their 
track,  that  cars  in  motion  must  pass  within  a  few  inches  of 
such  bodies  ?  We  suppose  it  to  be  a  clear  and  undeniable  duty 
of  a  railway  company  to  keep  its  track  clear  of  such  obstruc- 
tions ;  and  a  failure  to  do  so,  is  gross  negligence.  With  such 
objects  so  nearly  in  contact  with  cars  running  at  a  high  rate 
of  speed,  life  must  necessarily  be  greatly  endangered ;  and 
when  such  negligence  as  appellee  may  have  been  guilty  of,  is 
compared  with  the  negligence  of  permitting  a  freight  train  to 
stand  so  near  the  track  of  a  passenger  train  as  to  produce 
the  injury  which  did  occur,  the  former  is  slight  and  the 
latter  is  gross.  And  it  has  long  been  the  settled  law  of  this 
court,  in  such  cases,  to  compare  the  negligence  of  both  parties, 
and  even  if  the  plaintiff  is  guilty  of  negligence  which  is  slight, 
as  compared  with  that  of  the  defendant,  he  may  recover. 
Galena  dk  Chicago  Union  R.  R.  Co.  v.  Jacobs,  20  111.  478 ; 
Chicago  da  Rock  Island  R.  R.  Co.  v.  Still,  19  111.  499 ;  St. 
Louis  c&  Alton  R.  R.  Co.  v.  Todd,  36  111.  409 ;  Chicago  & 
Alton  R.  R.  Co.  v.  Hogarth,  38  111.  370.  These  cases,  besides 
a  large  number  of  others  in  our  court,  announce  the  rule,  and 
notwithstanding  other  courts  have  adopted  and  acted  upon  a 
different  rule,  we  regard  it  as  firmly  established  in  this  State. 
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But  even  under  the  contrary  rule  there  are  authorities  of 
weight  which  would  justify  us  in  holding  that  the  protrusion 
of  appellee's  hand  through  the  car  window  was  not  negli- 
gence, and  that  permitting  the  freight  cars  to  stand  so  near  the 
track  for  the  passenger  cars  was  gross  negligence.  In  the  case 
of  8pencer  v.  The  Milwaukee  &  Prairie  Du  Chien  JR.  JR.  Co. 
17  Wis.  493,  it  was  held,  where  a  passenger,  while  the 
train  was  passing  over  a  bridge,  had  his  hand  outside  of  the 
car  window,  and  it  came  in  contact  with  a  brace  in  the  bridge, 
which  had  become  loosened  and  dropped  downward,  and  the 
hand  was  injured,  there  was  not  negligence  on  the  part  of  the 
plaintiff,  while  there  was  on  the  part  of  the  company. 

An  examination  of  the  instructions  given  in  this  case,  shows 
that  the  rules  announced  and  applied  by  this  court  in  reference 
to  negligence,  were  fairly  stated  to  the  jury,  and  could  not  have 
misled  them ;  and  the  evidence  sustains  the  verdict. 

The  verdict  found  and  returned  by  the  jury  was,  no  doubt, 
excessive,  but  the  court  below  required  appellee  to  remit  all 
but  $2,500,  or  he  would  grant  a  new  trial.  This  appellee  did, 
and  the  court  rendered  judgment  for  that  sum.  While  the 
verdict,  after  the  remittitur  was  entered,  was  still  large,  we  are 
not  prepared  to  say  that  it  is  so  far  excessive  as  to  require  the 
judgment  to  be  reversed.  It  is  not  so  large  as  to  strike  us 
that  it  could  only  be  the  result  of  passion,  prejudice  or  mistake. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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iETNA  Insurance  Company 

v. 

Terrence  Maguire  et  ah 

1.  Policy  of  insurance — of  prohibited  risks.  Where,  by  the  terms  of 
a  policy  of  insurance,  it  is  forbidden  to  the  agents  to  take  certain  risks,  as 
for  instance,  "  distilleries  and  steam  saw-mills,"  the  import  of  the  prohibi- 
tion will  be  held  to  apply  to  "  distilleries  and  steam  saw-mills"  in  operation, 
and  not  to  buildings  erected  for  such  purposes,  but  lying  inactive  and 
unused. 

2.  Approval  op  policy — by  general  agent — what  constitutes.  A  local 
agent  of  an  insurance  company  issued  a  policy,  which  by  its  terms  was  sub- 
ject to  the  approval  or  disapproval  of  the  general  agent.  The  premium 
was  paid  to  the  local  agent,  who,  in  making  his  monthly  returns  to  the  gen- 
eral office,  included  it  in  his  return,  and  it  was  paid  over  to  that  officer,  and 
a  credit  was  given  to  the  local  agent  therefor  on  the  books.  Soon  afterward, 
the  general  agent  instructed  the  local  agent  to  cancel  the  policy.  These  acts 
of  the  general  agent  were  held  to  be  a  recognition  of  the  existence  of  the 
policy,  and  to  give  it  all  requisite  validity.  The  very  fact  of  an  attempt  at 
cancellation,  was  an  admission  that  there  was  a  policy  capable  of  being  can- 
celed, and  it  is  not  for  the  company  afterwards  to  deny  it. 

3.  Cancellation  op  policy — what  constitutes — of  acts  of  the  respective 
parties.  A  policy  of  insurance  was  issued,  subject  to  the  condition,  that  the 
company  might  cancel  the  same  upon  giving  notice  to  the  assured,  and 
returning  the  unearned  premium.  The  general  agent  of  the  company 
directed  the  local  agent  who  issued  the  policy,  to  cancel  it,  and  sent  him  a 
cancelling  card  to  deliver  to  the  assured.  The  local  agent  inclosed  the  can- 
celling card  in  a  letter  to  the  assured,  whose  post  office  was  at  a  distance, 
and  stated  in  the  letter  that  the  unearned  premium  was  in  his  hands,  sub- 
ject to  the  order  of  the  assured.  Before  this  letter  was  received  by  the 
assured,  the  local  agent  saw  him,  told  him  of  the  letter  and  its  contents,  but 
told  him  not  to  mind  the  cancelling  card,  as  he  would  carry  the  risk  until  he 
heard  from  him  again.  Afterwards,  the  assured  addressed  a  letter  to  the 
local  agent,  directing  him  to  transfer  the  policy  to  another  company,  of 
which  he  was  also  the  agent.  This  request  the  agent  did  not  comply  with, 
and  nothing  further  was  done  in  respect  to  the  matter  of  cancellation,  until, 
finally,  a  loss  occurred :  Held,  there  was  no  cancellation  of  the  policy. 

4.  The  request  of  the  assured  to  the  agent,  to  transfer  the  policy  to 
another  company,  did  not,  of  itself,  operate  as  an  acceptance  by  the  assured 
of  the  act  of  cancellation,  nor  did  it  constitute  the  agent  of  the  company  his 
agent  for  the  purpose  of  such  transfer,  nor  was  it  a  disposal  of  the  premium 
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money  in  the  agent's  hands,  inasmuch  as  the  latter  did  not  act  upon  the 
request,  or  accept  the  agency  of  the  assured  in  respect  thereto. 

5.  Where  an  insurance  company  reserves  the  right  to  cancel  a  policy, 
upon  giving  notice  to  the  assured,  and  returning  the  unearned  premium,  it 
is  not  enough  for  the  company  to  inform  the  assured  that  the  money  is  ready 
for  him,  subject  to  his  order ;  the  money  must  be  tendered  to  the  assured. 
The  acts  of  refunding  the  money  and  cancellation,  must  be  simultaneous. 

6.  Agents  of  insurance  companies — of  their  authority.  Where  an  insu- 
rance company  has  appointed  an  agent,  known  and  recognized  as  such,  and 
he  by  his  acts,  known  and  acquiesced  in  by  them,  induces  the  public  to 
believe  he  is  vested  with  all  the  power  and  authority  necessary  for  him  to 
do  the  act,  and  nothing  to  the  contrary  is  shown  or  pretended  at  the  time  of 
doing  the  act,  the  company  is  liable  for  such  of  his  acts  as  appear  upon  their 
face  to  be  usual  and  proper,  in  and  about  the  business  in  which  the  agent  is 
engaged.  And  where  a  loss  happens,  the  company  should  not  be  permitted 
to  say,  in  any  case,  their  agent  acted  beyond  the  scope  of  his  authority, 
unless  it  shall  be  made  to  appear  the  insured  was  informed  of  and  knew  the 
precise  extent  of  the  authority  conferred. 

7.  So,  where  an  insurance  company  appointed  an  agent  for  a  particular 
locality,  and  such  agent  issued  a  policy  upon  property  outside  of  such 
locality,  and  upon  such  policy  being  submitted  to  the  general  agent  of 
the  company,  no  objection  was  made  that  the  local  agent  had  exceeded  his 
authority,  and  the  taking  of  the  risk  was  acquiesced  in,  the  company  shall 
not  afterwards  be  permitted  to  allege  the  want  of  authority  in  the  local 
agent  to  issue  the  policy. 

8.  Right  of  action — when  it  accrues.  A  condition  in  a  policy  of  insu- 
rance, to  the  effect,  that  "  payment  of  losses  shall  be  made  in  sixty  days  after 
the  loss  shall  have  been  ascertained  and  proved,"  is  construed  to  apply  to 
cases  where  the  company  agree  to  pay  the  loss,  or  are  undecided  what  they 
will  do,  but  does  not  apply  where  the  company  peremptorily  refuse  to  pay 
the  loss.  In  such  case,  suit  may  be  brought  immediately  upon  such  refusal, 
without  reference  to  such  condition. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Sleeper,  Whiton  &  Durham,  for  tne  appellants. 

Messrs.  Gookins  &  Roberts,  for  the  appellees. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Circuit 
Court  of  Cook  county,  by  Terrence  Maguire,  Ludwig  Wolf 
and  "William  Barry,  against  the  iEtna  Insurance  Company, 
upon  a  policy  of  insurance  'No.  320,  and  a  verdict  and  judg- 
ment for  the  plaintiffs.  An  appeal  was  taken  to  this  court  at 
the  September  term,  1868,  and  the  judgment  reversed. 

Upon  the  petition  of  the  plaintiffs,  and  on  the  suggestion  this 
court  had  not  given  sufficient  consideration  to  some  important 
facts  in  the  case,  a  rehearing  was  ordered. 

A  rehearing  has  been  had,  and  we  will  consider  the  case  as 
one  now  before  us  for  the  first  time. 

The  policy  was  written  by  James  Sweet,  an  agent  of 
defendants,  at  Nebraska  City,  on  the  6th  of  September,  1865, 
and  by  him  countersigned  on  that  day. 

By  this  policy,  the  defendants,  in  consideration  of  $175, 
insured  the  plaintiffs  against  loss  or  damage  by  fire,  to  the 
amount  of  $2,500  for  one  year,  as  follows:  $1,000  on  their 
two  and  one-half  story  frame  distillery  building  and  one  story 
saw  mill  building  attached,  known  as  the  Patterson  Mills, 
occupied  by  the  assured  as  a  distillery  and  saw  mill,  and  situ- 
ated in  the  Eock  Bluff  precinct,  in  Cass  county,  Nebraska 
territory ;  $500  on  boiler,  engine,  &c,;  $500  on  distillery  fix- 
tures, tubs,  &c,  and  $500  on  stock  of  liquors  and  grain,  all 
contained  in  said  buildings. 

On  the  same  day,  an  insurance,  to  the  same  amount,  was 
effected  in  the  Phoenix  Insurance  Company,  of  which  Sweet 
was  also  the  agent. 

Eighteen  conditions  were  annexed  to  the  policy,  as  part 
thereof,  and  after  stating  what  goods  were  not  hazardous,  what 
were  hazardous,  and  what  extra  hazardous,  to  this  latter  clause 
is  this  :  "  The  following  are  not  to  be  be  insured  at  any  rate 
of  premium,  viz  :  brimstone  works,  distilleries,  flax  mills,  gun 
powder,  &c,  steam  saw  mills,  &c."  Condition  5  of  the  policy, 
provides  that,  for  any  cause  the  company  shall  elect,  it  shall 
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be  optional  with  the  company  to  cancel  this  policy,  after  notice 
given  to  the  assured,  or  his  representative,  of  their  intention 
so  to  do,  in  which  case  the  company  will  refund  the  premium 
for  the  unexpired  term.  There  was  another  clause,  to  the  effect 
that  the  policy  should  not  be  valid  until  countersigned  by  the 

duly  authorized  agent  of  the  company  at .     It  was  duly 

countersigned  by  James  Sweet,  agent  at  ^Nebraska  City. 

On  the  20th  of  November,  1865,  an  assignment  of  the 
interest  of  Maguire,  Wolf  and  Barry,  was  endorsed  on  the 
policy  to  Terrence  Maguire. 

On  the  29th  of  January,  1866,  the  premises  were  destroyed 
by  fire.  After  the  fire,  Sweet,  the  agent,  endorsed  on  the 
policy  the  assent  of  the  company  to  the  assignment,  his  assent 
bearing  the  same  date  as  the  assignment. 

The  first  point  made  by  appellants  is,  that  Sweet,  the  agent, 
had  no  power  to  write  this  policy  and  bind  the  company.  It 
is  said  he  was  a  special  agent,  and  exceeded  his  authority  in 
taking  a  risk  on  a  distillery  and  steam  saw  mill,  risks  specially 
forbidden  by  the  very  terms  of  the  policy,  and  further,  that 
the  policy  was  subject  to  the  approval  of  the  general  agent  at 
Cincinnati ;  that  it  never  received  his  approval,  and  therefore 
is  not  binding  on  the  company. 

Upon  the  first  proposition,  it  is  true,  the  policy  enumerates 
distilleries  and  steam  saw  mills  as  property  on  which  no  risks 
will  be  taken ;  but  what  was  understood  and  contemplated  by 
the  use  of  those  terms?  Most  clearly,  it  seems  to  us,  distille- 
ries and  saw  mills  in  operation.  This  policy  does  not  purport 
to  be  upon  such,  but  upon  the  buildings,  inactive,  unused,  not 
exposed  to  the  hazards  of  such  buildings  in  active  operation. 
Should  they  be  put  in  operation  after  the  delivery  of  the  policy, 
provision  is  made  for  that  in  the  policy,  in  these  terms  :  "And 
it  is  agreed  and  declared  to  be  the  true  intent  and  meaning  of 
the  parties  hereto,  that  in  case  the  above  mentioned  buildings 
shall,  at  any  time  after  the  making,  and  during  the  continu- 
ance of  this  insurance,  be  appropriated,  applied  or  used  to  or 
for  the  purpose  of  carrying  on  or  exercising  therein  any  trade, 
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business  or  vocation,  denominated  hazardous,  extrahazardous, 
or  included  in  the  memorandum  of  special  rates,  or  in  the 
conditions  annexed  to  this  policy,  or  for  the  purpose  of  stow- 
ing or  vending  therein  any  of  the  articles,  goods  or  merchan- 
dize in  the  conditions  aforesaid,  denominated  hazardous,  extra 
hazardous,  or  included  in  the  memorandum  of  special  rates, 
unless  herein  otherwise  specially  provided  for  or  hereafter 
agreed  by  this  company  in  writing,  and  added  to  or  endorsed 
upon  this  policy,  then  and  from  thenceforth,  so  long  as  the 
same  shall  be  so  appropriated  or  used,  these  presents  shall 
cease,  and  be  of  no  force  or  effect." 

So,  far,  then,  as  the  subject  matter  of  the  policy  is  concerned, 
the  agent  had  full  power  to  take  the  risk.  It  is  to  be  presumed, 
eitherhe  knew  the  buildings  were  not  being  used  for  the  pur- 
poses for  which  they  were  erected,  or  if  they  should  be,  after 
the  delivery  of  the  policy,  they  would  come  under  the  opera- 
tion of  the  condition  above  quoted.  The  premium  was  a 
heavy  one,  seven  per  cent,  of  the  amount  insured,  and  but  a 
trifling  risk.  If  appropriated,  afterwards,  to  a  hazardous 
business,  without  the  assent  of  the  company,  the  policy  would 
be  null  and  void.  Insurance  companies,  anywhere,  would 
be  much  gratified  at  opportunities  to  take  such  risks,  and 
would  eagerly  embrace  them,  as  their  object  is  to  make  money 
— to  receive  large  profits  from  small  hazards. 

As  to  the  other  branch  of  the  proposition,  is  it  true  the  gen- 
eral agent  disapproved  this  policy  ? 

It  was  sent  him,  in  due  course  of  business.  The  premium 
was  paid  by  the  assured  about  September  10th  or  12th,  1865, 
and  the  .agent,  in  making  his  monthly  returns  to  the  general 
office,  included  it  in  his  returns  for  that  month,  and  it  was  paid 
over  to  that  office,  and  a  credit  given  Sweet,  the  agent,  there- 
for, on  the  books,  and  it  is  in  their  treasury  now. 

What  did  the  general  agent  do  when  he  saw  this  risk  on 
the  monthly  account  of  his  agent  ?  Did  he  repudiate  it  ? 
Did  he  order  an  instant  return  of  the  whole  premium  ?     He 
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did  neither.  He  merely  said,  under  date  of  October  7, 
"  Please  cancel  pol.  320.     Enclosed  find  cancelling  card." 

[Now,  the  question  arises,  if  there  was  no  policy  in  existence, 
how  could  it  be  canceled  ?  The  very  fact  of  an  attempt  at 
cancellation,  is  an  admission  there  was  a  policy  capable  of 
being  canceled,  and  it  is  not  for  the  company  now  to  deny  it. 
The  acts  of  the  general  agent  are  an  emphatic  recognition  of 
the  existence  of  the  policy,  and  give  to  it  all  requisite  validity. 
They  acknowledge  it  to  be  a  subsisting  risk. 

This  letter  of  cancellation,  from  the  general  agent,  bears  date 
October  7,  and  is  addressed  to  Maguire,  Wolf  and  Barry,  and 
came  to  the  hands  of  the  local  agent  on  the  13th,  on  which 
day  he  addressed  a  letter  to  the  assured,  Rock  Bluff,  N.  T., 
when  he  had  been  told  by  Maguire,  before  the  policy  was 
issued,  that  hispostoffice  was  Plattsmouth,  where  he  was  every 
day.  Maguire  did  not,  in  consequence  of  this  misdirection  by 
Sweet,  receive  the  letter  until  the  5th  of  December.  In  the 
interval,  he  had  an  interview  with  Sweet,  at  Plattsmouth, 
between  the  14th  and  20th  of  November,  when  something 
was  said  by  Sweet,  he  being  at  the  same  time  an  assessor 
under  the  internal  revenue  laws  of  the  United  States,  about 
the  execution  of  a  distiller's  bond,  at  which  interview 
Maguire  told  him  that  he  had  so  much  machinery  to  put  up, 
he  did  not  think  he  would  get  strait  for  a  good  while. 
Sweet  then  asked  him  if  he  had  received  a  cancelling  card 
that  he  had  sent  him;  being  answered  in  the  negative,  Sweet 
said,  "  You  need  not  mind,  being  as  you  are  not  going  to  run. 
The  company  was  laboring  under  the  impression  that  the  dis- 
tillery was  running.  You  need  not  mind ;  I  will  carry  the 
risk  until  you  hear  from  me."  Sweet  was  not  asked  where  he 
had  sent  the  cancelling  card,  when,  about  the  1st  of  Decem- 
ber, Maguire  happening  to  be  at  Rock  Bluff,  the  postmaster 
there  told  him  there  was  a  letter  for  him,  which  he  then 
received. 

After  deliberating  some  time  over  the  matter,  the  letter  of 
December  5  was  written,  in  which,  submitting  to  his  fate,  he 
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says :  "  You  will  please  transfer  iEtna  policy  to  Phoenix, 
of  Hartford,  and  make  this  change,  *  *  *  and  let  the 
policy  issue  in  the  name  of  Terrence  Maguire,  as  I  am  all 
alone  in  this  concern.  The  other  policy  (Phoenix  T)  I  wish  you 
would  change,  as  I  thought,  when  I  took  the  insurance,  my 
partners  in  Chicago  would  go  in  with  me,  but  they  backed 
out,  and  I  have  to  run  it  alone.  I  hope  you  will  do  the  best 
you  can.  *  *  Please  let  me  hear  from  you  as  soon  as  con- 
venient, and  much  oblige,  &c." 

It  is  claimed,  on  the  part  of  appellants,  that  this  letter  is  an 
acceptance  of  the  act  of  cancellation,  and  the  request  contained 
in  it  to  Sweet,  to  change  the  policy  to  the  Phoenix,  made 
Sweet  Maguire' s  agent  for  such  purpose,  and  was  a  virtual  dis- 
posal, by  Maguire,  of  the  premium  money  in  Sweet's  hands, 
to  be  applied  to  such  purpose. 

This  deserves  consideration.  If  the  policy  in  the  iEtna  was 
originally  binding,  as  it  clearly  was,  Maguire  could  not  cancel 
it,  had  he  been  so  disposed.  The  local  agent  did  not  cancel  it ; 
on  the  contrary,  he  had,  at  Plattsmouth,  in  November  preceding, 
directed  Maguire  not  to  mind  the  card,  saying  to  him,  as  you 
have  not  received  it — as  you  do  not  intend  to  put  your  works 
in  operation,  the  risk  will  be  carried  until  you  hear  from  me  ; 
and  as  I  am  a  revenue  officer,  you  can  not  run  the  distillery 
without  executing  to  me  a  bond,  and  when  you  come  to  do 
that,  the  policy  can  then  be  canceled,  as  is  provided  by  its 
terms.  This  understanding  was  verbal,  and  notwithstanding 
it  was  bad,  Maguire  could  not  know  what  effect  it  might  have 
on  his  relations  with  the  company,  and  desiring  to  have  some 
certain  security,  he  gave  the  direction,  to  turn  it  over  to  the 
Phoenix.  But  Sweet  did  not  do  this,  nor  did  he  make  any 
reply  to  this  important  letter,  so  earnestly  requesting  a  reply, 
and  so  necessary  one  should  be  sent,  in  the  emergencies  of 
Maguire's  condition.  The  premium  money  is  retained  by  the 
iEtna  company;  no  tender  of  it  has  ever  been  made  to 
Maguire,  and  for  the  simple  reason  that  Sweet  well  knew  that 
the  company  were  carrying  the  risk.     This  is  clearly  manifest 


1869.]  JEtna  Ins.  Co.  v.  Maguire  et  al.  349 

Opinion  of  the  Court. 

from  Sweet's  own  declarations  after  the  fire,  made  in  the 
presence  of  Mrs.  Babcock,  to  Maguire,  at  Sweet's  office. 
He  then  and  there  said,  that  he  had  not  canceled  the  policy  ;  that 
he  was  insured  in  two  good  companies,  the  Phoenix  and  ^Etna, 
in  the  sum  of  $5,000 ;  and  he  further,  then,  said,  that  he  had 
directed  his  clerk  to  write  and  inform  Maguire  that  he  had 
determined  to  continue  the  risk  and  not  cancel  the  policy,  in 
view  of  the  fact  that  the  distillery  was  not  to  be  operated,  and 
that  the  loss  wou  d  be  adjusted  to  his  satisfaction.  The  same 
statements,  substantially,  were  made  by  Sweet  to  O'Brien,  two 
weeks  afterwards.  If  the  company  were  not  carrying  this 
risk,  what  did  their  agent  mean  by  this  letter  of  February  12, 
1866,  addressed  to  T.  Maguire :  "  Dear  sir :  I  have  heard 
nothing  more  from  the  insurance  companies,  than  that  an 
adjuster  will  be  dispatched  immediately  to  look  after  the  loss. 
You  may  rest  assured,  everything  will  be  fixed,  as  soon  as 
possible,  to  your  satisfaction.  Yours  truly,  James  Sweet, 
agent."  And  what,  by  accepting  the  preliminary  proofs  ?  And 
further,  it  may  be  asked,  why  did  Sweet  write  to  the  general 
agent,  after  the  fire,  that  the  distillery  insured  under  policy 
320  was  burned,  and  express  regret  for  the  loss,  and  say  it  was 
insured,  $2,500  in  the  ./Etna  and  $2,500  in  the  Phoenix  ? 

And  what  did  the  company  mean,  when  they  sent  Mr.  Hol- 
land, from  St.  Louis  to  Nebraska,  to  adjust  the  loss  ?  and  what 
did  Holland  intend,  when  he  got  up  other  papers  and  had 
them  in  form  respecting  the  loss,  and  this  at  Sweet's  office, 
where  the  policy  was  %  What  did  he  mean  when  he  offered 
to  pay  Maguire  $2,000  as  compensation  for  this  loss  %  The 
only  question  the  parties  then  differed  about  was,  whether 
malt  was  included  in  the  term  "  grain,"  as  used  in  the  policy  ! 
These  facts  are  established  by  the  verdict.  Surely,  an  adjus- 
ter would  not  have  been  sent  out  to  look  to  this  loss,  if  the 
company  had  not  understood  they  were  liable.  As  for  the 
acts  and  declarations  of  Sweet,  appellants  insist,  in  all  of  them 
he  was  acting  without  authority,  and  they  can  not  bind  them. 
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This  is  the  plea  in  bar,  as  to  all  of  the  acts  of  the  agent  from 
the  inception  of  the  policy  to  this  time.  The  general  agent 
says,  Sweet's  jurisdiction  was  limited  to  Nebraska  City, 
but  he  does  not  urge  that  as  an  objection  to  the  policy,  in 
his  letter  requesting  the  agent  to  cancel  it,  nor  can  it  be  tolera- 
ted that  these  companies  shall  send  agents,  on  whom  they  have 
impressed  their  confidence  by  appointing  them,  into  States  and 
countries  remote  from  the  place  of  their  organization,  and  from 
their  general  office,  seemingly  clothed  will  all  the  powers 
necessary  to  enable  them  to  gain  the  confidence  of  the  people, 
and  through  that,  get  money  for  their  stockholders,  be  per- 
mitted to  say,  when  a  claim  is  made  upon  them,  that  the  agent 
had  instructions,  unknown  to  the  public,  restricting  the  powers 
they  permitted  him  to  exercise,  and  which  he  did  exercise,  or 
to  say  his  powers  were  very  limited,  and  we  can  not  answer 
for  any  thing  he  may  have  done  outside  of  the  power  especi- 
ally given  him.  We  desire  it  should  be  understood,  in  this 
jurisdiction  at  least,  when  an  insurance  company  has  appointed 
an  agent,  known  and  recognized  as  such,  and  he,  by  his  acts, 
known  and  acquiesced  in  by  them,  induces  the  public  to 
believe  he  is  vested  with  all  the  power  and  authority  necessary 
for  him  to  do  the  act,  and  nothing  to  the  contrary  is  shown  or 
pretended  at  the  time  of  doing  the  act,  public  policy,  the  safety 
of  the  people,  demand,  the  company  should  be  liable  for  such 
of  his  acts  as  appear,  on  their  face,  to  be  usual  and  proper  in 
and  about  the  business  in  which  the  agent  is  engaged.  It  is 
the  fault  of  the  companies  in  sending  agents  out  among  the 
people,  gaining  public  confidence  by  the  seeming  acquiescence 
of  their  constituents  in  the  conduct  of  their  business.  When 
a  loss  happens,  they  should  not  be  permitted  to  say,  in  any 
case,  their  agent  acted  beyond  the  scope  of  his  authority,  unless 
]/  it  shall  be  made  to  appear  the  assured  was  informed  of,  and 
knew,  the  precise  extent  of  the  authority  conferred.  Any 
other  principle,  in  its  operation,  would  be  turning  loose  upon 
an  unsuspecting,  honest  and   confiding  people,   a  horde  of 
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plunderers,  against  which  no  ordinary  vigilance  could  guard. 
N.E.F.&  M.  Ins.  Co.  v.  Schettler,  39  111.  171. 

There  was  no  evidence,  at  any  time,  of  the  written  appoint- 
ment of  Sweet  as  agent  of  this  company.  Nothing  was  shown 
at  the  time  the  policy  was  written,  as  to  the  extent  of  his 
powers,  but  he  was  clothed  with  all  the  symbols  of  an  unre- 
stricted agency.  The  jury  were  therefore  to  decide  on  the 
fact  and  the  extent  of  his  agency,  by  what  he  testified  and 
did,  coupled  with  the  acts  of  Maguire  recognizing  him. 
Mcoll  v.  Am.  Ins.  Co.  3  Woodb.  and  Minot,  529.  He  did 
not  inform  Maguire  his  jurisdiction  was  limited  to  Nebraska ; 
he  did  not,  so  the  jury  say,  inform  him  his  application  must  first 
be  submitted  to  the  general  agent ;  he  did  not  refuse  to  accept 
the  preliminary  proofs  of  loss,  and  he  did  not,  as  requested 
by  the  general  agent,  cancel  the  policy,  but  continued  the  risk,  \S 
and  never  disclaimed  authority  to  do  so,  but  assumed  it ;  and 
finally,  in  a  letter  to  the  general  agent,  written  after  the  fire, 
he  expressed  regret  for  the  loss — that  the  distillery  was 
insured  under  policy  No.  320  in  the  ^Etna  for  $2,500,  and  in 
the  Phoenix  for  a  like  amount,  and  an  adjuster  was  actually 
sent  out  to  adjust  the  loss. 

There  is  too  much  proof  in  this  record  for  appellants  to 
withstand.  The  jury  have  found  all  the  controverted  facts, 
and  we  think  correctly,  in  favor  of  appellees,  and  they  must 
have  their  due  weight  on  this  appeal. 

In  conclusion  we  would  remark,  on  this  question  of  cancella- 
tion under  the  fifth  condition  of  this  policy,  that  there  can  be  no 
cancellation  unaccompanied  by  a  return  of  the  unearned  premi- 
um. It  is  not  sufficient  for  the  company  to  say,  your  money  is 
ready  for  you,  subject  to  your  order.  The  act  of  refunding  and 
cancellation  must  be  simultaneous.  There  is  no  obligation  rest- 
ing upon  the  assured  to  dance  attendance  at  the  place  of  business 
of  an  insurance  company,  and  await  their  pleasure.  They 
know  when  they  determine  to  cancel  a  policy,  and,  forthwith, 
with  their  determination,  they  should  tender  the  unearned 
premium.      Until    that  is   done,   there   can  not  be,   as  we 
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understand  the  fifth  condition,  a  cancellation.     Peoria  M.  <& 
F.  Ins.  Co.  v.  Botto,  47  111.  516. 

Another  objection  is  made,  but  not  argued,  that  the  suit  was 
prematurely  brought.  In  answer  to  this,  it  is  sufficient  to  say, 
the  time  at  which  the  suit  was  brought  was  not  in  evidence. 
But  waiving  this,  the  fair  understanding  of  this  condition  of 
the  policy  seems  to  us  to  be,  that  when  the  company  agree  to 
pay  the  loss,  or  are  undecided  what  they  will  do,  no  suit  can 
be  brought  until  after  the  expiration  of  sixty  days  from  the 
time  proof  of  loss  is  furnished,  but  it  can  not  apply,  nor  would 
it  be  just  that  it  should,  to  a  case  where  a  company  perempto- 
rily refused  to  pay,  as  was  this  case. 

"We  are  of  opinion  the  court  properly  disposed  of  the 
instructions.  They  fully  met,  as  given  by  the  court,  the  law 
of  the  case,  and  the  justice  of  the  case  is  manifestly  with 
appellees. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Alexander  Barnet 


Bobert  Fergus  et  al. 

1.  Chattel  mortgages — of  possession  in  the  mortgagor  for  purposes  of 
sale.  It  has  been  held  that  a  mortgage  of  a  stock  of  goods,  containing  a 
provision  authorizing  the  mortgagor  to  retain  possession  for  the  purpose 
of  selling  in  the  usual  course  of  trade,  was  fraudulent  and  void  as  to 
creditors. 

2.  It  follows,  that  where  the  mortgage  contains  no  such  provision,  but 
the  mortgagee  nevertheless  knowingly  permits  the  mortgagor  to  make  sale 
of  the  property  in  the  ordinary  course  of  trade,  and  in  the  same  way  as 
before  the  mortgage  was  made,  this  would  be  such  a  perversion  of  the 
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mortgage  from  its  legitimate  purposes,  as  to  render  it  fraudulent  in 
law,  and  void  as  to  creditors,  although  it  was  valid  on  its  face  and  at  its 
inception. 

3.  But  while  the  mortgagee  would  thus  lose  his  lien  as  to  so  much  of  the 
property  as  he  permits  the  mortgagor  to  keep  for  purposes  of  sale,  yet  such 
subsequent  acts  would  not  necessarily  render  the  mortgage  void  in  toto,  as 
it  might  remain  valid  as  to  other  property  embraced  in  the  mortgage  to 
which  such  acts  did  not  extend. 

4.  So,  where  a  chattel  mortgage  covered  a  printing  press  and  its  appur- 
tenances, and  certain  books  and  blanks,  which  had  been  printed  by  the 
mortgagor,  and  which  were  held  by  him  for  sale,  and  the  mortgagor  con- 
tinued, with  the  knowledge  of  the  mortgagee,  to  sell  such  books  and  blanks, 
in  the  same  way  after  as  before  the  mortgage  was  made,  it  was  held,  the 
mortgagee  lost  his  lien  as  against  creditors,  as  to  the  books  and  blanks,  but 
not  as  to  the  printing  press  and  its  appurtenances. 

5.  Nor  would  the  fact  that  the  mortgagee  permitted  the  mortgagor  to 
control  a  portion  of  the  mortgaged  property  in  a  manner  inconsistent  with 
his  rights  as  a  mortgagee,  of  itself,  invalidate  the  instrument  as  to  other 
property  not  so  controlled,  but,  at  most,  would  be  a  circumstance  which 
might  be  considered  in  connection  with  other  facts,  in  determining  the  bona 
fides  of  the  transaction. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Alexander  Bar- 
net,  against  Robert  Fergus,  and  John  L.  Beveridge,  sheriff  of 
Cook  county,  to  recover  of  them  the  possession  of  certain  print- 
ing materials,  printing  presses,  and  "  stock  in  trade,"  of  James 
Barnet,  which  had  been  levied  upon  by  the  sheriff,  as  the 
property  of  James  Barnet,  under,  and  by  virtue  of,  an  execu- 
tion issued  upon  a  judgment  in  favor  of  Fergus,  for  $1,861, 
and  costs,  which  he,  Fergus,  had  obtained  in  the  Superior 
Court  of  Chicago,  against  James  Barnet,  on  the  3d  day  of 
October,  1867,  and  that  the  execution  so  issued  bore  date  Nov. 
7, 1867,  and  was  returned  executed  Nov.  13, 1867.  It  appears, 
from  the  record,  that  James  Barnet  executed  a  mortgage  in 
due  form  to  Alexander  Barnet,  bearing  date  Aug.  6,  1867,  to 
secure  the  sum  of  $1,980,  with  interest  thereon,  upon  the 
23— 51st  III. 
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printing  materials,  presses,  and  u  stock  in  trade,"  then  belong- 
ing to  James  Barnet,  the  same  that  was  levied  npon  under  this 
execution.  It  also  appears,  that  Alexander  Barnet  permitted 
James  to  sell,  in  the  ordinary  course  of  trade,  from  his  "  stock 
in  trade"  so  mortgaged,  and  this  is  claimed  as  a  waiver  of  his 
lien  upon  the  entire  property.  The  "  stock  in  trade"  referred 
to  seems  to  have  been  certain  books  and  blanks,  which  James 
Barnet  had  then  on  hand,  and  which  he  printed  from  time  to 
time. 

The  court  below  rendered  judgment  for  the  defendants,  and 
the  plaintiff  appeals,  and  the  assignment  of  errors  presents  the 
single  question,  whether  the  mortgagee,  by  permitting  the 
mortgagor  to  sell,  in  the  due  course  of  trade,  a  certain  portion 
of  the  mortgaged  property,  lost  his  lien  upon  the  residue. 

Mr.  W.  T.  Burgess,  for  the  appellant. 

Messrs.  Hervet,  Anthony  &  Galt,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

It  was  held  by  this  court,  in  Davis  v.  Ransom,  18  111.  402, 
and  in  Read  v.  Wilson,  22  ib.  380,  that  a  mortgage  of  a  stock 
of  goods,  containing  a  provision  authorizing  the  mortgagor  to 
retain  possession  for  the  purpose  of  selling  in  the  usual  course 
of  trade,  was  fraudulent  and  void  as  to  creditors.  This  was 
held  to  be  fraud  in  law..  It  is  a  necessary  consequence  of 
these  decisions,  that  where  the  mortgage  contains  no  such  pro- 
vision, but  the  mortgagee  nevertheless  knowingly  permits  the 
mortgagor  to  make  sale  of  t  the  property  in  the  ordinary  course 
of  trade,  and  in  the  same  way  as  before  the  mortgage  was  made, 
this  would  be  such  a  perversion  of  the  mortgage  from  its  legiti- 
mate purposes  as  to  withdraw  from  its  protection,  and  place 
within  the  reach  of  other  creditors,  all  of  the  property  which  the 
mortgagee  had  permitted  the  mortgagor  to  hold  for  sale  in  the 
ordinary  course   of  his   business.     This  principle  has  been 
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recognized  in  Griswold  v.  Sheldon,  4  Comst.  580,  and  Delavau 
v.  Ensign,  21  Barb.  88.  The  case  of  Ogden  v.  Stewart,  29 
111.  124,  quoted  by  counsel  for  appellee,  is  hardly  in  point,  as 
that  was  decided  on  the  ground  that  the  mortgagee,  having 
knowingly  permitted  the  mortgagor  to  make  previous  sales, 
must  be  considered,  in  a  contest  with  a  purchaser  of  the 
remnant  of  the  goods,  to  have  waived  the  provision  in  the 
mortgage  authorizing  him  to  take  possession  in  case  the  mort- 
gagor should  attempt  to  sell.  The  court  simply  held  there 
was  an  implied  authority  from  the  mortgagee  to  make  the 
sale,  and  therefore  he  could  not  object  to  it. 

But  it  does  not  follow,  from  the  principle  above  laid  down, 
that  where  a  mortgage  covers  different  kinds  of  property,  as, 
for  example,  a  stock  of  goods  in  a  store,  held  for  the  purposes 
of  trade,  and  a  parcel  of  horses  upon  a  farm,  because  the 
mortgagee  loses  his  right  to  enforce  his  mortgage  as  against 
creditors  or  purchasers  in  regard  to  the  goods,  he  has  therefore 
lost  it  in  regard  to  the  horses.  It  is  to  be  remembered  that 
the  mortgage,  in  the  case  supposed,  as  in  the  case  at  bar,  is  a 
valid  instrument  upon  its  face  and  at  its  inception.  But  the 
mortgagee  may  lose  his  right  to  enforce  it  by  subsequent  acts, 
and  he  does  so  in  regard  to  so  much  of  the  property  as  he 
permits  the  mortgagor  to  keep  for  the  purposes  of  sale.  But 
such  subsequent  acts  in  regard  to  a  portion  of  the  property  do 
not  necessarily  render  the  mortgage  void  in  toto.  It  may 
become  invalid  as  to  a  part  of  the  mortgaged  property,  and 
remain  valid  as  to  the  residue.  In  the  case  above  supposed, 
because  the  mortgagee  has  consented  that  the  mortgagor  shall 
sell  his  stock  of  goods,  it  would  be  extremely  unreasonable  to 
tell  him  he  could  not  enforce  his  lien  against  the  horses.  The 
utmost  that  could  be  said  to  his  injury,  would  be,  that  where 
the  bona  fides  of  the  mortgage  comes  in  question,  the  fact  that 
he  has  permitted  the  mortgagor  to  use  the  goods  in  a  manner 
inconsistent  with  his  own  rights  as  mortgagee,  is  a  cir- 
cumstance which  a  jury  would  have  a  right  to  consider  in 
determining  the  question  whether  the  mortgage  was  originally 
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made  to  defraud  creditors,  and  is,  therefore,  equally  void  as  to 
both  goods  and  horses.  The  degree  of  weight  to  be  given  to 
this  circumstance,  would,  of  course,  greatly  depend  upon  the 
other  evidence  in  each  case.  Taken  by  itseJf,  and  with  no 
other  circumstances  to  throw  discredit  upon  the  mortgage,  it 
would  merely  show  that  the  mortgagee  had  consented  to  release 
the  goods  from  the  lien  of  his  mortgage,  thereby  impairing 
his  own  security  to  that  extent,  but  would  by  no  means  justify 
the  inference  that  he  intended  to  abandon  his  lien  upon  t*he 
horses. 

Applying  these  principles  to  the  case  at  bar,  we  do  not  find 
it  difficult  of  decision.  The  mortgage  covered  a  printing  press 
and  its  appurtenances,  and  certain  books  and  blanks  which 
had  been  printed  by  the  mortgagor,  and  which  were  held  by 
him  for  sale.  The  evidence  shows  he  continued,  with  the 
knowledge  of  the  mortgagee,  to  sell  these  books  and  blanks 
in  the  same  way  after  as  before  the  mortgage  was  made.  As 
to  these,  the  other  creditors  had  a  right  to  insist  the  lien  of 
the  mortgage,  as  against  themselves,  was  lost.  But  not  so  as 
to  the  printing  press  and  its  appurtenances.  The  mortgagee 
had  consented  to  nothing,  in  regard  to  that  portion  of  the 
property,  inconsistent  with  his  position  and  rights  as  mort- 
gagee. He  had  a  right  to  relinquish  his  lien  upon  the  books 
without  losing  that  upon  the  press,  and  such  relinquishment 
is,  of  itself,  but  very  slight  evidence  of  a  fraudulent  intent  in 
making  the  mortgage.  It  is  not  claimed  that  the  debt  was 
not  honestly  due  the  mortgagee,  and  the  court  should  have 
found  for  the  plaintiff  as  to  all  the  property  except  the  books 
and  blanks. 

For  this  reason,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Godfrey  Snydacker,  Impleaded,  etc. 

v. 

Sarah  Brosse. 


1.  Officer — no  authority  to  break  into  defendant's  'premises — to  execute 
civil  process.  It  is  a  well  established  rule  of  law,  that  no  officer  has  the  legal 
authority  to  break  an  outer  door,  or  other  outside  protection  to  a  person's 
house,  for  the  purpose  of  executing  civil  process. 

2.  Same — arrest  on  civil  process — how  effected.  Even  to  arrest  a  defend- 
ant on  civil  process,  the  officer  must  corporally  seize  or  touch  the  defendants 
body,  and  thus  render  him  a  prisoner,  before  he  can  justify  the  breaking 
and  entering  his  house  to  retake  him.  Otherwise  he  has  no  such  power, 
but  must  watch  the  opportunity  to  arrest  him. 

3.  Same — of  the  execution  of  process  against  t7ie  goods  of  a  defendant — 
officer  can  not  break  into  tlie  house.  And  in  the  execution  of  civil  process 
against  the  goods  of  a  defendant,  an  officer  is  equally  powerless  to  force  an 
entrance  into  the  defendant's  house  for  the  purpose  of  seizing  them. 

4.  Same — having  effected  an  entrance  peaceably — may  then  break  open  inner 
doors — after  request  and  refusal.  But,  having  effected  an  entrance  into  the 
defendant's  house  peaceably,  an  officer  may,  after  a  request  and  refusal, 
break  open  any  inner  doors  belonging  to  defendant,  in  order  to  take  the 
goods. 

5.  Same — may  force  an  entrance — to  arrest  a  party  charged  with  a  felony. 
But  the  rule  is  otherwise  in  executing  process  for  the  arrest  of  a  person 
charged  with  a  felony.  In  such  case,  the  officer  is  justified  in  breaking  open 
doors,  if  necessary,  to  make  the  arrest. 

6.  Process — can  not  be  executed  by  a  person  in  his  own  favor.  The  law 
does  not  authorize  a  person  to  execute  process  in  his  own  favor. 

7.  Officer — liability  of— for  abuse  of  process.  When  an  officer  armed 
with  a  writ  abuses  it,  by  the  commission  of  any  act  not  warranted  by  the 
process,  he  thereby  becomes  a  trespasser  ab  initio,  and  he  is  liable  not  only 
for  the  property  taken  by  him,  but  also  for  any  damage  which  was  the  imme- 
diate result  of  his  acts. 

8.  Process— for  abuse  of  when  by  the  advice  of  plaintiff — both  plaintiff 
and  officer  liable.  Even  in  a  case  where  all  the  proceedings  are  regular,  a 
plaintiff  is  equally  liable  with  the  officer,  if  he  command  or  advise  the  abuse 
of  process ;  although,  otherwise,  he  would  not  incur  liability. 

9.  Estoppel.  An  affidavit  in  replevin,  made  by  the  wife,  stated  that  the 
pro.per-ty  belonged  to  her  husjband.    In  an  action  afterwards  brought  by  her, 
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for  damage  clone  to  such,  property,  it  was  objected,  that,  by  reason  of  such 
affidavit,  she  was  estopped  from  maintaining  the  suit.  Held,  that  although 
the  affidavit  was  strong  evidence  to  prove  that  the  property  belonged  to  her 
husband,  yet  it  could  not  be  considered  as  conclusive ;  that  she  might  explain 
the  affidavit,  as  to  the  ownership  of  the  property,  and  it  was  for  the  jury  to 
determine  the  sufficiency  of  such  explanation. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Rosenthal  &  Pence,  for  the  appellant. 

Mr.  A.  IN".  "Waterman,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  appellant,  in  July,  1868,  recovered  a  judg- 
ment, before  a  justice  of  the  peace,  for  $100,  against  appellee 
and  one  Bichards.  An  execution  was  issued  thereon,  and  in 
September  of  that  year,  Comfort,  a  constable,  and  one  of  the 
defendants  below,  levied  the  execution  upon  a  portion  of 
appellee's  household  goods,  and  took  charge  of  them.  Appel- 
lee was,  at  the  time,  conducting  business  as  a  feme  sole,  lived 
alone,  and  as  an  unmarried  woman,  and  acquired  the  property 
levied  upon,  while  thus  living  separate  and  apart  from  her 
husband,  with  whom  she  had  not  lived  for  about  two  years. 
They,  it  seems,  had  ceased  to  live  together  by  mutual  consent. 

After  the  levy  was  made  she  filed  an  affidavit  before  a  jus- 
tice of  the  peace,  in  which  she  claimed  the  goods  belonged  to 
her  husband,  and  caused  'them  to  be  replevied  in  his  name, 
and  Snydacker  and  Comfort  were  made  defendants.  On  a 
trial  of  that  case  a  judgment  was  rendered  in  favor  of  the 
defendants,  and  the  goods  ordered  to  be  returned,  and  a  writ 
was  issued  therefor.  Comfort  took  the  writ,  went  to  the  house, 
and  carried  away  the  property  levied  upon,  and  some  articles 
which  had  not  been  seized  on  the  execution. 
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Some  two  or  three  days, after  the  goods  were  removed  under 
the  writ  of  retorno  habendo,  appellee's  attorney  called  upon 
Snydacker,  who  compromised  his  judgment  by  receiving  $80, 
and  then  giving  an  order  on  Comfort  to  return  the  property 
to  appellee,  which  he  did,  except  a  blanket  and  a  comfort,  which 
it  is  claimed  were  taken  but  not  returned. 

It  appears  that  the  constable  used  great  expedition  in  exe- 
cuting this  writ,  only  a  few  hours  intervening  after  the  rendition 
of  the  judgment  in  the  replevin  suit,  until  he  had,  in  the 
absence  of  appellee,  entered  her  house  and  seized  the  goods 
and  carried  them  away. 

It  is  claimed  that  Comfort  executed  the  writ  in  the  most 
reckless  .manner,  after  entering  the  house,  by  handling  the 
goods  in  a  rough  and  improper  manner,  and  carrying  them 
away  exposed  to  a  severe  rain,  whereby  they  were  greatly 
injured ;  also,  that  he  forced  open  an  outer  door,  or  a  window, 
to  effect  an  entrance.  There  is  evidence  tending  to  prove  that 
this  writ  was  executed  in  the  maimer  charged,  and  the  jury 
have  so  found.  It  also  appears,  from  the  quantity  of  house- 
hold property  removed,  that  her  business  of  a  boarding  house 
keeper  was  suspended. 

To  recover  damages  for  the  wrongful  entry  into  the  house, 
and  the  abuse  of  power,  if  any  was  possessed,  by  Comfort,  after 
making  the  entry,  this  suit  was  brought,  and  on  a  trial  in  the 
court  below,  the  jury  found  a  verdict  for  $900  damages,  from 
which  Snydacker  has  prosecuted  this  appeal. 

The  defense  interposed  was,  the  general  issue,  and  a  justi- 
fication under  the  original  writ  of  fieri  facias,  and  the  writ 
of  retorno  habendo. 

It  is  a  uniformly  recognized  rule  of  the  common  law,  that 
no  officer  has  the  legal  authority  to  break  an  outer  door,  or 
other  outside  protection  to  an  individual's  house,  for  the  purpose 
of  executing  civil  process.  Even  to  arrest  a  defendant  on  civil 
process,  the  officer  must  corporally  seize  or  touch  the  defen- 
dant's body,  and  thus  render  him  a  prisoner,  before  he  can 
justify  the  breaking  and  entering  the  defendant's  house  to 
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retake  him ;  otherwise  he  has  no  such  power,  but  must  watch 
his  opportunity  to  arrest  him  ;  for  every  man's  dwelling  house 
is  looked  upon  by  the  law  as  his  castle  of  defense  and  asylum, 
wherein  he  should  suffer  no  violence.  3  Black.  Com.  288. 
And  in  the  execution  of  civil  process  against  the  goods  of  a 
defendant,  an  officer  is  equally  powerless  to  force  an  entrance 
into  the  house  of  the  defendant  for  the  purpose  of  seizing 
them.  Blackstone  says,  a  sheriff  may  not  break  open  any 
outer  doors  to  execute  either  a  fieri  facias  or  a  capias  ad 
satisfaciendum  •  but  he  must  enter  peaceably,  and  may  then, 
after  a  request  and  refusal,  break  open  any  inner  doors  belong- 
ing to  the  defendant,  in  order  to  take  the  goods.  3  Bl.  Com. 
417.  And  what  is  said  of  these  writs  is  believed  to  be  true 
of  all  civil  process ;  and  it  follows,  that  the  writ  of  retorno 
Jiabendo  conferred  no  right  on  any  constable  to  break  an  outer 
door  or  a  window  to  effect  an  entrance  into  appellee's  house. 
On  a  warrant  for  the  arrest  of  a  person  charged  with  a  felony 
it  is  otherwise,  as  the  officer  may  then  break  open  doors,  if 
necessary,  to  make  the  arrest.     4  Bl.  Com.  292. 

In  this  case,  however,  there  is  a  fatal  objection  to  the  justifi- 
cation, by  Comfort,  under  the  writ  of  retorno  habendo,  as  it 
was  in  favor  of  himself  and  Snydacker.  We  are  aware  of  no 
case  in  which  the  law  authorizes  a  person  to  execute  process 
in  his  own  favor.  To  permit  such  a  course  of  practice  would 
lead  to  great  oppression,  wrong  and  irregularity.  The  law 
has  wisely  entrusted  the  decision  of  disputes  between  citizens 
to  persons  wholly  disinterested,  and  free  from  bias  and  the 
acrimony  of  feeling  so  frequently,  if  not  uniformly,  engendered 
by  litigation ;  and  the  same  is  equally  true  of  the  persons 
selected  to  execute  the  process  necessary  to  the  adjustment  of 
such  disputes.  The  law  will  not  entrust  the  power  to  a  person 
to  render  or  execute  a  judgment  in  his  own  favor.  The  writ 
of  retorno  habendo,  therefore,  could  form  no  justification  for 
any  act  done  under  it  by  Comfort,  whatever  it  might  have 
been  to  any  other  constable  having  no  interest  in  the  litigation. 
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But  we  have  seen  that  it  would  have  justified  no  one  in  break- 
ing outer  doors  to  execute  it. 

We  now  come  to  consider  the  question,  whether  the  consta- 
ble was  justified,  under  the  fieri  facias,  in  forcibly  entering 
the  dwelling  of  appellee,  by  breaking  the  doors  or  windows, 
for  the  purpose  of  seizing  the  goods.  We  have  seen  that  he 
possessed  no  more  power  to  do  so  under  this  than  the  other. 
Under  it  he  could,  no  doubt,  without  the  writ  of  retorno 
habendo,  have  seized  the  goods  under  the  first  execution,  or 
even  by  virtue  of  the  first  levy.  Doing  so,  he  should  have 
gained  a  peaceable  entrance  into  the  house,  and  if  inner  doors 
had  been  closed  so  he  could  not  seize  the  goods,  then  he  should 
have  demanded  that  they  be  opened,  and  failing  to  be  opened, 
he  might  break  them  and  seize  the  goods.  To  this  extent  the 
fieri  facias  would  have  justified  him.  But  even  then  he 
could  not  use  the  writ  as  a  mere  pretext  for  wanton  and 
unnecessary  injury,  or  only  for  malicious  purposes. 

Although  Comfort  was  armed  with  the  writ,  yet,  if  he  abused 
it,  by  breaking  open  an  outer  door  or  window,  or  committing  any 
other  act  of  trespass  not  warranted  by  the  process,  he  thereby 
became  a  trespasser  ah  initio.  1  Chit.  PL  185.  If,  then, 
Comfort  committed  a  trespass  in  entering  the  house,  he  is  lia- 
ble as  a  trespasser,  and  must  respond  for  the  damages  ensuing 
from  his  unlawful  act.  It  would,  therefore,  follow,  if  he  so 
entered,  that  he  is  liable  for  any  damage  he  may  have  done 
to  the  property  returned,  or  for  the  value  of  any  which  he 
may  have  wrongfully  detained  and  failed  to  return,  as  well  as 
for  any  damage  which  was  the  immediate  result  of  his  acts. 

We  now  come  to  consider  the  question,  whether  a  plaintiff 
in  execution  is  liable  for  the  abuse  of  process  by  an  officer. 
The  books  lay  it  down  as  a  rule,  that,  when  the  court  has  juris- 
diction, but  the  proceeding  is  irregular,  trespass  against  the 
attorney  and  the  plaintiff  is  the  proper  remedy,  as,  where  the 
judgment  has  been  set  aside  for  irregularity,  trespass  is  the 
appropriate  action  for  any  act  done  under  it.  1  Chit.  PL  184. 
And  when  the  court   has   no  jurisdiction  over  the  subject 
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matter,  trespass  is  the  proper  form  of  action  against  all  the 
parties,  for  acts  clone  under  such  proceedings.  lb.  182.  And 
there  can  be  no  doubt  that  a  plaintiff,  in  a  case  where  all  the 
proceedings  are  regular,  is  equally  liable  with  the  officer,  if  he 
command  or  advise  the  abuse  of  process ;  although  otherwise 
he  would  not  incur  liability.  He,  like  any  one  else,  must  be 
held  responsible  for  aiding,  advising  or  abetting  an  officer  to 
abuse  his  power. 

In  this  case,  however,  there  is  no  pretense  that  the  justice 
of  the  peace  did  not  have  jurisdiction  of  both  the  subject 
matter,  and  the  person  of  appellee,  nor  is  it  contended  that  the 
execution  on  that  judgment  was  not  in  all  respects  regular. 
This  being  so,  it  was  necessary  to  prove  that  Snyd acker 
advised,  directed  or  encouraged  the  abuse  of  the  process  com- 
plained of  by  appellee,  or  knowing  of  its  abuse,  and  for  his 
own  benefit  ratified  it ;  and  this  should  have  been  proved  by 
legitimate  evidence.  But  it  was  not  a  legitimate  mode  of 
proving  that  Snydacker  was  a  party  to  the  trespass,  by 
introducing  evidence  of  what  Comfort  said  in  reference  to 
Snydacker' s  connection  with  the  matter,  when  he  was  not 
present.  Richards  swore  that  Comfort  stated  to  him,  in  the 
absence  of  Snydacker,  that  the  latter  told  the  former  what  he 
should  do  in  reference  to  the  levy ;  and  appellee  testified  that 
Comfort  said  to  her  that  Snydacker  said  he  would  take  the 
law  into  his  own  hands,  but  that  the  latter  was  not  present  at 
this  conversation.  This  evidence  was  admitted  against  the 
objections  of  appellant.  This  was  but  hearsay  evidence,  and 
was  clearly  inadmissible.  It  no  doubt  made  a  strong  impres- 
sion upon  the  minds  of  the  jury,  and  may  have  operated 
prejudicially  to  appellant.     In  its  admission  the  court  erred. 

Appellee's  sixth  instruction  should  have  been  modified  or 
refused.  It  nowhere  distinguishes  between  the  lawful  and 
unlawful  acts  of  Comfort,  nor  does  it  leave  it  to  the  jury  to 
find  whether  Comfort  had  committed  a  trespass,  or  had  abused 
the  process.     This  may  have  tended  to  mislead  the  jury. 
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It  is  urged,  that  appellee,  having  sworn,  in  her  affidavit, 
that  the  property  was  her  husband's  when  she  commenced 
the  replevin  suit,  is  estopped  from  now  suing  for  any 
damage  to  it.  Such  an  affidavit  is,  no  doubt,  strong  evidence 
to  prove  that  the  property  belonged  to  her  husband,  but  at 
the  same  time  it  is  not  conclusive.  She  might,  if  she  could, 
explain  the  affidavit,  and  show  that  the  property  belonged 
to  her ;  and  it  is  for  the  jury  to  say,  from  all  the  circum- 
stances, whether  she  succeeded  in  the  proof. 

As  the  case  must  go  to  another  jury,  we  deem  it  improper 
to  discuss  the  question  whether  the  damages  are  excessive. 

For  the  errors  indicated,  however,  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  F.  Downing,  use,  etc. 

v. 
Walter  Wright. 

New  trials — verdict  against  the  evidence.  In  an  action  to  recover  for 
services  alleged  to  have  been  rendered  by  the  plaintiff  for  the  defendant, 
upon  the  question  whether  there  was  an  employment,  the  court  below 
found  for  the  defendant,  and  the  judgment  was  reversed  upon  the  ground, 
that  although  there  was  no  direct  evidence  of  any  employment  of  the 
plaintiff  by  the  defendant,  there  were  some  circumstances  from  which  it 
might  fairly  be  inferred. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erasttjs  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Dow  &  Thompson,  for  the  plaintiff  in  error. 
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Mr.  C.  B.  Hosmer,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  in  the  Cook  Circuit  Court, 
brought  by  B.  F.  Downing,  against  "Walter  Wright,  for  his 
services  in  procuring  a  valuation  of  certain  property  of  the 
defendant,  on  which  a  loan  of  twelve  thousand  five  hundred 
dollars  was  to  be  effected,  and  for  effecting  such  loan. 

The  court  below,  trying  the  cause  without  a  jury,  found  for 
the  defendant,  and  rendered  judgment  against  the  plaintiff 
for  the  costs. 

To  reverse  this  judgment,  the  plaintiff  brings  the  record 
here  by  writ  of  error. 

We  must  say,  at  the  outset,  we  are  not  entirely  satisfied  with 
this  finding,  and  on  another  trial  facts  may  be  shown,  as  the 
parties  can  now  be  witnesses,  which  will  determine  the  very 
right  of  the  case.  There  is  no  direct  evidence  of  any  employ- 
ment of  the  plaintiff,  to  negotiate  a  loan  for  the  defendant, 
but  there  are  some  circumstances  from  which  it  may  be  fairly 
implied — they  are,  procuring  a  valuation  of  the  property  to  be 
pledged  as  security,  at  a  cost  of  twenty-five  dollars — the 
employment  by  the  plaintiff  of  Dr.  Boone  to  aid  in  negotia- 
ting the  loan,  to  whom  was  promised  three  hundred  and  fifty 
dollars,  as  compensation  therefor — the  fact  that  Boone  did 
send  the  valuation  to  Boston,  where  the  loan  was  to  be  raised, 
and  the  proposition  at  once  accepted,  and  his  notifying  the 
plaintiff  and  Wright  thereof,  and  the  reply  of  Wright,  and  the 
fact  that  Wright  brought  to  Boone's  office  the  abstract  of  title 
on  which  to  secure  the  loan.  From  the  reply  of  Wright  when 
Boone  informed  him  the  loan  was  effected,  an  inference  may 
be  drawn  that  he  understood  it  well.  He  said  he  could  not 
determine  for  a  day  or  two  whether  he  could  take  the  loan,  as 
he  was  in  correspondence  or  negotiation  with  other  parties, 
and  could  not  decide  until  he  had  heard  from  them.  Boone 
does  not  remember  what  Wright  said  about  the   plaintiff, 
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leaving  it  to  be  inferred  he  said  something.  Now,  if  Wright 
had  not  employed  the  plaintiff,  when  Boone  was  in  communi- 
cation with  him  would  he  not  at  once  have  said,  "  sir,  I  never 
employed  Mr.  Downing  to  negotiate  a  loan — I  have  employed 
other  parties ;"  and  why  did  the  plaintiff  take  the  trouble 
to  procure  the  valuation,  without  which  no  loan  could  have 
been  effected. 

The  evidence  of  Mr.  Crane  only  shows  that  Wright,  about 
the  same  time,  employed  him  to  effect  a  loan  for  the  same 
amount  of  money,  and  on  the  same  terms  and  on  the  security 
of  the  same  land  as  that  effected  by  the  plaintiff,  through  the 
aid  of  Boone.  This  contract  with  Crane  cannot  affect  the  con- 
tract with  the  plaintiff,  for  however  many  agents  he  may  have 
employed  for  such  purpose,  the  right  of  each  and  all  to 
demand  compensation  would  exist  in  full  force. 

We  think  the  purposes  of  justice  will  be  best  subserved  by 
reversing  the  judgment  and  remanding  the  cause  for  a  new 
trial,  which  is  done  accordingly. 

Judgment  reversed. 


Toledo,  Peoria  &  Warsaw  Railway  Company 

v. 

John  Darst. 

1.  Pleading — of  the  declaration  in  an  action  against  a  railroad  company, 
for  hilling  stock.  In  an  action  against  a  railroad  company  to  recover  for 
stock  alleged  to  have  been  killed  upon  the  company's  road,  it  is  not  enough 
to  aver  in  the  declaration  that  the  road  was  not  fenced  at  the  place  where 
the  injury  occurred,  it  not  appearing  from  the  pleading  but  that  the  stock 
may  have  gone  on  the  track  at  another  place,  and  where  the  road  was 
fenced. 

2.  And  in  averring  that  the  road  had  been  opened  for  six  months,  it  is 
not  sufficient  if  such  averment  relates  only  to  the  place  where  the  injury 
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occurred,  it  not  being  shown  but  that  the  stock  strayed  upon  the  track  at 
another  place,  and  where  the  road  had  not  been  opened  for  six  months 
before  the  accident  occurred. 

Appeal  from  the  Circuit  Court  of  "Woodford  county ;   the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 


This  was  an  action  on  the  case,  brought  by  Darst,  against 
the  Toledo,  Peoria  &  "Warsaw  Bailway  Company,  to  recover 
damages  for  killing  stock.  The  defendants  interposed  a 
demurrer  to  the  declaration,  which  was  overruled.  The  defen- 
dants abided  by  their  demurrer,  and  judgment  was  rendered 
against  the  defendants  for  $90  and  costs  of  suit.  The  defen- 
dants bring  the  record  to  this  court  on  appeal,  and  assign  for 
error,  the  ruling  of  the  court  below  upon  the  demurrer. 

Messrs.  Bryan  &  Cochran,  for  the  appellants. 

Messrs.  Johnson  &  Hopkins,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

In  this  case,  the  court  overruled  a  demurrer  to  the  declara- 
tion and  the  defendants  abided  by  the  demurrer.  We  are  of 
opinion  the  demurrer  should  have  been  sustained.  The  decla- 
ration avers  that  the  road  was  not  fenced  at  the  place,  where 
the  injury  occurred,  but  does  not  aver  that  it  was  not  fenced 
where  the  steer  went  on  the  track.  Everything  averred  in 
the  declaration  may  be  true,  and  the  company  still  not  liable, 
for  the  steer  may  have  gone  on  the  track  at  a  place  where  the 
road  was  fenced.  Counsel  for  appellee  cite  St.  Louis,  Alton  dh 
T.  H.  R.  R.  Co.  v.  Linder,  39  111.  433,  but  that  case  merely 
decides  that  a  certain  instruction,  though  loosely  drawn,  could 
not  have  misled  the  jury. 

The  first  count  is  also  defective  in  its  averment  that  the 
road  had  been  opened  for  six  months.     It  contains  no  other 
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averment  upon  this  point,  than  that  the  road  had  been  opened 
more  than  six  months  at  the  place  where  the  injury  occurred. 
But  the  averment  should  have  been  in  relation  to  the  place 
where  the  cattle  strayed  upon  the  road,  which  may  have  been 
miles  distant  from  the  place  of  the  injury.  The  entire  decla- 
ration is,  in  other  respects,  very  loosely  and  inartificially 
drawn. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Bree  et  al. 

v. 

Martin  Bree,  Admr.  etc. 

1.  Administrator's  sale  of  land — to  pay  debts — requisites  of  the  peti- 
tion. In  a  proceeding  by  an  administrator,  under  the  act  of  1857,  for  leave 
to  sell  real  estate  to  pay  debts,  the  petition  should  allege,  in  order  to  give 
the  court  jurisdiction  to  order  the  sale,  that  an  account  of  the  personal 
estate  and  debts  had  been  made,  as  mentioned  in  the  act,  or  that  the  decedent 
left  no  personal  estate  of  which  an  account  could  be  made. 

2.  And  where  the  petition  alleges  that  the  decedent  left  no  personal  estate, 
such  allegation,  of  itself,  is  sufficient,  upon  proof  of  the  fact,  to  confer  juris- 
diction upon  the  court  to  order  a  sale  of  the  lands. 

3.  Judgment  and  decree — when  it  will  be  presumed  that  the  evidence 
warranted  the  decree  rendered.  And  where,  in  such  case,  the  finding  of  the 
court  is,  that  all  the  material  allegations  of  the  petition  had  been  proved, 
this  court  will,  in  the  absence  of  anything  in  the  record  rebutting  such  find- 
ing, presume  that  it  was  warranted  by  the  evidence. 

4.  This  being  a  statutory  proceeding,  the  evidence  need  not  all  be  pre- 
served in  the  record. 

Writ  of  Error  to  the  County  Court  of  La  Salle  county ; 
the  Hon.  John  C.  Champlln,  Judge,  presiding. 
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The  facts  in  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Mr.  Oliver  C.  Gray,  for  the  plaintiffs  in  error. 

Messrs.  Bushnell  &  Avery  and  Mr.  Frank  J.  Crawford, 
for  the  defendant  in  error. 


Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

At  the  November  term,  1859,  of  the  County  Court  of  La 
Salle  county,  defendant  in  error,  as  administrator  of  the  estate 
of  John  Bree,  deceased,  filed  a  petition  for  the  sale  of  the  real 
estate  to  pay  debts.  The  petition  alleges  that  John  Bree  died 
intestate  on  the  30th  of  August,  1858 ;  that  he  left  surviving 
him  Mary  Ann,  James,  Michael  and  Emma  Bree,  his  only 
children  and  heirs  at  law ;  that  petitioner  was  duly  appointed 
administrator  of  the  estate ;  that  decedent  left  no  personal 
property  in  this  State,  and  petitioner  was  unable  to  find  any  ; 
that  the  amount  of  debts  proven  up  and  allowed  against  the 
estate  was  $148.03.  That  on  the  13th  of  March,  1857,  dece- 
dent executed  a  mortgage  to  one  Thomas  Talbot,  upon  the 
north-east  quarter  section  15,  town  34  north,  range  3  east  3d 
p.  m.,  which  he  owned  in  fee  simple,  to  secure  a  debt  of 
$360,  with  ten  per  cent,  interest,  due  two  years  from  date  ;  that 
Talbot  had  proceeded  to  foreclose  the  mortgage,  and  at  the 
August  term,  1859,  obtained  a  decree  directing  the  master  to 
sell  the  same  to  satisfy  the  decree ;  that  the  premises  were 
sold  by  the  master  on  the  27th  of  the  same  month,  to  Talbot, 
for  the  sum  of  $484.86,  and  the  master  gave  to  him  a  certifi- 
cate of  purchase;  that  the 'premises  had  not  been  redeemed 
from  the  sale ;  that  the  amount  for  which  the  land  was  sold 
was  an  inadequate  price,  and  that  if  its  real  value  could  be 
realized  on  a  sale,  the  proceeds  would  be  sufficient  to 
redeem  from  the  first  sale  and  pay  the  debts  allowed  against 
the  estate,  and  all  costs  of  administration,  and  leave  a  large 
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surplus  for  distribution  among  the  heirs ;  that  decedent  left 
no  other  property  that  could  be  applied  on  the  debts,  or  to 
redeem  the  land. 

The  heirs  were  made  defendants,  and  the  bill  prays  process, 
a  sale  of  the  premises,  or  the  equity  of  redemption,  and  for 
general  relief.  A  summons  was  issued  and  returned  not  found, 
and  an  alias  was  sued  out  and  returned  served. 

A  guardian  ad  litem  was  appointed  for  the  defendants,  who 
were  infants,  at  the  March  term,  1860.  He  filed  an  answer, 
and  the  case  was  referred  to  a  special  master  to  hear  and 
report  the  evidence.  He  filed  his  report,  at  the  same  term, 
from  which  it  appears  that  the  allegations  of  the  bill  were 
proved. 

The  court  rendered  a  decree,  directing  the  sale  of  the  pro- 
perty, and  in  the  decree  the  court  finds  all  the  allegations  of 
the  bill  to  have  been  proved.  At  a  subsequent  term  of  the 
court,  defendant  in  error  reported  that  he  had  sold  the  land 
for  the  sum  of  $1,600,  and  the  sale  was  confirmed. 

The  record  is  brought  to  this  court,  and  it  is  assigned  for  error 
that  the  court  below  had  no  jurisdiction  to  make  the  order  of 
sale,  and  in  ordering  a  sale  of  the  premises,  when  the  bill  should 
have  been  dismissed,  and  in  appointing  a  special  master  in  the 
case.  The  last  assignment  of  error  seems  to  have  been  aban- 
doned, as  it  is  not  noticed  or  urged  in  the  argument,  and  we 
shall  therefore  pass  it  without  discussion,  regarding  it  as  not 
well  taken.  The  other  errors  are  substantially  the  same,  and 
will  be  discussed  together,  and  present  the  question,  whether 
the  court  below  had  jurisdiction  to  render  the  decree. 

It  is  not  claimed  that  the  court  did  not  have  jurisdiction  of 
plaintiffs  in  error,  and  it  is  therefore  unnecessary  to  raise  or 
discuss  any  question  as  to  such  jurisdiction.  But  it  is  urged 
that  the  court  failed  to  acquire  jurisdiction  of  the  subject  mat- 
ter of  the  suit,  and  that  the  decree  is  void.  The  grounds 
relied  upon  are,  that  the  petition  fails  to  contain  all  the  mate- 
rial averments  required  by  the  statute,  and  essential  to  confer 
jurisdiction  to  order  a  sale  of  real  estate  for  the  payment  of 
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debts  of  the  estate.  This  proceeding  was  based  upon  the 
first  section  of  the  act  of  1857,  (Gross'  Stat.  818,)  which  is 
this : 

"  When  it  can  be  ascertained  that  the  personal  estate  of  any 
testator  or  intestate  is  insufficient  to  pay  the  just  claims  against 
his  or  her  estate,  and  there  shall  be  any  real  estate  to  which 
such  testator  or  intestate  had  claim  or  title,  and  the  executor  or 
administrator  has  made  a  just  and  true  account  of  the  per- 
sonal estate  and  debts  to  the  county  court  having  jurisdiction 
thereof,  such  real  estate,  or  such  portion  as  may  be  necessary 
to  satisfy  the  indebtedness  of  such  testator  or  intestate,  and 
the  expenses  of  administration,  may  be  sold  in  the  manner 
herein  provided," 

And  the  eighth  section  of  the  same  act  declares : 

"  Upon  a  hearing  of  the  cause  upon  the  issues  formed,  or 
where  default  shall  be  taken,  it  shall  be  the  duty  of  the  court 
to  hear  and  examine  the  allegations  and  proofs  of  the  parties, 
and  of  all  other  persons  interested  in  said  estate,  who  may 
appear  and  become  parties.  And  if,  upon  due  examination, 
the  said  court  shall  ascertain  that  the  executor  or  administra- 
tor has  made  a  just  and  true  account  of  the  condition  of  said 
estate,  and  that  the  personal  estate  of  the  testator  or  intestate 
is  not  sufficient  for  the  payment  of  the  debts  against  such  estate, 
the  said  court  shall  find,  as  near  as  can  be,  the  amount  of  defi- 
ciency, and  how  much,  and,  if  a  part,  what  portion  of  the  real 
estate  described  in  the  petition  it  will  be  necessary  to  sell  to  pay 
such  deficiency,  with  the  expenses  of  administration  then  due 
or  to  accrue,  and  make  a  decree  for  the  sale  thereof." 

The  81st  section  of  the  statute  of  wills,  requires  the  admin- 
istrator to  make  out  and  file  a  full  and  perfect  inventory  of 
the  estate,  within  three  months  from  the  date  of  his  letters. 
It  is  urged  that  under  this  legislation  it  is  indispensable  to  the 
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jurisdiction  of  the  court  to  render  a  decree  for  the  sale  of  real 
estate,  that  the  petition  should  allege  that  the  administrator  has 
made  a  just  and  true  account  of  the  personal  estate  and  debts 
of  the  estate,  to  the  county  court ;  that  this  allegation  is  one 
of  the  jurisdictional  facts  that  must  appear  before  the  judicial 
power  of  the  court  can  be  put  in  motion.  This  court  has 
repeatedly  held,  that  it  must  affirmatively  appear  that  the  court 
had  jurisdiction  to  render  the  decree,  or  its  proceedings  could 
not  be  sustained.  Langworthy 's  heirs  v.  Baker,  23  111.  489.  In 
the  cases  of  Herdman  v.  Short,  18  111.  59,  and  Gibson  v.  Boll, 
27  111.  92,  it  was  held,  that  the  statute  must  be  pursued  in  this 
proceeding,  and  unless  the  mode  pointed  out  by  the  statute 
for  bringing  the  parties  in  interest  before  the  court  has  been 
adopted,  there  will  be  such  a  want  of  jurisdiction  as  will  vitiate 
the  sale.  In  the  case  of  Monahan  v.  VanDyke,  27  111.  154,  it 
was  held,  that  the  record  must  show  that  a  petition  was  filed, 
or  the  decree  will  be  reversed.  In  the  case  of  Stow  v.  Kira- 
ftatt,  28  111.  93,  the  petition  was  informal,  but  as  it  contained 
the  allegations  of  the  amount  of  real  estate  of  which  intestate 
died  seized,  and  the  amount  thereof  necessary  to  pay  his  debts, 
and  requested  the  aid  of  the  court  in  the  premises,  it  was  held, 
that  the  allegations  conferred  jurisdiction,  and  called  upon  the 
court  to  hear,  to  consider,  and  to  decide  upon  the  matter,  and 
when  it  so  decided,  that  decision  was  valid  and  binding,  every 
where,  until  reversed ;  that  the  statute  required  no  more  to 
give  jurisdiction  of  the  subject  matter.  The  act  of  1857  does 
not,  in  terms,  require  that  the  petition  shall  show  that  an 
account  has  been  made  and  returned  to  the  county  court,  but 
it  authorizes  the  administrator  to  file  a  petition  when  he  ascer- 
tains that  the  personal  estate  is  not  sufficient  to  pay  the  debts, 
and  shall  have  filed  such  an  account.  It  is,  no  doubt,  under 
this  provision,  necessary  to  allege  that  the  account  has  been 
made,  or  that  there  were  no  personal  effects  of  which  an  account 
could  be  made. 

In  this  case  it  was  alleged  in  the  petition  that  decedent  left 
no  personal  property,  and  on  the  proofs  in  the  case  the  court 
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below,  in  its  decree,  found  the  allegation  to  be  true.  It  was 
the  evident  purpose  of  the  legislature  to  provide  the  means  of 
subjecting  the  real  estate  of  decedents  to  the  payment  of  their 
debts  ;  and  not  simply  in  a  class  of  cases  only,  but  in  all  cases. 
And  the  want  of  such  power  in  administrators  and  executors, 
wras  the  evil  they  were  engaged  in  remedying  ;  and  the  law 
must  be  so  construed  as  to  effectuate,  and  not  destroy  or  cripple, 
the  remedy.  To  hold  that  this  averment  is  essential  in  all 
cases  to  the  jurisdiction  of  the  court,  and  its  proof  to  the 
granting  the  relief,  would  be  to  deny  the  power  of  the  court  to 
order  a  sale  of  real  estate  where  decedent  owned  real  estate 
and  owed  debts,  but  died  without  personal  property.  This 
could  not  have  been  the  intention  of  the  general  assembly. 
They  no  doubt  intended  to,  and  supposed  they  did,  provide 
for  subjecting  the  real  estate  of  deceased  persons  to  the  pay- 
ment of  their  debts,  when  their  personal  property  was  insuffi- 
cient, and  the  same  necessity  exists  where  there  is  no  personal 
estate  at  the  time  of  his  death,  as  arises  when  it  has  been 
exhausted  in  the  due  course  of  administration.  It  sufficed, 
therefore,  to  give  the  court  jurisdiction,  to  allege  that  intestate 
died  leaving  no  personal  property. 

Under  this  allegation  it  was  necessary  to  prove  there  was  no 
personal  property,  before  the  court  could  order  the  sale  of  the 
land.  But  as  there  could  be  no  account  rendered  of  the  per- 
sonal estate,  because  there  was  none,  the  proof  of  this  allegation 
required  the  court  below  to  render  the  decree  upon  proof  of 
the  other  allegations  of  the  petition.  Madden  v.  Cooper ',  47 
111.  359. 

It  is  urged  that  the  proof  fails  to  sustain  the  decree.  It  was 
rendered  on  a  hearing  upon  the  bill,  answer  of  guardian  ad 
litem,  master's  report  and  proofs.  It  finds  that  every  material 
allegation  of  the  petition  was  proved,  and  this  has  been 
held  to  be  sufficient,  even  in  chancery  practice.  But  this  is  a 
statutory  proceeding,  and  the  evidence  need  not  all  be  pre- 
served in  the  record.  When  the  court  finds  that  all  the 
material  allegations  have  been  proved,  we  will,  in  the  absence 
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of  anything  rebutting  the  finding  of  the  court,  presume  the 
evidence  warranted  the  finding.  In  this  case,  from  the  mas- 
ter's report  and  the  recitals  of  the  decree,  we  are  satisfied  the 
decree  was  warranted,  and  being  unable  to  discover  any  error 
in  this  record,  the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Samuel  Claycomb 

v. 

Milton  C.   Munger. 

1  1.  Covenants  fob,  title — run  with  tlie  land.  A  covenant  of  warranty 
in  a  deed,  to  the  grantee,  his  heirs  and  assigns,  runs  with  the  land,  and  its 
"benefits  may  be  claimed  by  a  remote  grantee. 

2.  Same — wliether  an  eviction  necessary.  To  recover  upon  a  covenant  of 
warranty,  there  must  be  an  eviction  or  something  equivalent  thereto. 
Anciently,  an  actual  eviction  had  to  be  shown,  but  the  present  and  better 
doctrine  is,  that  a  technical  eviction  is  not  necessary,  but  that  the  covenantee 
or  his  assigns  may  peaceably  yield  to  a  paramount  title. 

3.  The  covenantee  may  make  an  effort  himself  to  recover  possession,  if 
it  be  adversely  held,  or,  if  in  possession,  he  may  await  an  action  by  his 
adversary,  or,  being  able  to  show  his  adversary  has  the  superior  title,  may 
yield  to  it,  and  purchase  it  for  his  own  protection,  and  then  resort  to  his 
remedy  on  the  covenant  of  warranty  to  him. 

4.  Same — of  the  necessity  of  notice  to  the  warrantor.  It  is  not  essential 
to  a  right  of  action  on  the  covenant  that  the  covenantor  have  notice  to  come 
in  and  defend  the  title  he  has  warranted ;  the  only  purpose  subserved  by 
giving  such  notice  is  to  relieve  the  covenantee  from  the  necessity  of  show- 
ing that  the  judgment  of  eviction  was  upon  a  superior  title.* 

5.  In  this  case,  the  warrantor,  before  making  the  covenant  sued  upon, 
had  executed  a  mortgage  upon  the  premises,  with  a  power  of  sale,  under 
which  the  land  was  sold  and  a  deed  executed  to  the  purchaser.    This  title 

*  See  also,  Sisk  v.  Woodruff,  15  111.  15. 
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the  remote  grantee  purchased  in  for  his  own  protection,  and  then  sued  upon 
the  covenant.  The  warrantor  had  agreed  to  pay  the  mortgage,  but  did  not, 
nor  was  it  paid  with  his  money.  Notice  to  him,  therefore,  could  have  had 
no  beneficial  influence  on  his  rights,  and  was  unnecessary. 

6.  Measure  of  damages — in  an  action  on  a  covenant  of  warranty.  The 
measure  of  damages  in  an  action  on  a  covenant  of  warranty,  where  the 
plaintiff  has  purchased  in  an  outstanding  superior  title,  is  the  amount  paid 
therefor,  with  interest. 

7.  Parties — right  of  an  intermediate  holder  to  sue  on  covenant  of  war- 
ranty. Where  a  covenantee,  or  his  grantee,  conveys  the  land  before  a  breach 
of  the  covenant  has  occurred,  the  last  grantee  becomes  the  assignee  of  the 
covenant  and  he  alone  can  sue  for  a  subsequent  breach  thereof. 

8.  But  if  the  last  conveyance  contained  a  covenant  of  warranty,  and  the 
grantor  therein  afterwards  purchase  in  an  outstanding  superior  title,  that 
will  satisfy  his  covenant  to  his  grantee,  and  he  will  have  his  action  against 
the  first  covenantor,  there  being  no  other  person  who  could  maintain  it. 

9.  Pleading — construed  most  strongly  against  the  pleader.  Where  the 
defendant  in  an  action  for  a  breach  of  covenant  of  warranty,  pleaded  that 
the  plaintiff  had  conveyed  the  premises  to  another,  without  averring  that 
he  conveyed  by  quitclaim,  it  will  be  intended,  in  the  absence  of  such  aver- 
ment, and  in  favor  of  the  plaintiff,  that  he  conveyed  by  warranty. 

10.  Same — carrying  a  demurrer  to  a  plea  back  to  the  declaration.  After  a 
demurrer  to  a  declaration  has  been  overruled  and  the  general  issue  pleaded, 
a  demurrer  to  a  defective  plea  cannot  be  carried  back  to  the  declaration. 

11.  So,  where  a  general  demurrer  to  a  declaration  in  an  action  for  a 
breach  of  a  covenant  of  warranty,  had  been  overruled,  and  all  the  material 
allegations  traversed  by  the  pleas  of  non  est  factum,  andw<m  inf regit  conven- 
tionem,  and  special  pleas,  it  was  held,  a  demurrer  to  another  plea  could  not 
be  carried  back  to  the  declaration.  A  party  can  not  plead  in  bar  and  demur 
at  the  same  time  to  the  same  matter. 

12.  Accord  and  satisfaction — when  availing.  In  an  action  by  a  remote 
grantee  upon  a  covenant  of  warranty,  a  plea  by  the  defendant  of  an  accord 
and  satisfaction  by  his  immediate  grantee  with  him,  without  averring  that 
it  was  before  the  first  grantee  ha4  parted  with  his  title  to  the  plaintiff,  and 
that  the  latter  had  notice  of  it  before  he  purchased,  is  bad,  as  a  release  or  a 
satisfaction  by  the  first  grantee  after  he  had  conveyed  to  the  plaintiff,  would 
be  of  no  force. 


Appeal  from  the  Circuit  Court  of  "Warren  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 


1869.]  Claycomb  v.  Munger.  375 

Opinion  of  the  Court. 
The  opinion  states  the  case. 

Messrs.  Harris,  Hall  &  Hoffman,  for  the  appellant. 
Messrs.  Frost  &  Tunnicliff,  for  the  appellee. 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant,  in  the  Circuit  Court  of 
"Warren  county,  brought  by  Milton  C.  Munger,  against  Samuel 
Claycomb,  and  a  verdict  and  judgment  for  the  plaintiff.  The 
record  is  brought  here  by  appeal  to  reverse  the  judgment. 

It  appears  that  the  defendant,  on  the  12th  of  October,  1859, 
executed  to  Andrew  Claycomb  and  William  H.  H.  Claycomb, 
a  warranty  deed,  with  full  covenants,  for  a  lot  in  the  city  of 
Monmouth,  upon  which  defendant  had  previously  executed  a 
mortgage  to  one  H.  G.  Hardin,  which  was  in  full  force  and 
unsatisfied  at  the  time  of  the  execution  of  the  deed  to  the 
Claycombs. 

The  premises  were  conveyed  to  the  plaintiff  by  Andrew  and 
William  H.  H.  Claycomb,  on  the  24th  of  April,  1861. 

After  the  execution  of  this  deed,  the  premises  were  sold 
under  the  mortgage,  in  pursuance  of  a  power  contained 
therein,  to  one  Chauncey  Hardin,  and  a  deed  executed  to  him 
therefor.  The  plaintiff  purchased  the  title  thus  acquired  by 
Hardin,  and  received  a  conveyance  from  him,  and  then  brought 
this  suit.  The  verdict  was  for  the  amount  paid  by  plaintiff  to 
Hardin,  and  interest. 

The  pleadings  were  very  voluminous,  raising  questions, 
some  of  which  we  do  not  consider  necessary  to  be  examined 
in  the  decision  of  the  case,  the  important  question  being,  the 
right  of  appellee  to  submit  to  the  title  acquired  by  Chauncey 
Hardin,  buy  it  in,  and  bring  his  action  against  the  grantor  of 
A.  and  W.  H.  H.  Claycomb,  appellee's  grantors,  on  the  cove- 
nant of  warranty. 
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That  this  covenant  runs  with  the  land,  and  its  "benefits  can 
be  claimed  by  a  remote  grantee  when  there  has  been  no  satis- 
faction, is  not  questioned.  It  is  a  covenant  prospective  in  its 
effect  and  operation,  and  is  broken  only  upon  an  eviction,  or 
by  something  equivalent  thereto.  It  runs  with  the  land  into 
whose  ownership  it  may  at  any  time  come  by  descent  or  purchase. 
Brady  v.  /Spurck,  27  111.  478.  The  covenant  of  warranty  is 
a  covenant  to  defend  the  covenantee,  his  heirs  and  assigns, 
and  though  anciently  an  actual  eviction  had  to  be  shown,  the 
more  modern  and  better  doctrine,  and  so  acknowledged  by  this 
court,  upon  a  review  of  all  the  authorities  upon  the  point,  is, 
that  it  was  not  necessary,  to  a  recovery  upon  this  covenant,  to 
allege  and  prove  a  technical  eviction,  but  that  it  is  sufficient 
on  the  trial  to  prove  that  some  person  had  a  title  to  the  premi- 
ses paramount  to  his.  To  paramount  title,  he  may  peaceably 
and  voluntarily  yield.  Beebe  v.  Swartwout,  3  Gilm.  162, 184  ; 
Moore  v.  Vail,  17  111.  185  ;  Brady  v.  Spurch,  27  ib.  478. 

The  premises  having  been  sold  to  Hardin  and  a  deed  exe- 
cuted to  him,  he  held  a  paramount  title  to  them,  and  although 
be  never  asserted  it  by  action,  but  conveyed  it  to  appellee, 
it  is  clear,  had  he  asserted  it,  he  would  have  recovered  the 
premises  in  an  action  of  ejectment.  The  option  was  presented 
to  appellee,  had  he  taken  possession,  to  await  action  by  the 
purchaser  under  the  mortgage,  or  yield  to  its  superior  force, 
by  receiving  a  deed  from  such  purchaser.  The  spirit  of  the 
decisions  to  which  we  have  referred,  go  thus  far,  that  the 
covenantee  may  make  an  effort  himself  to  recover  possession, 
if  it  be  adversely  held,  or,  if  in  possession,  he  may  await  an 
action  by  his  adversary,  or,  being  able  to  show  his  adversary 
lias  the  superior  title,  may  yield  to  it,  and  purchase  it  for  his 
own  protection.  No  good  reason  can  be  assigned  why  the 
covenantee  should  be  required,  if  in  possession,  to  await  an 
eviction,  if  he  is  ready  to  show  the  adverse  title  to  which  he 
yielded  was  paramount  to  his  own. 

No  argument  can  be  drawn  from  the  fact,  that  by  such  pro- 
ceeding, the  covenantor  has  no  opportunity  to  defend  against 
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such  title,  but  this  argument  loses  its  force  when  it  is  con- 
sidered, if  an  action  was  brought  to  recover  the  possession 
from  the  covenantee,  the  covenantor  is  not  entitled  to  notice 
to  come  in  and  defend  the  title  he  has  warranted.  Rawle  on 
Cov.  208';  KingY.  Kerr,  5  Ohio,  158.  In  Smith  v.  Comptonet 
al.  3  Barn,  and  Adol.  106,  in  such  an  action,  it  was  held,  the 
only  effect  of  want  of  notice,  is  to  let  in  the  party  who  is 
called  upon  for  an  indemnity,  to  show  that  the  plaintiff  has  no 
claim  in  respect  of  the  alleged  loss,  or,  not  to  the  amount 
alleged.  And  by  Buller,  Justice,  in  Duffield  v.  Scott,  3 
Term  R.  374,  the  purpose  of  giving  notice  is  not  in  order  to 
give  a  ground  of  action  ;  but  if  a  demand  is  made  which  the 
person  indemnifying  is  bound  to  pay,  and  notice  is  given  to 
him  and  he  refuses  to  defend  the  action,  in  consequence  of 
which  the  person  to  be  indemnified  is  obliged  to  pay  the 
demand,  that  is  equivalent  to  a  judgment,  and  estops  the  other 
party  from  saying  that  the  defendant  in  the  first  action. was 
not  bound  to  pay  the  money. 

In  this  case,  appellant  was  sworn  as  a  witness  for  the  plaintiff, 
and  he  testified,  that  he  had  agreed  to  pay  the  Hardin  mortgage 
but  did  not,  and  it  was  never  paid  out  of  his  money.  Notice 
to  him,  therefore,  could  have  had  no  beneficial  influence  upon 
appellant's  interests,  and  was  unnecessary. 

Hardin's  title,  obtained  under  the  mortgage  sale,  was  the 
superior  title,  to  which  appellee  had  a  right  to  yield  and  buy 
it  in,  and  in  so  doing,  a  right  of  action  accrued  to  him  on  the 
warranty  made  by  appellant  to  the  Clay  combs,  from  whom 
appellee  derived  title.  The  measure  of  damages  was  the 
amount  paid  by  appellee  in  buying  in  Hardin's  title,  with  the 
interest  thereon,  and  so  much  and  no  more  did  the  jury  find. 

We  will  now  notice,  briefly,  the  points  made  by  appellant  on 
the  pleadings  in  the  cause.  There  were  thirteen  pleas  filed,  the 
first,  non  est  factum  as  to  the  deed,  the  second,  non  inf regit  con- 
ventionem,  third,  non  est  factum  as  to  the  Hardin  mortgage ; 
the  others  were  special,  six  of  which  were  traversed  and  issues 
made    up.    The    tenth,   eleventh   and    twelfth    pleas    were 
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demurred  to,  and  upon  the  thirteenth  there  was  an  issue  of  law 
made,  on  the  defendant's  demurrer  to  plaintiff's  replication. 
The  demurrer  was  sustained  to  those  pleas. 

The  principal  controversy  arises  upon  sustaining  the  demur- 
rer to  the  tenth  plea,  and  in  not  carrying  it  back  to  the 
declaration. 

This  plea,  as  also  the  eleventh  plea,  alleges  in  substance, 
that  on  the  29th  of  July,  1865,  the  plaintiff  and  his  wife,  for 
the  consideration  of  ten  thousand  dollars,  sold  and  conveyed 
the  premises  to  Mary  A.  Look,  and  that  she  took,  and  now 
has,  and  ever  since  has  had,  possession  of  the  premises. 

The  object  of  this  plea  was,  to  bring  up  the  question  of  the 
plaintiff's  right  to  sue  at  all  upon  the  covenant.  It  is  not 
averred  in  the  plea,  that  plaintiff  conveyed  by  quitclaim,  and 
we  will  intend,  in  the  absence  of  such  an  averment,  that  it  was 
by  warranty  ;  nor  does  it  aver  that  appellee  conveyed  to  Look 
before  the  breach  occurred.  If  the  land  was  conveyed  before 
the  breach,  then  Look  became  the  assignee  of  appellant's  cove- 
nant, and  she  alone  could  sue.  If  the  conveyance  to  her  was 
after  such  breach,  then  it  was  competent  for  appellee,  to  pro- 
tect the  title  he  had  warranted,  and  to  prevent  her  eviction,  to 
purchase  in  Hardin's  title,  so  as  to  bring  himself  within  the 
rule,  that  to  recover  of  his  covenantor  he  must  first  satisfy  his 
own  covenant,  so  that  the  first  covenantor  shall  not  be  twice 
charged.  Appellee  satisfied  his  covenant  with  Look  by  the 
purchase  of  the  Hardin  title,  and  consequently  he  had  this 
action  against  his  covenantor,  there  being  no  other  person  who 
could  maintain  it.     3  Wash,  on  real  property,  402,  sec.  21,  22. 

That  the  demurrer  should  not  have  been  carried  back  to 
the  declaration,  is  settled,  from  the  state  of  the  pleadings,  by 
several  decisions  of  this  court.  There  had  been  a  general 
demurrer  to  the  declaration  which  was  overruled,  and,  there- 
after, all  the  material  allegations  were  traversed  by  the  pleas 
of  non  est  factum  and  non  inf regit  co?iventionem,  and  by 
special  pleas. 
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In  Brawner  v.  Lomax  et  al.  23  111.  496,  it  was  held,  after  a 
demurrer  has  been  overruled  and  the  general  issue  pleaded,  a 
demurrer  to  a  defective  plea  cannot  be  carried  back  to  the 
declaration.  The  general  issue  disposes  of  the  demurrer,  and 
of  matters  to  be  reached  by  it,  in  every  subsequent  stage  of 
the  proceedings.  The  same  was  held  in  Wear  v.  The  Jackson- 
ville &  Savannah  B.  B.  Co.  24  ib.  593.  This  doctrine  was 
again  examined  in  the  case  of  Wilson  v.  JHyricJc,  26  ib.  34, 
where  it  was  said,  we  have  reconsidered  the  decision,  in  the 
above  cases,  and  in  the  light  of  the  decisions  to  which  we 
were  referred,  holding  a  different  rule,  and  it  was  said  we 
were  prepared  to  adhere  to  the  rule  laid  down  in  those  cases, 
as  being  well  supported  by  authority  and  most  consistent  with 
the  philosophy  of  pleading.  As  a  party  can  not  plead  in  bar 
and  demur  at  the  same  time  to  the  same  matter,  the  reasoning 
of  those  cases  applies  with  equal  force  in  this  case.  The 
twelfth  plea  sets  up  an  accord  and  satisfaction  of  this  covenant, 
by  Andrew  and  William  Claycomb  to  and  with  appellant, 
without  averring  when  it  was  had,  and  while  they  were  the 
owners  of  the  premises  and  before  they  had  parted  with  their 
title  to  appellee,  and  that  he  had  notice  of  it  when  he  pur- 
chased. A  release  or  a  satisfaction,  after  they  had  conveyed 
to  appellee,  would  be  of  no  force. 

There  is  no  point  made  on  the  rulings  upon  the  thirteenth 
plea,  and  we  therefore  pass  it  by  without  remark.  The  stress 
of  the  controversy  was  upon  appellant's  liability  upon  his 
covenant  of  warranty.  On  that  we  do  not  entertain  a  doubt, 
and  affirm  the  judgment. 

Judgment  affirmed. 
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Frederick  Bauman  et  al. 

v. 

Jonathan  C.  Bowles. 

1.  Fkatjd — privity  of  contract  not  necessary  to  give  the  remedy.  In  an 
action  on  the  case  against  two,  for  fraud  practiced  by  the  defendants  in  sell- 
ing to  the  plaintiff  certain  shares  of  stock  in  a  pretended  company,  which 
had  no  existence,  it  was  held  not  essential  to  a  recovery  that  there  should  be 
a  privity  of  contract  between  the  plaintiff  and  both  the  defendants ;  but  it 
was  sufficient  if  one  of  them  made  fraudulent  representations,  as  in  signing 
the  fraudulent  certificates  of  stock  which  were  sold,  and  thereby  enabled 
his  co-defendant  to  defraud  the  plaintiff  in  the  sale  of  such  certificates. 

2.  Error  will  not  always  reverse — admitting  incompetent  evidence. 
The  admission  of  irrelevant  testimony  on  the  trial  of  a  cause  will  not,  of 
itself,  be  sufficient  ground  for  reversing  the  judgment,  when  no  injury 
resulted  thereby  to  the  party  complaining  of  the  error. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  in  the  court  below, 
by  Bowles,  against  Bauman  and  Ellsworth.  A  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiif,  from  which  the 
defendants  appealed. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellants. 

Messrs.  Stores  <fc  "Wilson,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Bowles,  against 
Bauman  and  Ellsworth,  for  fraud  practiced  by  the  latter  upon 
the  former  in  the  sale  to  him,  for  $1,000,  of  sixty  shares  of 
alleged  stock  in  a  company  represented  by  them  to  be  in  exist- 
ence under  the  name  of  the  "American    Steam   Generator 
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Company."  Bowles  received  for  his  money  a  handsomely 
engraved  certificate,  headed,  "  Stock  capital,  $4,000,000,"  cer- 
tifying that  he  was  "  entitled  to  sixty  shares  of  the  capital 
stock  of  the  American  Steam  Generator  Company,"  and 
signed  by  Bauman  as  president,  and  Ellsworth  as  secretary. 
There  was,  in  fact,  no  such  company  or  corporation  in  exist- 
ence. There  was  an  endorsement,  signed  by  Bauman,  on  the 
certificate,  to  the  effect  that  the  owner  of  the  certificate  was 
entitled  to  a  specified  fractional  share  of  the  patent  for  the 
"  Steam  Generator,"  and  whenever  the  company  should  be 
permanently  organized  would  be  entitled  to  stock  in  propor- 
tion to  his  interest. 

It  is  urged  that  the  money  was  not  paid  by  the  plaintiff  for 
sixty  shares  of  stock,  but  for  a  certain  interest  in  the  patent. 
But  the  jury  have  found  otherwise,  and,  we  think,  rightly. 
The  engraved  certificate,  given  to  the  plaintiff  for  his  money, 
purported  to  be  a  certificate  for  sixty  shares  of  stock.  It  was 
duly  signed  by  the  self-styled  president  and  secretary,  and 
there  is  no  doubt  he  supposed  he  was  purchasing  such  stock. 

It  is  further  urged,  the  evidence  shows  no  participation  on 
the  part  of  Ellsworth,  either  in  the  sale  or  fraud.  The  suffi- 
cient answer  is,  that  he  signed  these  false  certificates  as 
secretary,  and  by  such  means  lent  himself  to  the  perpetration 
of  the  fraud.  His  signature  shows  that  he  co-operated  with 
Bauman  in  making  and  issuing  these  fraudulent  certificates, 
and  he  must  be  held  responsible  to  persons  injured  by  his 
wrongful  act.  In  actions  of  this  character  it  is  not  necessary 
to  show  any  privity  of  contract  between  the  plaintiff  and 
Ellsworth.  It  is  sufficient  if  the  latter  has  been  guilty  of 
fraudulent  representations  made  to  enable  Bauman  to  deceive 
the  public,  and  Bauman  has  thereby  been  assisted  in  defraud- 
ing the  plaintiff.  1  Hilliard  on  Torts,  8,  note  ;  Weatherford  v. 
.Fishback,  3  Scam.  174: ;  Gerhard  v.  jBates,  20  Eng.  Law  &  Eq. 
129  ;  Langridge  v.  Zevy,  2M.&W.  519. 

It  is  further  urged,  that  incompetent  evidence  was  admitted 
as  to  the  worthlessness  of  the  alleged  patent.     The  evidence 
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was  irrelevant,  and,  therefore,  improper,  bnt  we  are  not  dis- 
posed to  reverse  the  judgment  on  that  ground  alone,  as  we 
can  not  see  that  this  evidence  can  have  wrought  the  defendant 
any  possible  harm. 

It  is  also  urged,  that  the  plaintiff  would  not  have  been 
deceived  if  he  had  acted  with  ordinary  prudence  and  caution. 
This  point  was  submitted  to  the  jury  in  several  instructions 
given  for  the  defendants,  and  we  are  not  dissatisfied  with  their 
finding. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Joseph  E.  Jones 

v. 
James  McGuirk. 


1.  Practice — objection  for  want  of  proof— when  to  be  taken.  In  an 
action  against  an  officer  to  recover  for  damage  to  property  while  in  his 
custody  and  by  reason  of  his  neglect,  he  can  not  object  for  the  first  time  in 
the  appellate  court  that  there  was  no  proof  of  his  official  character  at  the 
time.  The  objection  should  first  be  made  in  the  court  below,  so  as  to  give 
an  opportunity  to  obviate  it  by  proof. 

2.  United  States  Marshal — his  duty  and  liability  in  respect  to  property 
in  his  custody.  When  a  United  States  Marshal  takes  property  into  his 
custody  under  a  process  in  rem  issued  out  of  an  admiralty  court,  he 
becomes  thenceforth  chargeable  with  its  safe  keeping ;  it  is  his  duty  to  use 
due  diligence  to  keep  the  property  safely,  and  he  will  be  liable  to  the 
owner  for  any  damage  to  the  property  resulting  from  a  want  of  such  dili- 
gence. 
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3.  So  where  a  marshal  seized  and  took  into  his  custody,  under  such  a 
process,  a  steam  tug,  which  he  put  in  charge  of  a  custodian,  and  while  so 
situated  the  tug  sprung  a  leak  and  sunk,  for  want  of  proper  care  and  atten- 
tion on  the  part  of  the  custodian,  it  was  held  that  the  marshal  was  liable  to 
the  owner  for  the  damage  occasioned  thereby. 

4  The  property  being  thus  in  the  custody  of  the  marshal,  the  owner  is 
relieved  of  all  concern  about  it,  and  is  not  required  to  be  present  to  pro- 
tect it.    The  sole  responsibility  of  its  safe-keeping  is  upon  the  officer. 

5.  Due  diligence — in  such  case.  Due  diligence  is  understood  to  be 
such  as  a  careful,  prudent  man,  of  reasonable  sense  and  judgment,  might 
reasonably  be  expected  to  take  if  the  property  belonged  to  himself. 

6.  In  such  a  case  as  this,  the  officer  should  know  whether  the  vessel 
leaked ;  whether  the  place  she  occupied  was  a  proper  one ;  whether,  in  the 
removal  of  pipes,  which  were  taken  out  by  direction  of  the  custodian,  any 
holes  had  been  left  through  which  water  might  enter  the  vessel ;  what  bad 
effect  ice  might  have  upon  her  which  might  be  avoided,  it  being  in  the 
winter  season ;  and  what  would  be  her  condition  in  case  of  a  sudden  rise 
of  water  and  breaking  up  of  the  ice. 


Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
"William  A.  Porter,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 


Messrs.  Sleeper,  Whiton  &  Durham,  for  the  appellant. 

Where  a  defendant,  whose  property  has  been  levied  upon 
by  an  officer,  is  not  deprived  of  the  possession  or  control  of  it 
— he  must  himself  take  the  necessary  care  of  it  to  preserve  it 
from  destruction  or  damage.  Sewall  v.  Mattoon,  9  Mass.  535  ; 
Tyler  v.  Uhner,  12  Mass.  162. 

Under  the  circumstances,  the  marshal  was  no  more  liable 
than  if  he  had  left  the  vessel  in  the  hands  of  a  receiptor,  who 
is  always  held  the  agent  of  the  debtor  and  not  the  officer. 
Browning  v.  Hanford,  5  Hill  588,  and  5  Denio  595  ;  Phelps 
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v.  Campbell,  1  Pick.   58  ;    Green  v.  Burke,  23  Wend.  490 ; 
Peek  v.  Tiffany,  2  Corns.  451 ;  Jenner  v.  Joliffe,  6  Johns.  9. 


Mr.  William  H.  Coudon,  for  the  appellee. 

The  marshal  is  liable  for  every  loss  occasioned  by  his  mis- 
conduct or  negligence.  Grinnell  v.  Phillips,  1  Mass.  530 ; 
Burke  v.  Treuitt,  1  Mason  96 ;  Campbell  v.  Phelps,  17  Mass. 
245  ;  Hazard  v.  Israel,  1  Binn.,  240  ;  Mclntyre  v.  Trum- 
bull, 7  John.  35 ;  Keith  v.  Howard,  24  Pick.  292  ;  Abbott 
v.  Kimball,  19  Yermont  551 ;  Moore  v.  Westervelt,  21  N.  Y. 
103 ;  Same,  27  N.  Y.  234 ;  Van  Antwerp  v.  Newman,  2 
Cowen  543  ;  Jenner  v.  Joliffe,  9  Johns.  P.  381. 


Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  to  the  Superior 
Court  of  Chicago,  by  James  McGuirk,  against  Joseph  R. 
Jones,  to  recover  damages  for  negligence  in  regard  to  a  steam 
tug  called  "Ada  Allen,"  which  he,  as  Marshal  of  the  United 
States  for  the  Northern  District  of  this  State,  had  attached  on 
process  issued  out  of  that  court,  in  a  case  in  admiralty,  in 
which  John  Pigg  was  libellant,  and  this  tug  defendant. 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages 
at  $1,375,  for  which  the  court  rendered  judgment;  and  to 
reverse  which  this  appeal  is  taken. 

The  declaration  alleges,  that  appellant  was,  on  the  22d  day 
of  November,  1866,  the  Marshal  of  the  United  States  for  the 
Northern  District  of  Illinois,  and,  as  such,  seized,  attached, 
arrested,  and  took  possession  of  this  tug,  owned  by  appellee, 
and  retained  possession  until  she  was  bonded  out  of  the  mar- 
shal's custody;  that  it  was  appellant's  duty,  as  marshal,  in 
consideration  of  the  emoluments  of  his  office,  to  use  great 
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care,  skill  and  attention  in  the  protection  and  preservation  of 
the  tug,  against  dangers,  damage  and  deterioration,  &c,  but 
by  his  negligence,  &c,  the  tug,  in  the  month  of  February, 
1867,  and  while  in  appellant's  possession,  as  marshal,  became 
filled  with  water,  and  sunk  in  the  Chicago  river,  and  was  left 
there  by  appellant,  two  months,  and  until  she  was  raised  by 
appellee,  and  bonded;  claiming  damages  by  reason  of  injuries 
thereby  occasioned  to  the  tug,  and  for  depriving  him  of  the 
use  for  two  months,  and  prevented  thereby  from  making  gains 
and  profits,  and  for  his  expenses  incurred  in  repairing  the 
injuries  done. 

The  process  which  issued  out  of  the  district  court  was  in  a 
proceeding  in  rem,  against  the  vessel,  and  commanded  the 
marshal  to  attach  her,  together  with  her  tackle,  apparel,  &c, 
and  detain  her  in  custody  until  the  further  order  of  the  court, 
and  to  give  notice  to  all  persons  claiming  her,  &c. 

The  return  to  the  process,  that  he  had  executed  the  writ  by 
attaching  the  tug,  her  tackle,  apparel  and  furniture,  &c,  on  the 
22d  day  of  November,  1866,  and  still  detained  the  same  in  his 
custody,  was  made  on  the  4th  day  of  February,  1867,  and  was 
signed,  "J.  K.  Jones,  U.  S.  Marshal,  A.  £.  Cotes,  Deputy." 

The  first  point  appellant  makes,  is  the  want  of  proof  that 
he  was  marshal  at  the  time,  and  that  Cotes  was  his  deputy. 
A  sufficient  answer  to  this  is,  that  this  point  was  not  made  in 
the  court  below.  The  case  proceeded  to  judgment  on  the  fact 
that  appellant  was  marshal,  his  official  character  not  having 
been  called  in  question.  Had  it  been,  the  proof  could  easily 
have  been  made,  that  he  was,  at  the  time,  acting  as  such, 
and  that  Cotes  was  acting  as  his  deputy.  There  was  no 
pretense  that  these  persons  were  not  the  officers  the  papers 
from  the  district  court,  and  in  evidence,  represented  them  to 
have  been  at  the  time  the  writ  was  issued,  executed  and 
returned.  In  addition  to  these  papers,  the  bond  of  appellee 
was  put  in  evidence,  which  had  been  approved  by  the  district 
court,  dated  May  28,  1867,  for  the  purpose  of  releasing  the 
25 — 51  st  III. 
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vessel,  which  recites  that  Cotes  had  executed  the  writ  as  one 
of  the  deputies  of  the  marshal. 

The  process  under  which  the  marshal  acted  was  in  rem, 
wThich  is  founded  on  a  right  in  the  thing,  and  the  object  of  the 
process  is  to  obtain  the  thing  itself,  or  a  satisfaction  out  of  it 
for  some  claim  resting  on  a  real  or  quasi  proprietary  right  in 
it,  and  a  court  of  admiralty,  through  its  process,  arrests  the 
thing  for  the  purposes  of  satisfaction.  It  holds  its  possession 
by  its  officers,  and  the  property,  in  contemplation  of  law,  is  in 
the  custody  of  the  court  itself. 

The  proceeding  is  based  on  the  assumption  that  the  owners 
and  other  persons  interested  in  the  property,  have  it  in  their 
own  charge,  or  have  placed  it  under  the  control  of  others,  who 
will  see  to  their  interests,  whenever  process  shall  be  served 
upon  it.  The  process  commands  the  marshal  to  notify  all 
parties.  It  is  his  duty,  therefore,  to  make  the  service  openly, 
to  leave  a  written  notice  with  the  person  in  possession,  and  to 
exercise  his  acts  of  custody  and  control  in  such  an  open  and 
visible  manner,  by  a  custodian,  or  otherwise,  that  the  person 
having  the  same  in  charge  may  take  the  necessary  steps  to 
protect  the  rights  of  all  those  interested.  Was  not  this  duty 
performed  by  appellant? 

It  is  true,  as  appellee  testified,  he  did  not  see  the  marshal  at 
all,  nor  was  it  necessary  he  should  have  seen  him.  The  pro- 
cess was  not  against  appellee,  but  against  the  tug.  All  that 
was  necessary  was,  that  the  marshal  should  attach  it ;  and  this 
he  could  do  without  seeing  it  or  touching  it.  His  duty  was 
performed  by  taking  it  into  his  custody,  not  manu  forti,  but 
by  placing  some  person  in  charge,  and  making  a  return  on  the 
writ.  The  marshal  becomes,  thenceforth,  chargeable  with  its 
safe  keeping.  Conk.  Tr.  361.  Gilbert  was  found  in  charge, 
giving  directions  about  moving  certain  articles  from  it,  and  it 
is  a  fair  inference  he  was  put  in  charge  by  the  marshal.  To 
•  overcome  this  presumption,  how  easy  was  it  for  appellant  to 
have  called  Gilbert.     Besides,  the  return  shows  appellant  had 


1869.]  Jones  v.  McGuirk.  387 

Opinion  of  the  Court. 

taken  the  vessel  in  his  custody  ;  and  fees  are  chargeable  for  it, 
which  will,  no  doubt,  appear  in  the  cost  bill  which  may  be 
issued  on  the  determination  of  the  cause  in  the  district  court. 
The  return  shows  the  tug  was  in  appellant's  custody  on  the 
4th  of  February,  1867,  which  was  manifested  in  an  open,  visi- 
ble manner,  by  a  custodian. 

But  appellant  insists,  as  the  vessel  was  not  moved  from  the 
dock  where  her  owner  had  placed  her,  and  he  removed  the 
furniture,  the  steam  and  other  pipes,  and  the  bedding,  that  is 
evidence  she  was  in  his  care  all  the  time.  The  testimony  is, 
that  these  things  were  removed  by  direction  of  the  custodian, 
and  deposited  in  the  hold  of  a  barque  moored  alongside,  in 
which  the  custodian  lived. 

What,  then,  was  the  legal  duty  of  appellant,  he  having  this 
boat  in  his  custody  ?  The  office  of  marshal  is  one  of  great 
trust,  and  he  is  clothed  with  vast  powers  for  good  or  for  evil, 
and  public  policy,  if  no  other  consideration,  requires  he  should 
be  responsible  for  all  the  injury  he  may  do  in  his  office.  If 
the  injury  proceeds  from  an  act  of  a  deputy,  or  other  person 
assisting  him  in  the  performance  of  his  duty,  the  marshal  alone 
is  immediately  responsible  to  the  injured  party. 

It  was  the  duty  of  the  marshal,  then,  to  use  due  diligence 
to  keep  this  vessel  safely.  J?ames  v.  JZennessy,  22  111.  628. 
Due  diligence  is  understood  to  be  such  as  a  careful,  prudent 
man,  of  reasonable  sense  and  judgment,  well  acquainted  with 
the  condition  of  his  property,  might  reasonably  be  expected 
to  take  if  the  vessel  belonged  to  himself.  He  should  know 
whether  she  leaked ;  whether  the  place  she  occupied  was  a 
proper  one ;  whether,  in  the  removal  of  the  pipes,  any  holes 
had  been  left  open  through  which  water  might  enter  the  ves- 
sel ;  what  bad  effect  ice  might  have  upon  her  which  might  be 
avoided  ;  what  would  be  her  condition  in  case  of  a  sudden  rise 
of  water  and  breaking  up  of  the  ice. 

^That  no  care  whatever  was  bestowed  upon  this  boat  is  shown 
by  all  the  testimony.  She  went  down  gradually — was  three 
days  sinking,  upon  any  one  of  which,  one  man,  with  a  common 


388  Jones  v.  McGuirk.  [Sept.  T,, 

Opinion  of  the  Court. 

tin  pump,  could  have  relieved  her  in  a  few  hours,  as  she  could 
have  been  bailed  out  in  a  short  time.  A  passer  by,  seeing  her 
condition,  said  to  a  man  there,  "  She  has  sprung  a  leak,"  and 
the  reply  was,  he  thought  she  had.  Whether  this  was  the 
custodian  or  not,  does  not  appear,  but  some  one  should  have 
been  there,  representing  the  marshal,  to  know  her  condition 
and  guard  against  accidents,  and  with  an  eye  to  her  protection 
and  safety. 

The  case  is  not  at  all  like  ordinary  cases  of  a  levy  upon 
personal  property  by  a  sheriff  or  constable,  or  process  in  a 
personal  action.  Hence  the  law  required  the  marshal  to  take 
the  property  into  his  custody.  Failing  to  do  so,  or  to  appoint 
a  fit  custodian,  he  must  be  responsible  for  the  consequences. 

The  appellant  insists,  that  if  he  is  responsible  at  all  it  is  to 
the  libellant,  and  not  to  the  owner.  This  proposition  is  too 
absurd  to  require  refutation.     He  was  bound  to  both. 

But  it  is  said,  appellee  had  no  right  to  leave  his  vessel  and 
go  to  Ohio,  after  she  was  attached — he  was  bound  to  be  there 
to  protect  her.  We  have  shown  the  boat  was  in  the  custody 
of  the  marshal,  and  being  so,  the  owner  was  relieved  from  all 
concern  about  her.  It  was  his  good  fortune,  perhaps,  that  the 
boat  was  in  custody  during  the  winter  months,  when  she  could 
not  be  used,  and  under  the  responsibility  of  the  marshal. 

But  if  the  libellant  did  not  wish  to  run  the  hazard  of  a  loss 
to  himself,  by  reason  of  the  decay  or  liability  to  injury  of  the 
boat,  as  a  court  of  admiralty  is  always  open,  that  court  would, 
no  doubt,  on  his  application,  have  ordered  a  sale  of  the  vessel, 
the  proceeds  thereof  to  be  brought  into  court  to  abide  the 
event  of  the  suit.  These  proceeds  would  become  the  substi- 
tute of  the  thing  itself.  But  this,  in  no  degree,  relieves  the 
officer  of  the  liability  imposed  upon  him  by  law  to  use  due 
diligence  to  preserve  the  property. 

We  will  not  discuss  the  instructions,  passing  them  by  with 
the  remark,  they  were  correctly  disposed  of  by  the  court. 
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The  question  of  reasonable  care  and  diligence  was  fairly 
submitted  to  the  jury  under  them,  and  the  evidence  sustains 
the  verdict. 

Much  has  been  said  about  the  process  of  salting  vessels,  and 
the  expense  attending  it. 

The  evidence  is,  this  boat  was  salted  when  built,  which  was 
but  a  few  months  before  she  sunk  ;  that  she  cost  $10,000  ;  that 
her  hull  and  all  her  parts  were  staunch  and  sound ;  that  she 
could  earn,  in  towing,  from  forty-five  to  fifty  dollars  a  day ; 
that,  from  experiments  made,  the  salt  had  been  worked  out 
of  her  while  she  was  submerged,  before  it  could  have  taken 
much  effect  upon  the  timbers  ;  that  to  re-salt  her,  her  sides, 
planking,  or  some  of  it,  would  have  to  be  stripped,  and  the 
cost  would  be  heavy;  and  that  salt  tends  to  preserve  the 
timbers. 

Taking  into  consideration  the  expense  of  raising  the  boat, 
cleaning  her,  refitting  her,  the  loss  of  her  salting,  the  loss 
of  her  services  for  two  months  at  least,  the  verdict  is  not  too 
much,  and  might  well  have  been  more. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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William  T.  Cutter,  Administrator  of 

William  R.  Thompson,  deceased, 

v. 

Harvey  M,  Thompson  et  al. 

1.  Administrator — of  his  powers  respecting  incumbrances  upon  lands 
sought  to  be  sold  to  pay  debts.  It  was  held,  in  PJwlps,  Admr.  v.  Furiklwuser, 
39  111.  401,  that  the  statute  of  "  Wills"  gave  no  power  to  an  administrator  to 
involve  an  estate  in  litigation,  under  a  pretense  of  removing  an  incumbrance, 
with  a  view  to  a  better  price  when  it  shall  be  offered  for  sale  to  pay  debts. 
He  must  take  the  estate  as  he  finds  it,  and  if  incumbered,  or  there  be  clouds 
upon  the  title,  sell  it  subject  to  them. 

2.  Same — construction  of  the  act  of  1857,  in  that  regard.  The  rule  thus 
laid  down,  was  based  upon  certain  sections  of  the  statute  of  "  Wills,"  which 
had  been  repealed  by  the  act  of  1857,  amendatory  of  the  law  respecting  the 
sale  of  the  lands  of  an  estate  to  pay  debts,  but  the  act  of  1857  in  no  wise 
militates  against  the  doctrine  of  that  case  in  that  regard,  and  it  is  adhered  to. 

3.  The  act  of  1857  makes  no  substantial  change  in  the  law  as  it  was  con- 
tained in  the  repealed  sections,  except  that  now,  the  administrator  has 
authority  to  apply  for  the  sale  of  any  land,  to  which  the  intestate  had  claim 
or  title,  but  of  which  he  did  not,  technically,  die  seized.  Such  a  claim  may 
be  investigated  by  the  court,  under  the  act  of  1857,  in  the  mode  therein 
pointed  out,  and,  if  found  to  exist,  then  an  order  may  be  obtained  to  sell  it. 
But  it  was  not  intended  to  give  the  administrator  authority  to  engage  in 
litigation  for  the  purpose  of  removing  clouds  upon  title. 

Appeal  from  the  Circuit  Court  of  Du  Page  county ;  the 
Hon.  Sylvanus  Wilcox,  Judge,  presiding. 

This  was  a  suit  in  chancery  commenced  in  the  Circuit  Court 
of  McHenry  county,  by  t  Cutter,  as  the  administrator  of 
"William  R.  Thompson,  deceased,  to  subject  certain  lands, 
located  in  Du  Page  county,  of  which  he  died  seized,  to  the 
payment  of  his  debts.  The  judge  having  been  of  counsel  in 
the  case,  the  venue  was,  by  order  of  that  court,  changed  to  Du 
Page  county.  This  proceeding  was  based  upon  the  act  of 
1857,  amending  the  statute  of  Wills — and  was  brought  by 
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Cutter,  as  such  administrator,  to  remove  a  cloud  upon  the 
title.  The  lands  are  described  as  the  S.  W.  J  S.  3,  T.  39  K,  K. 
11  E.  It  appears  that  Thompson  purchased  these  lands,  sub- 
ject to  a  mortgage,  and  that  the  mortgage  was  foreclosed  after 
his  death,  and  that  neither  the  administrator  nor  the  heirs  of 
Thompson  were  made  parties  defendant.  This  and  various 
other  illegalities  in  the  proceeding  are  alleged,  which  it  is 
claimed  rendered  the  subsequent  sale  under  the  foreclosure 
null  and  void.  A  demurrer  was  filed  to  the  bill  for  want  of 
equity,  and  for  want  of  jurisdiction  of  the  McHenry  County 
Circuit  Court.  The  demurrer  was  sustained  and  the  bill 
dismissed.  The  complainant  brings  the  record  to  this  court 
on  appeal,  and  assigns  for  error  the  action  of  the  court 
in  sustaining  the  demurrer  and  dismissing  the  bill.  The 
single  question  presented  on  the  record  is,  as  to  the  authority 
of  an  administrator,  under  the  act  of  1857,  to  involve  the 
estate  in  litigation  to  remove  an  incumbrance  or  a  cloud  upon 
the  title,  upon  land  sought  to  be  subjected  to  the  payment  of 
debts,  under  pretense  of  securing  a  better  price  at  such  sale. 

Mr.  W.  T.  Burgess,  for  the  appellant. 

Mr.  John  J.  McKinnon,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  case  presented  by  this  record  must  be  governed  by  the 
case  of  Phelps,  Admr.  v.  Funkhouser  et  at.  39  111.  401. 

It  is  true,  in  the  argument  and  decision  of  that  cause,  no 
reference  was  made  to  the  act  of  1857 ;  it  was  decided  upon 
the  several  sections  of  the  statute  of  "Wills,"  quoted  and 
commented  on  in  that  opinion.  The  conclusion  which  we 
reached  was,  that  statute  gave  no  power  to  an  administrator 
to  involve  an  estate  in  litigation  under  a  pretense  of  removing 
an  incumbrance,  with  a  view  to  a  better  price  when  it  shall  be 
offered  for  sale  to  pay  debts.     He  must  take  the  estate  as  he 
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finds  it,  and  if  incumbered,  or  there  be  clouds  upon  the  title, 
sell  it  subject  to  them. 

The  act  of  1857,  (Gross'  Stat.  819,  sec.  132, 139)  indeed  the 
whole  act  being  considered,  makes  no  substantial  change  in 
the  sections  of  the  statute  of  Wills,  quoted  in  the  opinion  in 
Phelps'  case,  and  repealed  by  that  act,  except  that  by  the  act 
of  1857,  the  administrator  has  authority  to  apply  for  the  sale 
of  any  land,  to  which  the  intestate  had  claim  or  title.  It 
surely  was  not  designed,  by  that  act,  to  give  to  a  county  court, 
not  usually  composed  of  persons  learned  in  the  law  and 
familiar  with  chancery  proceedings,  the  power  to  inquire  into 
and  adjudicate  upon  such  intricate  questions  as  are  usually 
involved  in  disputed  titles  incumbered  by  a  cloud  or  other- 
wise. It  was  only  intended  to  confer  upon  them  and  upon  the 
circuit  courts,  the  power  to  apply  for  a  sale  of  land  of  which 
the  intestate  did  not,  technically,  die  seized,  but  such  to  which 
he  had  a  claim  of  title.  Such  claim  was  to  be  investigated  by 
the  court  in  the  mode  pointed  out  in  the  statute,  and  if  found 
to  exist,  then  an  order  might  be  obtained  to  sell  it.  Should 
the  scope  contended  for  by  appellant  be  given  to  this  act,  the 
most  ruinous  consequences  might  ensue,  and  a  claim  of  an 
estate  which  might  have  sold  for  its  value  when  offered  at 
public  sale  by  the  administrator,  might  be  wholly  lost  in 
fruitless  litigation.  We  do  not  believe  it  was  the  design 
of  the  legislature,  by  that  act,  to  do  anything  more  than  to 
allow  an  administrator  to  apply  for  the  sale  of  an  estate 
which  the  intestate  claimed,  but  of  which  he  did  not  die  seized. 

There  is  no  authority  given,  by  the  act  of  1857,  to  the  court  to 
adjudicate  upon  titles — to  remove  clouds  or  settle  equities ;  the 
sole  power  is  conferred  to  ascertain  if  the  personal  estate  has 
been  properly  applied  by  'the  administrator  in  payment  of 
debts,  and  if  there  be  a  deficiency,  and  what  portion  of  the 
real  estate,  to  which  claim  has  been  set  up,  shall  be  sold  to 
make  good  such  deficiency.  We  can  not  believe  it  was  the 
intention  of  the  legislature,  by  this  act,  to  confer  a  power  upon 
an  administrator  to  go  into  a  county  court,  or  circuit  court,  to 
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remove  a  cloud  upon  the  title  to  a  piece  of  land  to  which  his 
intestate  may  have  had  a  claim,  in  the  prosecution  of  which 
a  grievous  loss  might  ensue.  It  is  sufficient  for  the  adminis- 
trator, that  he  obtains  an  order  to  sell  such  an  estate,  leaving 
it  to  the  purchaser  to  contend  against  counter  claims.  Not 
believing  the  legislature  intended  to  give  an  administra- 
tor authority  to  make  such  hazardous  experiments,  we  are 
compelled  to  hold,  as  in  Phelps'  case,  that  the  authority  does 
not  exist,  and  must  affirm  the  judgment  of  the  circuit  court. 
See  post.  p.  531.  Decree  affirmed. 


Christian  Farni  et  al. 

v. 

Edward   P.  Tesson  et  al. 

Amended  injunction  bond — when  properly  fled.  The  original  injunction 
bond  filed  in  a  cause  was  insufficient,  and  a  motion  was  made  to  dissolve 
the  injunction  on  that  ground ;  thereupon  the  complainant  moved  for  leave 
to  file  an  amended  bond,  and  an  amended  bond  was  filed :  Held,  that  upon 
an  order  of  the  court  refusing  the  motion  to  dissolve  the  injunction,  the 
amended  bond  would  be  presumed  to  be  properly  upon  the  files,  even  in  the 
absence  of  an  order  of  court  expressly  granting  leave  for  it  to  be  filed ;  and 
in  an  action  upon  such  bond,  it  could  not  be  alleged  against  it,  it  was  filed 
without  leave  of  the  court. 

Writ  of  Error  to  the  Circuit  Court  of  "Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  opinion  states  the  case. 

I  Mr.  Alexander  McCoy  and  Mr.  H.  B.  Hopkins,  for  the 
plaintiffs  in  error. 
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Messrs.  Inoersoll  &  McCune,  for  the  defendants  in  error. 
Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Tesson  and  Danjin  recovered  a  judgment  against  Boutcam 
and  Carey,  upon  which  an  execution  was  issued  and  levied  on 
real  and  personal  property.  The  defendants  in  the  execution 
obtained  an  injunction  against  the  sheriff,  in  consequence  of 
which  the  personal  property  levied  upon  was  released.  The 
injunction  bond  first  given  was  defective,  and  was  not  in 
compliance  with  the  order  allowing  the  injunction.  The 
defendants  moved  to  dissolve  on  that  ground,  and  the  com- 
plainants, on  the  12th  of  January,  1858,  filed  a  new  bond  with 
the  clerk,  and  on  the  30th  of  the  same  month  moved  for  leave  to 
file  the  bond  nunc  pro  tunc.  The  record  does  not  show  leave 
granted,  but  in  March,  1858,  the  motion  to  dissolve  was  heard, 
and  an  order  was  entered,  which,  though  very  imperfectly 
drawn,  can  only  be  understood,  in  view  of  the  entire  record, 
as  overruling  the  motion  to  dissolve.  Whether  the  order  is 
to  be  construed  as  expressly  overruling  the  motion  or  not,  it 
is  certain  the  court  did  not  then  allow  it,  as  the  record  shows 
that  at  the  subsequent  October  term,  a  motion  to  dissolve  was 
heard  on  "  the  bill,  answers,  exhibits,  affidavits  and  evidence 
on  file  in  said  cause,"  and  the  court  dissolved  the  injunction, 
whereupon  the  complainants  dismissed  the  bill. 

This  is  a  suit  on  the  second  bond  filed,  and  it  is  defended 
on  the  ground  that  it  was  filed  without  the  authority  of  the 
court,  and  never  accepted  by  the  defendants  in  that  suit,  the 
plaintiffs  in  this. 

We  are  of  opinion  that  the  answer  made  to  this  position  is 
entirely  satisfactory.  It  \vas  the  duty  of  the  complainants, 
under  the  order  allowing  the  injunction,  to  file  a  good  and  suffi- 
cient bond.  Instead  of  doing  this,  they  filed  one  admitted  to 
be  insufficient.  It  was  the  right  of  the  defendants,  as  soon  as 
they  brought  this  defect  to  the  notice  of  the  court,  to  have  the 
injunction   dissolved.     The   complainants,   to   prevent   this, 
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placed  upon  the  files  of  the  court  such  a  bond  as  it  was  their 
duty  to  have  given  in  the  first  instance,  and  they  sought,  by 
motion  in  court,  to  have  this  act  ratified.  The  record,  it  is 
true,  shows  no  such  authority  given,  but  as  the  court  refused 
to  allow  the  motion  to  dissolve  the  injunction,  we  must  pre- 
sume it  did  so  because  of  the  new  bond  on  file.  We  do  not 
say  this  was  the  proper  course  to  pursue,  but  as  the  original 
bond  was  admitted  to  be  worthless  by  the  complainants'  cross 
motion  for  leave  to  file  a  new  one  nunc  pro  tunc,  and  as  the 
court  did  not  dissolve  the  injunction,  we  can  explain  its  action 
only  by  the  fact  that  the  new  bond  was  on  file,  and  considered 
by  the  court  as  properly  filed.  The  evidence  of  complainants' 
counsel  in  regard  to  their  motives  in  placing  this  bond  on  file, 
we  do  not  consider  admissible.  The  bond  was  in  point  of  fact 
filed,  and  the  action  of  the  court  shows  that  it  regarded  the 
bond  as  filed,  and  it  was  accepted  by  the  defendants  in  the 
same  sense  as  defendants  always  accept  a  bond  in  cases  of  this 
kind,  not  willingly,  but  from  necessity.  They  asked  the  court 
to  decide  that  no  bond  was  on  file  and  dissolve  the  injunction, 
and  this  the  court  refused  to  do.  The  complainants  had  the 
benefit  of  this  bond.  It  was  the  only  valid  bond  they  filed  in 
obedience  to  the  order  granting  the  injunction  ;  it  was  executed 
by  the  same  parties  as  the  imperfect  bond,  and  as  it  was  duly 
executed  and  filed  in  that  cause,  and  must  have  been  so  treated 
by  the  court,  and  as  the  plaintiffs  in  this  suit  lost  their  levy  on 
the  personal  property  by  means  of  the  injunction  wrongfully 
sued  out,  it  can  not  now  be  permitted  to  these  defendants  to 
say  that  their  bond  thus  executed  and  filed  was  not  valid, 
because  the  record  shows  no  formal  order  authorizing  it  to  be 
done.  The  original  order  allowing  the  injunction  required 
the  complainants  in  that  suit  to  give  a  valid  bond.  This  bond 
is  the  only  valid  bond  ever  given  by  them.  It  was  given  in 
order  to  comply  with  such  order.  Its  filing  with  the  clerk 
was  a  virtual  delivery.  The  defendants,  the  present  plaintiffs, 
were  compelled  by  the  action  of  the  court  to  accept  it,  and 
every  consideration  of  justice  demands  that  they  should  be 
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permitted  to  maintain  their  suit,  and  that  the  defendants  should 
not  be  allowed  to  deny  the  validity  of  their  own  act. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Clark  L.  Barber,  Impleaded  with 

Jacob  Crawford 

v. 

Trustees  of  Schools. 


1.  Trespass  quare  clausum  fregit — of  t7ie  character  of 
required.  While  it  is  true,  that  trespass  quare  clausum  only  can  be  main- 
tained for  an  injury  to  the  possession,  yet  it  is  not  necessary,  to  maintain  the 
action,  that  the  possession  should  be  visible  and  actual,  for,  unless  there  be 
an  adverse  occupancy,  the  ownership  in  fee  draws  to  it  the  legal  possession. 

2.  Parties  plaintiff — in  an  action  for  trespass  upon  school  lands. 
Under  the  act  of  February  16, 1865,  the  board  of  trustees  of  schools  in  each 
township  are  invested,  in  their  corporate  capacity,  with  the  legal  title  to 
school  lands,  and  such  board  can  alone  maintain  an  action  for  a  trespass 
committed  upon  such  lands,  while  not  in  the  occupancy  of  any  other  person, 
although  such  trustees  may  not  themselves  be  in  the  actual  occupancy  of 
the  premises. 

3.  It  may  be,  if  the  premises  were,  at  the  time  the  trespass  was  commit- 
ted, in  actual  use  and  occupancy  for  school  purposes,  the  school  directors, 
who  have  the  supervision  of  the  schools,  might  maintain  the  action. 

4.  Abandonment — what  constitutes.  The  owner  of  a  piece  of  land  con- 
veyed the  same  to  school  trustees,  for  the  purpose  of  erecting  thereon  a  school 
house.  A  condition  in  the  deed  was,  if  the  property  should  cease  to  be  used 
for  school  purposes,  it  should  revert  to  the  grantor.  A  school  house  was 
erected  upon  the  ground,  and  a  school  was  kept  therein,  under  the  school 
authorities,  for  six  months  in  each  year,  from  the  time  the  building  was 
erected,  in  the  fall  or  winter  of  1859,  until  August,  1866,  and  in  the  follow- 
ing month  of  September  the  house  was  occupied  by  a  family,  and  continued 
so  occupied  for  the  period  of  one  year,  but  not,  as  appears  from  the  record, 
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by  the  permission  of  the  school  authorities.  Held,  that  the  facts  did  not 
show  such  an  abandonment  of  the  premises  as  that  they  would  revert  to  the 
grantor  and  entitle  him  to  re-enter.  If  the  party  occupying  the  school 
house  as  a  residence,  entered  under  the  grantor,  without  the  permission  of 
the  school  authorities,  or  as  an  intruder,  in  neither  case  would  it  operate  as 
an  abandonment  of  the  premises  for  school  purposes. 

5.  Nor  would  the  fact,  there  was  no  school  held  in  the  district  for  the 
year  the  house  was  so  adversely  occupied,  or  a  failure  of  the  school  author- 
ities for  that  period  of  time  to  eject  the  occupant,  work  a  forfeiture  under 
the  deed. 

Appeal  from  the  Circuit  Court  of  DeKalb  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Divine  &  Pratt,  for  the  appellant. 

Messrs.  Kellum  &  Robinson  and  Mr.  A.  B.  Coon,  for  the 
appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  by  appellees  against 
appellant  and  Jacob  Crawford,  for  removing  a  building  erected 
and  formerly  used  as  a  school  house  by  the  directors  of 
district  No.  4,  in  township  40  north,  range  4  east.  The  first 
and  second  counts  of  the  declaration  describe  the  trespass  as 
being  done  to  real  property,  and  in  the  third  and  fourth,  as  to 
personalty,  the  house  being  described  as  a  chattel.  After 
hearing  the  evidence  and  receiving  the  instructions  of  the 
court,  the  jury  found  a  verdict  for  the  plaintiffs.  A  motion 
for  a  new  trial  was  entered,  but  was  overruled  by  the  court, 
and  judgment  rendered  on  the  verdict,  to  reverse  which  this 
appeal  is  prosecuted. 

It  is  not  disputed  that  the  property  had  been  conveyed  by  a 
sufficient  deed  to  the  township  trustees,  for  the  use  of  school 
district  number  four.     But  it  is  ur^ed  that  the  grantees  were 
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not  in  possession  of  the  honse,  or  the  gronnd  upon  which  it 
stood,  at  the  time  of  its  removal,  and  that  they  had  never  been ; 
and  that  as  the  action  of  trespass  quare  clausum  f  regit  only 
can  be  maintained  for  an  injury  to  the  possession,  this  action 
must  fail.  While  it  may  be  true  that  it  only  lies  for  an  injury 
to  the  possession,  still  it  is  equally  true,  the  ownership  in 
fee  draws  to  it  the  legal  possession,  unless  there  be  an  adverse 
occupancy.  This  is  a  firmly  established  rule  of  law;  fully 
recognized  by  text  writers  and  adjudged  cases. 

Such  being  the  rule,  and  there  being  in  this  case  no  adverse 
possession  of  the  houae  and  ground,  in  contemplation  of  law, 
the  township  trustees,  holding  the  fee,  were  in  possession,  and 
could  maintain  an  action  for  the  wrongful  invasion  of  that  pos- 
session and  injuries  committed  on  the  property.  Nor  does  it 
matter  that  they  held  the  property  for  the  use  of  the  district, 
as  the  fee  was  vested  in  them.  They  held  the  legal  title,  and 
had  the  legal  right  to  maintain  an  action  for  an  injury  perpe- 
trated on  the  property.  The  39th  section  of  the  school  law 
authorizes  them,  in  terms,  to  receive  any  gift,  grant  or  dona- 
tion, for  the  use  of  any  school  or  schools  ;  and  they  are  vested 
in  their  corporate  capacity  with  the  care  and  custody  of  all 
school  houses  and  school  house  sites  ;  but  the  supervision  and 
conduct  of  schools  is  vested  in  the  directors  of  each  district  in 
which  the  property  is  situated. 

There  is  no  provision,  which  we  have  been  able  to  find, 
wThich  vests  the  title  in  the  school  directors,  but  they,  under 
the  law  and  by  this  deed,  have  the  right  to  appropriate  the 
property  to  the  use  of  schools  of  the  district.  And  they 
may  even  require  the  trustees  to  sell  the  property  and  pay 
them  the  proceeds  of  the  sale,  to  enable  them  to  erect  another 
house,  by  taking  the  steps  pointed  out  by  the  law.  But  the 
directors,  in  this  case,  had  but  a  beneficial  interest  in  this  pro- 
perty. Had  they  been  in  the  actual  occupancy  of  the  house 
by  a  school,  when  the  trespass  was  committed,  they  probably 
might  have  maintained  the  action.  But  they  were  not  in  pos- 
session, nor  had  they  the  title,  and  hence  could  not  maintain 
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an  action.  This  action  was  well  brought  by  the  township 
trustees,  and  no  error  is  perceived  in  the  manner  of  commenc- 
ing the  suit. 

We  now  come  to  the  important  question  in  the  case,  whether 
there  was  such  an  abandonment  of  the  property  as  re-vested 
the  title  in  appellant,  and  as  authorized  him  to  re-enter  and 
appropriate  the  property  to  his  own  use.  The  land  was  con- 
veyed by  appellant  to  the  appellees,  and  the  deed  contained 
this  provision: 

"  And  it  is  agreed  by  and  between  the  parties  above  named, 
that  in  case  said  land  should  not  be  used  for  school  house  site, 
or  if  the  directors  of  said  district  should  choose  another  site 
for  a  school  house  in  district  No.  4,  in  said  township,  then  the 
above  described  real  estate  shall  revert  back  to  the  said  Clark 
L.  Barber  and  his  heirs  and  assigns." 

It  is  under  this  condition  that  appellant  claims  the  pro- 
perty had  reverted  to  him.  It  is  not  claimed  that  another  site 
had  been  selected,  or  that  the  property  had  not  been  used  for 
a  school  house  site.  On  the  contrary,  it  appears  that  a  school 
house  was  erected  upon  it  and  a  common  school  had  been 
kept  in  the  house,  but  appellant  claims  that  the  school  had  not 
been  kept  in  the  house  in  such  a  manner  as  to  indicate  that 
they  intended  to  hold  and  occupy  it,  for  school  purposes,  and 
that  it  appears,  from  the  manner  in  which  it  was  occupied, 
that  it  had  been  abandoned  by  them. 

It  appears  that  after  the  erection  of  the  house,  a  school  was 
taught  in  it,  under  the  authority  of  the  directors  of  the  dis- 
trict, for  six  months  in  each  year,  until  Doudle  took  possession, 
in  November  of  1866.  It  appears  that  a  school  had  been 
taught  in  it  for  the  same  period  during  that  year,  which  had 
only  expired  in  the  previous  month  of  August.  And  this  ten- 
ant occupied  the  house  for  the  space  of  about  one  year.  It 
may  be  reasonably  inferred  that  Doudle,  who  cultivated  appel- 
lant's farm,  was  his  tenant,  and  was  in  possession  under  him. 
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The  ground  upon  which  the  house  stood  had  been  a  part  of 
appellant's  farm,  and  Doudle  seems  to  have  used  it  in  connec- 
tion with  the  farm.  And  if  appellant,  by  himself  or  agent, 
placed  his  tenant  in  possession,  it  is  with  a  bad  grace  that  he 
now  insists  that  the  directors  have  abandoned  it  and  the  pro- 
perty has  reverted  to  him. 

On  the  other  hand,  if  Doudle  was  an  intruder  and  not  let  in 
by  appellant,  and  he  held  adverse  possession  until  just  before 
appellant  removed  the  building,  we  are  not  prepared  to  hold 
that  there  was  an  abandonment.  It  was  impracticable  to  main- 
tain a  school  in  the  building  while  it  was  occupied  by  a  family, 
and  we  can  not  say  that  because  an  action  was  not  brought 
against  Doudle  to  recover  possession,  it  must  be  inferred 
there  was  an  abandonment  of  the  property  by  the  school 
authorities.  .Nor  would  it  be  reasonable  to  hold  that  a  com- 
munity who  have  raised  money  and  erected  a  building  for 
school  purposes,  should  lose  it  by  the  failure  of  the  directors 
to  perform  their  duty  for  an  entire  year,  by  not  maintaining  a 
school.  To  enforce  a  forfeiture,  under  such  circumstances, 
would  be  harsh  and  unreasonable.  To  authorize  such 
action,  the  evidence  should  be  clear  and  satisfactory  that  there 
had  been  an  abandonment.  In  this  case  we  fail  to  see  any 
sufficient  evidence  of  an  intention  to  abandon  this  property. 
It  may  be  it  was  the  duty  of  the  school  officers  to  have 
brought  suit  to  regain  possession,  but  a  mere  failure  by  them 
to  perform  such  a  duty,  should  not  produce  such  consequences 
upon  the  community  as  the  loss  of  the  property. 

It  may  be  said  the  building  was  of  but  little  value,  and  the 
loss  comparatively  trifling,  but  the  principle  involved  is  the 
same  as  if  it  had  been  worth  many  thousands.  Nor  can  we 
infer  an  abandonment  of  the  house  because  there  was  no  school 
taught  in  the  district  during  the  year  the  house  was  in  adverse 
possession,  or  because  parents  were  compelled  to  send  their 
children  to  school  in  other  districts,  or  permit  them  to  remain 
uneducated.  To  do  so  had  become  a  matter  of  necessity,  and 
no  inference  prejudicial  to  the  right  to  hold  the  property  for 
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school  purposes  can  be  drawn  from  that  fact.  There  is,  we 
think,  an  entire  absence  of  evidence  to  show  that  the  property 
was  abandoned  for  school  purposes.  We  discover  no  error  in 
the  instructions  given,  or  in  the  refusal  of  those  asked  by 
appellant.  They  were  either  opposed  to  the  views  here 
expressed,  or  did  not  relate  to  the  true  issues  being  tried. 

We  perceive  no  error  in  the  record  and  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


Andrew  J.  Kindred 

v. 

Joseph  Stitt  et  al. 

1.  Arrest — by  a  private  person.  A  private  person  has  no  right  to  arrest 
a  person  on  mere  suspicion  that  he  has  been  guilty  of  a  crime.  A  mere 
suspicion  of  guilt  does  not  authorize  a  person,  without  a  warrant,  to  make 
an  arrest.  A  private  person  should  not  be  justified,  unless  a  crime  has  been 
committed,  and  the  person  arrested  is  shown  to  be  the  guilty  party. 

2.  By  the  common  law,  any  private  person,  who  is  present  when  a 
felony  is  committed,  is  bound  to  arrest  the  felon,  on  pain  of  fine  and  impris- 
onment, if  he  escapes  through  his  negligence.  But  it  is  hardly  considered, 
under  our  statute  and  usual  practice  in  such  cases,  that  this  obligation  rests 
upon  a  private  individual,  though  it  would  be,  doubtless,  his  duty  to  attempt 
an  arrest  if  one  could  be  made  without  injury  or  peril  to  himself. 

3.  Arrest — by  an  officer — out  of  Ms  county.  The  fact  that  a  person  is  a 
police  constable  in  one  county,  and  a  detective,  gives  him  no  more  official 
authority  to  make  an  arrest,  without  a  warrant,  in  another  county,  than  is 
given  to  a  private  citizen  of  another  State. 

4.  Even  when  a  warrant  is  issued,  its  execution  is  confined  to  the  county 
in  which  it  issues,  except  when  the  offender  shall  cross  the  line  into  an 
adjoining  county  the  officer  may  pursue  him  into  such  adjoining  county, 
and  there  make  the  arrest. 

26— 51st  III. 


402  Kindred  v.  Stitt  et  al.  [Sept.  T., 

Syllabus.    Statement  of  the  case. 

5.  Arrest — by  a  private  person — course  to  be  pursued.  When  a  private 
person  has  apprehended  another  for  felony,  he  may  either  deliver  him  into 
the  hands  of  a  constable,  or  he  may  carry  him  to  any  jail  in  the  county ; 
but  the  safest  course  is  to  cause  him,  so  soon  as  convenience  will  permit,  to 
be  brought  before  some  justice  of  the  peace,  by  whom  the  prisoner  may  be 
examined  and  bailed,  or  committed  to  prison. 

6.  Probable  cause— -for  arrest.  In  an  action  of  trespass  for  an  illegal 
arrest  and  imprisonment,  it  appeared  that  shortly  before  the  arrest,  several 
burglaries  had  been  committed  in  the  neighborhood  where  the  arrest  was 
made,  and  a  few  days  prior  thereto,  the  plaintiff  had  been  seen  in  company 
with  noted  and  suspected  characters,  and  evidence  was  adduced  showing 
the  plaintiff  himself  had  a  bad  character  by  report.  This  was  held,  not  to 
afford  probable  cause  for  his  arrest  by  the  defendants,  neither  of  them  hav- 
ing a  warrant,  and  neither  of  them  an  officer  of  the  county  authorized  to 
make  an  arrest  without  a  warrant. 

7.  Measure  op  damages — in  an  action  for  illegal  arrest  and  imprison- 
ment. What  occurred  after  the  arrest,  transporting  the  prisoner  to  a  foreign 
county,  and  there  confining  him  in  a  filthy  cell,  and  discharging  him  with- 
out an  examination,  the  arrest  being  unjustifiable,  are  proper  to  be  consid- 
ered by  the  jury  in  estimating  the  damages. 

Appeal  from  the  Circuit  Court  of  "Woodford  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  an  action  of  trespass,  for  an  assault  and  false 
imprisonment,  brought  in  the  court  below  by  Andrew  J.  Kin- 
dred against  Stitt,  Blair  and  Towers. 

It  appears  from  the  evidence  that  prior  to  the  5th  of  Octo- 
tober,  1867,  several  burglaries,  and  other  crimes,  had  been 
committed  in  "Woodford  county,  in  this  State,  and  that  the 
plaintiff,  Kindred,  was  suspected  of  being  one  of  the  guilty 
parties.  Accordingly,  on  the  5th  of  October,  the  defendants, 
Stitt  and  Blair,  citizens  of  "Woodford  county,  and  Towers,  a 
police  constable  and  detective,  residing  in  Peoria  county, 
placed  handcuffs  upon  him  and  conveyed  him  to  Peoria 
county,  where  he  was  placed  in  jail,  in  a  filthy  cell,  and 
detained  there  for  a  period  of  three  days,  when  he  was  dis- 
charged without  an  examination,  and  without  having  been 
taken  before  a  magistrate  for  that  purpose.  Neither  of  the 
parties  who  participated  in  the  arrest  had  any  warrant  therefor. 
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It  seems  that  the  detective,  Towers,  had  been  informed,  by 
telegraph,  by  a  citizen  of  Woodford  county,  that  some  horses 
had  been  stolen  near  Eureka,  in  that  county,  and  upon  com- 
ing to  Eureka,  Towers  was  informed  by  some  of  the  citizens 
of  the  various  other  crimes  which  had  been  committed  in  the 
neighborhood,  and  was  employed  by  them  to  ferret  out  the 
guilty  parties.  Towers  testified  that  he  had  been  informed 
that  the  plaintiff  kept  company  with  Chambers,  Moss  and 
Mishler — persons  of  bad  character — Chambers  and  Mishler 
being  supposed  to  be  thieves,  and  Moss  being  in  the  habit  of 
gambling  and  drinking.  It  was  also  proven  by  several  wit- 
nesses that  a  few  days  before  the  burglaries  were  committed, 
on  a  Sunday,  the  plaintiff  was  seen  in  Cruger,  a  place  about 
two  miles  from  Eureka,  in  company  with  his  brother  William, 
(who  was  also  a  suspected  character,)  and  Chambers  and  Mish- 
ner.  Evidence  was  also  adduced  showing  that  the  plaintiff 
had  a  bad  character  by  report. 

These  were  the  principal  facts  relied  upon  as  showing  proba- 
ble cause  for  the  arrest  of  the  plaintiff. 

The  jury  returned  a  verdict  for  the  defendants,  and  judg- 
ment was  entered  accordingly.  The  plaintiff  thereupon, 
appealed,  and  assigns  for  error  that  the  verdict  was  con- 
trary to  the  law  and  evidence. 

Messrs.  Harper  &  Cassell,  Messrs.  Ingersoll  &  McCune, 
and  Mr.  S.  D.  Pttterbaugh,  for  the  appellant,  insisted  that  the 
arrest  was  illegal ;  that  under  our  statute  an  officer  is  not 
authorized  to  make  an  arrest  out  of  his  proper  county  without 
a  warrant,  and  that  in  this  case  there  was  no  reasonable  ground 
of  suspicion  to  justify  any  of  the  defendants.  Counsel  also 
contended  that  even  if  all  the  defendants  had  authority  to 
make  the  arrest,  it  could  only  be  for  the  purpose  of  taking 
the  accused  before  a  magistrate  for  examination.  Citing 
Dodds  et  al.  v.  Bowen,  43  111.  95. 

Messrs.  Burns  &  Barnes,  for  the  appellees  Stitt  and  Blair. 
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An  action  will  not  lie  against  a  peace  officer  for  arresting  a 
person,  bona  fide,  on  a  charge  of  felony,  without  warrant, 
though  it  turn  out  that  no  felony  was  committed.  So  when 
one  is  suspected  of  receiving  stolen  goods,  he  may  be  so  de- 
tained without  warrant  to  answer  to  the  charge,  and  the  party 
arrested  may  be  taken  to  prison  till  he  can  be  put  upon  his 
examination,  without  first  taking  him  before  a  magistrate. 

1  Hilliard  on  Torts,  235 ;  Samuel  v.  Payne,  1  Doug.  359 ; 
Rohan  v.  Swaine,  5  Cush.  281 ;  Davis  v.  Russell,  2  Moore  & 
Payne,  590  ;  3  Eng.  Com.  Law  190 ;  9  do  688 ;  12  do  735 ; 
13  do  287;  15  do  618. 

An  officer  may  act  upon  information,  not  under  oath,  of  his 
neighbors  in  whom  he  has  confidence,  and  if  he  acts  with  the 
belief  that  the  arrest  is  necessary  and  detains  the  felon  a  rea- 
sonable time  for  the  purposes  of  fair  investigation  as  to  the 
charge,  he  is  not  liable  for  false  imprisonment,  and  it  is  for 
the  officer  to  judge  of  the  necessity  of  an  immediate  arrest  to 
prevent  escape,  and  for  the  jury  alone  to  say  whether  he  had 
cause  to  suspect  the  party  charged,  guilty,  and  if  he  act  in 
good  faith  he  is  not  chargeable,  whether  the  party  arrested 
turn  out  to  be  guilty  on  examination  or  not.  Rohan  v.  Swaine, 
5  Cushing,  281 ;  1  Hale's  P.  C.  587;  Dane's  Abrid.  588; 
Bacon's  Ab.  Constable  (C.;)  Samuel  v.  Payne,  1  Doug.  359 ; 
Beckworth  v.  Philby,  6  Barn.  &  Cress.  635. 

The  officer  may,  after  arrest,  discharge  the  prisoner  without 
taking  him  before  a  magistrate.  MeClougan  v.  Clayton  and 
Reding,  3  English  Com.  Law  190 ;  24  do  673. 

Proof  of  reasonable  suspicion  of  felony  where  a  private 
person  imprisons,  goes  in  mitigation  of  damages,  and  where 
such  person  acts  in  good  faith,  nominal  damages  only  should 
be  allowed.     12  English  Com.  Law,  617. 

Mr.  John  Clark,  for  the  same  appellees,  in  addition,  cited 

2  Hale's  Pleas  of  the  Crown,  76,  80;  1  Boss  on  Crimes,  593, 
595 ;  Law  Beporter,  169,  173,  N.  S.  6  Term  B.  315 ;  section 
40  of  the  Criminal  Code. 
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Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 


This  was  an  action  of  trespass,  for  an  assault  and  false 
imprisonment,  and  a  verdict  and  judgment  for  the  defendants. 
To  reverse  this  judgment  the  plaintiff  appeals,  and  makes  the 
point,  that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence, and  a  new  trial  should  have  been  granted. 

The  facts  show  the  arrest  of  the  plaintiff,  without  any  war- 
rant, by  private  persons,  in  the  county  where  he  lived,  and 
taken  to  another  county,  and  there  confined  in  jail  in  a  filthy 
cell,  and  discharged  without  examination. 

Writers  on  criminal  law  and  proceedings  say,  that,  in  gene- 
ral, an  arrest  may  be  made  in  three  ways :  by  warrant ;  by  an 
officer  without  a  warrant ;  by  a  private  person  without  a  war- 
rant. 

A  warrant,  under  our  law,  is  usually  issued  by  a  justice  of 
the  peace,  on  a  complaint  made  to  him,  under  oath,  that  a 
criminal  offense  has  been  committed  in  his  county.  The  war- 
rant for  the  arrest  is  usually  directed  to  all  sheriffs,  coroners 
and  constables  within  the  State.  If  the  criminal  be  arrested, 
he  is  to  be  proceeded  against  as  provided  by  sees.  203-207 
of  the  criminal  code.  Gross'  Stat.  The  execution  of  the 
warrant  for  the  arrest  is  confined  to  the  county  in  which  it 
issues,  except  when  the  offender  shall  cross  the  line  into  an 
adjoining  county  the  officer  may  pursue  him  into  such  adjoin- 
ing county,  and  there  make  the  arrest.     Sec.  207  ib. 

The  magistrate  issuing  the  warrant  may  make  an  order  on 
it  authorizing  a  person  (to  be  named  in  the  warrant)  to  execute 
it,  and  he  may  execute  it  anywhere  in  the  State,  by  appre- 
hending and  conveying  the  offender  before  the  magistrate  who 
issued  the  warrant,  or  before  some  other  justice  of  the  peace 
of  the  same  county.     Sec.  208. 

The  law  enjoins  upon  all  persons  making  an  arrest  to 
acquaint  the  party  named  in  the  warrant,  either  before  or  after 
his  arrest,  with  the  substance  of  the  warrant,  if  requested.     1 
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Ch.  Crim.  Law,  51 ;  2  Hawkins'  Pleas  of  the  Crown,  Ch.  13, 
sec.  28. 

After  making  the  arrest,  it  is  the  duty  of  the  officer  to  con- 
vey the  party,  as  soon  as  possible,  before  the  magistrate, 
according  to  the  import  of  the  warrant,  (2  Hale's  Pleas  of  the 
Crown,  119)  and  in  conveying  him  the  officer  should  use  no 
more  restraint  than  is  necessary  to  prevent  his  escape. 

As  to  the  arrest  by  an  officer  without  a  warrant,  it  is  settled, 
that  a  justice  of  the  peace  may  apprehend,  or  cause  to  be 
apprehended,  by  verbal  order  merely,  any  person  committing 
a  felony  or  breach  of  the  peace  in  his  presence.  1  Hale's  P. 
C.  86.  But  if  it  is  committed  in  his  absence,  he  must  issue  a 
warrant  in  due  course  of  law  to  apprehend  the  offender.  1 
Ch.  Cr.  Law,  24,  25.  Sheriffs  and  coroners  and  constables  may, 
by  the  common  law,  apprehend  any  felon  within  their  county 
without  warrant.  4  Bl.  Com.  289 ;  1  Hale's  P.  C.  587.  In 
case  of  a  felony  actually  committed,  a  constable  may,  upon 
probable  suspicion,  arrest  the  party ;  but  if  the  suspicion  does 
not  arise  in  his  own  mind,  he  should  inquire  scrupulously  into 
the  causes  of  the  suspicion,  and  he  will  be  justified  in  making 
the  arrest,  should  it  afterwards  appear  that  no  felony  had  been 
committed,  provided  he  had  reasonable  grounds  to  suspect  the 
party  arrested — such  grounds  as  should  influence  the  conduct 
of  a  prudent  and  cautious  man  under  the  circumstances.  This 
by  the  common  law ;  but  under  our  statute  it  is  made  the  duty 
of  a  constable,  when  any  felony  or  breach  of  the  peace  is 
committed  in  his  presence,  forthwith  to  apprehend  the  person 
committing  it,  and  bring  him  before  some  justice  of  the  peace 
to  be  dealt  with  according  to  law.     Gross'  Stat.  401,  sec.  88. 

In  the  case  of  Board  v.  Djodds  et  al.,  43  111.  95,  which  was 
an  action  for  an  assault  and  false  imprisonment,  it  was  held, 
that  a  plea,  intended  as  a  justification  by  the  officer  making 
the  arrest  averring  that  the  plaintiff  was  an  idle  person,  and 
consorted  with  persons  of  known  bad  character,  and  that  a 
larceny  had  been  recently  committed  in  the  neighborhood, 
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and  that  he  had  been  informed  the  plaintiff  was  accessory  to 
the  crime,  and  that  he  believed,  and  had  probable  cause  for 
believing,  that  he  was  guilty,  and  had,  therefore,  arrested  him, 
and  taken  him  before  two  justices  of  the  peace,  and  had  him 
examined  on  the  charge,  and  that  the  defendant  was  a  peace 
officer,  would  be  a  good  plea  of  justification.  To  authorize 
an  officer  without  warrant  to  arrest  a  person  on  suspicion  that 
he  is  guilty  of  crime,  there  must  be  such  circumstances  of 
suspicion  that  the  party  arrested  was  guilty  as  renders  it  pro- 
bable that  the  accused  had  committed  the  crime ;  and  it  was 
further  said,  a  private  person  had  no  right  to  arrest  on  mere 
suspicion — that  a  mere  suspicion  of  guilt  does  not  authorize 
all  persons,  without  a  warrant,  to  make  an  arrest.  To  pre- 
vent breaches  of  the  peace,  and  perhaps  bloodshed,  a  private 
individual  should  not  be  justified  unless  a  crime  has  been 
committed,  and  the  person  arrested  is  shown  to  be  the  guilty 
party.  A  constable,  having  reasonable  ground  to  suspect 
a  felony  has  been  committed,  is  authorized  to  detain  the 
suspected  party  until  inquiry  can  be  made  by  the  proper 
authorities.  Whether  or  not  there  was  reasonable  ground  for 
suspicion,  is  a  nlixed  question  of  law  and  fact — the  circum- 
stances to  show  it  reasonable  being  the  fact,  but  whether, 
admitting  the  facts  to  be  true,  they  amount  to  a  justification, 
being  a  question  of  law. 

As  to  an  arrest  by  a  private  person,  it  is  held,  that  any  pri- 
vate person  who  is  present  when  a  felony  is  committed,  is 
bound  by  law  to  arrest  the  felon,  on  pain  of  fine  and  imprison- 
ment if  he  escape  through  his  negligence.  This  is  the  common 
law.  2  Hawkins'  Pleas  of  the  Crown,  74.  Yet  we  should 
hardly  consider,  under  our  statute  and  usual  practice  in  such 
cases,  that  this  obligation  rests  upon  a  private  individual, 
though  it  would  be,  doubtless,  his  duty  to  attempt  an  arrest 
if  one  could  be  made  without  injury  or  peril  to  himself.  Our 
criminal  code  provides  that  every  male  person  above  eighteen 
years  of  age  must  go  to  the  assistance  of  an  officer  having 
criminal  process  for  the  arrest  of  an  offender,  and  to  aid  in 
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retaking  a  person  who,  after  having  been  arrested  or  confined, 
may  have  escaped,  and  to  aid  in  preventing  any  breach  of  the 
peace  or  the  commission  of  any  criminal  offense,  when  law- 
fully required  by  the  officer,  or  by  any  judge,  justice  of  the 
peace,  or  other  officer  concerned  in  the  administration  of 
justice,  under  penalties  for  his  refusal,  in  any  sum  not  less  than 
ten  dollars,  nor  more  than  fifty  dollars.  Gross'  Stat.  211, 
sec.  140. 

"When  a  private  person  has  apprehended  another  for  felony, 
he  may  either  deliver  him  into  the  hands  of  a  constable,  or 
he  may  carry  him  to  any  jail  in  the  county ;  but  the  safest 
course  is  to  cause  him,  so  soon  as  convenience  will  permit, 
to  be  brought  before  some  justice  of  the  peace,  by  whom 
the  prisoner  may  be  examined  and  bailed,  or  committed  to 
prison.     lb. 

The  plea  in  this  case  was,  not  guilty,  with  leave  to  give 
special  matter  in  evidence ;  and  it  was  proved,  by  Harvey, 
Parker  and  Murray,  that  shortly  before  the  arrest  of  plaintiff, 
several  burglaries  had  been  committed  by  some  one  or  more 
persons,  near  Eureka,  and  valuable  property  stolen,  and  that 
plaintiff  had  been  seen  in  Crugers,  with  his  brother  William, 
Perry  Chambers  and  Mishler,  noted  and  suspected  characters, 
the  Sunday  preceding  the  burglaries,  and  evidence  was  adduced 
showing  the  plaintiff  had  a  bad  character  by  report,  though 
none  was  adduced  against  him  as  a  man  of  truth  and  veracity. 
"We  do  not  think  that  single  circumstance  afforded  probable 
ground  for  his  arrest  by  the  defendants,  neither  of  them  hav- 
ing a  warrant,  and  neither  of  them  an  officer  of  the  county 
authorized  to  make  an  arrest  without  a  warrant. 

"What  occurred  after  the  arrest,  transporting  him  to  a  foreign 
county  and  there  confining  him  in  a  filthy  cell,  and  discharging 
him  without  an  examination,  the  arrest  being  unjustifiable, 
were  proper  to  be  considered  by  the  jury  in  estimating  the 
damages.  The  conduct  of  Towers,  who  had  no  more  official 
authority  in  "Woodford  county  than  any  private  citizen  of 
another  State,  can  not  be  justified  on  any  principle  of  law 
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with  which  we  are  familiar.  Being  a  police  constable  in 
Peoria,  he  usurped  authority  in  Woodford,  and  ought  to  be 
punished  for  it.  Detectives,  as  they  are  called,  have  no  more 
right  to  disregard  the  law  than  any  other  person,  nor,  under 
the  guise  of  authority,  play  "  their  fantastic  tricks." 

We  are  of  opinion,  the  arrest  of  the  plaintiff  was  illegal, 
and  the  verdict  contrary  to  the  law  and  the  evidence.  And 
if  the  arrest  was  legal,  they  did  not  proceed  according  to  law, 
and  take  him  before  a  magistrate  for  examination,  but  conveyed 
him  to  another  county,  and  there  imprisoned  him  in  the  county 
jail,  in  a  filthy  cell,  thus  invading  one  of  the  dearest  and  most 
sacred  rights  of  the  citizen,  secured  to  him  by  the  great  charter 
of  our  land.  Failing  to  take  him  before  a  magistrate  of  the 
county  where  arrested,  hand-cuffing  him,  transporting  him 
against  his  will  to  another  county,  and  there  imprisoning  him 
in  a  filthy  cell,  is  such  evidence  of  malice,  there  being  no  pro- 
bable cause  to  suspect  him  of  guilty  participation  in  crime,  as 
to  require  the  jury  to  award  to  him  some  damages. 

The  judgment  must  be  reversed  and  the  cause  remanded, 
that  a  new  trial  may  be  had. 

Judgment  reversed. 


Henry  H.  Honore 


The  Lamar  Fire  Insurance  Company. 


1.  Insurance — who  may  insure.  Any  person  having  an  interest  in  prop- 
erty may,  through  an  insurance,  indemnify  himself  against  loss  by  fire. 
Mortgagor  and  mortgagee  have  each  an  insurable  interest.  The  interest  of 
both  may  be  covered  in  one  policy,  or  each  may  take  out  a  separate  policy. 
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2.  Insurance — by  a  mortgagee — subrogation.  The  maker  of  a  note 
deposited  with  the  payee,  as  collateral  security,  certain  personal  property, 
upon  which  the  mortgagee  effected  an  insurance,  in  his  own  name,  at  his 
own  cost,  without  privity  with  the  mortgagor  and  without  his  knowledge. 
A  loss  occurring,  the  insurer  paid  the  policy  to  the  mortgagee  and  received 
an  assignment  of  the  note :  Held,  that  payment  of  the  mortgagee's  policy 
did  not  operate  to  extinguish  the  debt  of  the  mortgagor,  but  the  insurer 
was  entitled  to  be  subrogated  to  the  claim  of  the  mortgagee,  and  could 
recover  upon  the  note. 

3.  If  the  insurance  had  been  effected,  however,  at  the  request  of  by  the 
authority  of  the  mortgagor,  or  at  his  expense,  or  under  circumstances  that 
would  make  him  chargeable  with  the  premium,  it  seems  he  would  have  been 
entitled  to  its  benefits,  by  applying  the  money  paid  in  extinguishment  of  so 
much  of  his  debt. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  question  presented  in  this  case  arises  on  this  state  of 
facts  :  Honore,  the  appellant,  having  executed  his  note  to 
Eutter,  Endicott  &  Whitehouse,  for  $2,146.50,  deposited  with 
them,  as  collateral  security,  seventy-four  barrels  of  whisky. 
They  effected  an  insurance  on  the  whisky,  at  their  own  expense, 
in  their  own  name,  and  without  the  authority  or  knowledge 
of  Honore.  The  whisky  was  subsequently  destroyed  by  fire, 
and  the  insurance  company  paid  the  policy  to  Eutter,  Endi- 
cott &  Whitehouse,  first  requiring  an  assignment  of  the  note, 
to  secure  which  the  whisky  was  deposited. 

Messrs.  Eooers  &  Garnett,  for  the  appellant,  contended 
that  the  insurance  company  had  no  right  to  have  'the  note 
assigned  to  them,  upon  payment  of  the  loss,  and  that  the  pay- 
ment of  the  loss  to  Eutter,  Endicott  &  Whitehouse  was  an 
extinguishment  of  the  debt,  citing  Kernochan  v.  JV.  Y.  Bow- 
ery Fire  Ins.  Co.,  17  ~R.  Y.  Eep.  428  ;  Concord  Mutual  Ins. 
Co.  v.  Woodbury,  45  Maine,  452 ;  Goodall  v.  Baldero,  9  East, 
72.  Counsel  state  that  Mr.  Phillips,  in  the  latest  edition  of 
his  work  on  insurance,  had  abandoned  the  position  taken  by 
him  in  the  second  edition,  where  he  put  the  rights  of  the 
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underwriter,  who  had  paid  the  loss,  on  the  ground  of  subro- 
gation, as  follows : 

"  Where  a  policy  against  fire  is  effected  by  a  mortgagee  for 
his  own  benefit,  in  case  of  loss,  and  payment  by  the  under- 
writers, they  thereby  become  entitled  to  a  proportional  interest 
in  the  debt  secured  by  the  mortgage."  In  support  of  this  posi- 
tion the  author  cited  several  authorities  which  do  not  in  fact 
support  it,  as  shown  by  Chief  Justice  Shaw,  in  Xing  v.  The 
State  Mutual  Fire  Ins.  Co.,  7  Cushing,  10. 

Counsel  presented  another  view  of  the  subject,  which  they 
claimed  was  alike  decisive,  and  that  was,  by  the  terms  of  the 
note  and  its  provisions  for  sale  of  the  whisky,  the  whole 
interest  in  the  property  became  absolutely  vested  in  the 
pledgee.  It  was  not  provided  that  a  sale  of  the  whisky  was 
to  be  made  on  default  of  payment  after  demand,  but  the 
power  was  "  to  sell  the  same  at  public  or  private  sale,  without 
notice,  at  any  time  after  the  date  of  the  note,  and  to  retain 
sufficient  of  the  avails  to  pay  the  debt  with  interest  and 
costs." 

"  There  is  a  manifest  difference  between  a  mortgage  of 
real  and  one  of  personal  property."  "  A  mortgage  of  per- 
sonal property  transfers  the  whole  interest,  and,  in  fact,  the 
mortgagee  becomes  the  owner."  Angell  on  Insurance,  sec. 
63,  p.  114. 

If  such  is  the  effect  of  an  ordinary  mortgage,  how  much 
more  was  it  so  in  this  case,  where  the  property  was  actually 
delivered  to  the  pledgees,  with  absolute  and  uncontrollable 
power  of  -sale  from  the  moment  of  its  delivery  to  them. 

Mr.  Lawrence  Prottdfoot,  with  whom  was  Mr.  Eobert 
Hervey,  for  the  appellees. 

In  the  cases  of  Kernochan  v.  JV".  Y.  Bowery  Fire  Ins.  Co., 
17  New  York  E.  428,  and  Concord  Mutual  Fire  Ins.  Co.  v. 
Woodlury,  45  Maine,  452,  cited  by  appellant's  counsel,  the 
right  of  subrogation  in  a  case  like  this  is  fully  sustained ; 


412  Honore  v.  Lamar  Fire  Ins.  Co.  [Sept.  T., 

Brief  for  the  appellees. 

and  it  is  farther  held  in  those  cases  that  a  payment  of  the 
loss  by  the  insurance  company  does  not  go  to  extinguish  the 
debt  of  the  mortgagor. 

The  authority  mainly  relied  upon  by  counsel  for  appellant, 
is  that  of  King  v.  State  Mutual  Fire  Ins.  Co.,  7  Gushing,  pp. 
10  and  12,  in  which  case  the  court  also  holds  that  payment 
by  the  underwriter  to  the  mortgagee  does  not  in  any  way  go 
to  the  payment  or  extinguishment  of  the  debt  of  the  mort- 
gagor, but  that  the  underwriter  is  not  entitled  to  subrogation 
of  the  mortgage  debt ;  it  further  holds  that  the  mortgagee, 
after  payment  of  his  loss  by  the  underwriter,  can  then  pro- 
ceed against  the  mortgagor  and  collect  the  full  amount  of 
the  debt  for  his  (the  mortgagee's)  benefit;  this  decision  is 
commented  upon  and  held  to  be  bad  in  a  number  of  other 
cases,  among  which  is  that  of  Sussex  Ins.  Co.  v.  Woodruff,  2 
Dutcher,  N.  J.  Reports,  pp.  557-562,  also  the  case  quoted  in 
the  17th  New  York  Eeports. 

We  do  not  understand  that  Mr.  Phillips  in  his  5th  Edition, 
section  1712,  abandons  the  position  taken  by  him  in  his  earlier 
copies  of  his  work  on  insurance,  as  to  the  right  of  insurance 
companies  to  subrogation,  etc.  He  merely  quotes  the  decis- 
ion in  the  case  in  the  7th  Cushing  as  a  text,  and  in  the  mar- 
ginal note  cites  all  of  the  authorities  for  and  against  such 
decision,  the  majority  of  which  are  against  it. 

In  section  1511,  p.  239,  5th  Edition,  he  fully  recognizes  the 
right  of  subrogation.  See,  also,  section  1728,  p.  403;  Car- 
penter v.  Providence  Washington  Ins.  Co.,  16  Peters,  501 ; 
Sussex  Ins.  Co.  v.  Woodruff,  2  Dutcher,  (N.  J.)  555  ;  JEtna 
Fire  Ins.  Co.  v.  Tyler,  16  Wendell,  397 ;  Kernochan  v.  JV. 
Y.  Bowery  Fire  Ins.  Co.,  17  ISTew  York,  434  ;  Concord  U.  M. 
Ins.  Co.  v.  Woodbury,  45  Maine,  452 ;  Ins.  Co.  v.  Updegraff, 
21  Penn.  518  ;  Angell  on  Fire  Insurance,  sections  59-66,  and 
note. 

The  decision  in  the  case  of  Goodall  v.  Balder o,  9  East, 
72,  cited  by  counsel  for  appellant,  has  since  been  overruled 
in  the  case  of  Dolby  v.  India  and  london  life  Assurance 
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67<?.,  28  English  Common  Law  and  Equity,  page  313 ;  how- 
ever, we  do  not  consider  these  cases  in  point.  But  the  prin- 
ciples are  the  same  in  life  assurance  and  "  the  underwriter  on 
the  life  of  a  debtor,  having  paid  the  loss  to  the  assured,  would 
be  entitled  to  an  action  against  the  assured  for  any  amount 
he  may  receive  from  the  executors  or  administrators  of  the 
insured  life,  on  the  debt,  to  secure  which  the  policy  was 
made."     2  Phillips'  5th  Edition,  section  2010,  p.  599. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  appellant  executed  his  note  to  Rutter,  Endicott  & 
"Whitehouse,  for  $2,146.50,  and  deposited  with  them,  as  col- 
lateral security,  74  barrels  of  whisky.  They  effected  an 
insurance  on  the  whisky  in  the  Lamar  Fire  Insurance  Com- 
pany, appellees  herein,  at  their  own  expense,  and  in  their  own 
name,  and  without  the  authority,  or  even  knowledge,  of  appel- 
lant. The  whisky  was  subsequently  destroyed  by  fire,  and 
the  company  paid  the  policy  to  Rutter,  Endicott  &  Whitehouse, 
first  requiring  an  assignment  of  appellant's  note.  The  note 
was  accompanied  by  a  power  of  attorney  to  confess  a  judg- 
ment, and  the  company  having  caused  a  judgment  to  be 
confessed,  the  appellant  filed  a  bill  to  enjoin  its  collection. 
On  the  hearing  the  circuit  court  dismissed  the  bill. 

If  the  insurance  had  been  effected  at  the  request  or  by  the 
authority  of  appellant,  or  at  his  expense,  or  under  circum- 
stances that  would  make  him  chargeable  with  the  premium,  we 
should  have  no  difficulty  in  holding  him  entitled  to  its  benefits, 
by  applying  the  money  paid  in  extinguishment  of  so  much 
of  his  debt.  But  none  of  these  circumstances  are  presented 
by  this  record.  The  appellant  prosecutes  his  appeal  merely 
upon  the  ground  that,  in  all  cases  where  a  mortgagee  insures 
the  mortgaged  property,  the  mortgagor  is  entitled  to  the  ben- 
efits of  the  policy. 

This  position  is  maintainable  neither  upon  principle  nor 
authority.      The   contract   of    insurance,   it   has   been   often 
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remarked,  is  one  of  indemnity  merely.  Any  person  having 
an  interest  in  property  may,  through  an  insurance,  indemnify 
himself  against  loss  by  fire.  Mortgagor  and  mortgagee  have 
each  an  insurable  interest.  The  interest  of  both  may  be  cov- 
ered in  one  policy,  or  each  may  take  out  a  separate  policy.  In 
this  case  the  mortgagees  insured  at  their  own  cost,  without 
privity  with  the  mortgagor  and  without  his  knowledge,  and 
when  the  company  paid  the  debt  due  them  from  the  mortga- 
gor, it  indemnified  them  against  loss  and  was  entitled  to  be 
subrogated  to  their  claim.  The  mortgagor,  having  had  no 
connection  with  the  insurance,  can  not  claim  its  benefit.  As 
the  premium  was  not  paid  by  him  or  chargeable  to  him,  as  he 
was  not  aware  even  that  an  insurance  had  been  effected  until 
after  the  fire,  it  is  difficult  to  see  how  such  insurance,  even 
when  paid,  can  affect  his  liability  upon  his  note.  Even  the 
case  of  King  v.  The  State  Mutual  Fire  Insurance  Co.  7  Cush. 
10,  on  which  the  appellant  chiefly  relies,  holds  that  in  such 
cases  the  liability  of  the  mortgagor  upon  his  note  remains  the 
same,  but  that  the  mortgagee  may  recover  it  for  his  own  use, 
although  already  paid  by  the  insurance  company.  Certainly 
it  is  much  more  consonant  to  every  principle  of  equity  to  say 
that  the  debt  may  be  recovered  for  the  benefit  of  the  insurance 
company,  than  that  the  mortgagee  should  be  twice  paid.  The 
doctrine  of  that  case  would  sanction  wager  policies,  and  fur- 
nish a  dangerous  temptation  to  incendiarism. 

That  the  insurance  company  is  entitled  to  be  subrogated  to 
the  claims  of  the  mortgagee,  in  such  a  case  as  the  present,  is 
held  in  Carpenter  v.  Providence  Washington  Ins.  Co.  16  Pet. 
501.  Sussex  Ins.  Co.  v.  Woodruff,  2  Dutcher,  555,  and  JEtna 
Fire  Ins.  Co.  v.  Tyler,  16  Wend.  397.  In  Concord  A.  M.  Ins. 
Co.  v.  Woodbury,  45  Maine  452,  where  the  assured  had  volun- 
tarily assigned  his  claim  to  the  insurance  company  upon 
payment  by  it,  as  in  the  present  case,  the  court  held  the 
company  entitled  to  recover.  The  question  of  the  right  to 
subrogation  against  the  will  of  the  mortgagee,  was  not  pre- 
sented in  that  case,  nor  is  it  in  this,  because  the  assignment 
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was  made  by  the  mortgagee  upon  payment  of  the  loss.  The 
only  question  strictly  presented  here  is,  whether  the  mortgagor 
has  been  discharged  from  his  debt  by  the  payment  of  the 
mortgagee's  policy,  and  on  this  point  there  is  no  disagreement 
among  the  authorities.  The  debt  is  still  in  existence,  and  the 
strong  equity  of  the  insurance  company  has  been  united  to 
the  legal  title. 

The  circuit  court  committed  no  error  in  dismissing  the  bill. 

Decree  affirmed. 


Edward  Hamilton 

v. 

Ferdinand  Lubukee  et  al. 

1.  Notice — of  sale  under  power  in  a  mortgage — its  requisites.  Where  the 
advertisement  or  notice  of  a  sale  of  real  estate  under  a  power  of  sale  con- 
tained in  a  mortgage,  describes  a  different  and  other  or  larger  indebtedness 
than  that  described  in  or  secured  by  the  mortgage,  the  sale  will  not  thereby 
be  vitiated  so  as  to  entitle  the  mortgagor  to  redeem,  it  not  being  shown 
that  the  property  was  injuriously  affected  by  it,  or  bidders  deterred  thereby 
from  attending  the  sale,  or  that  it  was  so  published  for  a  fraudulent  purpose. 

2.  Assignment — power  of  sale  in  a  mortgage.  It  has  been  held  that  where 
a  mortgage  gives  to  the  mortgagee,  or  his  assigns,  power  to  sell  upon 
default  in  payment,  an  assignment  of  the  note  secured  by  the  mortgage, 
will  vest  the  power  of  sale  in  the  assignee — the  power  thereby  passes  from 
the  mortgagee,  and  cannot  be  executed  by  him. 

3.  But  the  mere  assignment  of  the  mortgage  by  an  endorsement  thereon, 
without  an  assignment  of  the  note,  the  mortgage  not  being  an  assignable 
instrument  by  endorsement,  either  by  the  common  law  or  under  the  stat- 
ute, will  not  operate  to  pass  the  power  of  sale  to  the  assignee,  but  it  will 
still  remain  in  the  mortgagee. 

4.  Purchasers — how  far  chargeable  with  notice  cf  irregularities.  The 
original  purchaser  at  a  sale  by  a  mortgagee,  under  a  power  of  sale  con- 
tained in  the  mortgage,  is  chargeable  with  notice  of  defects  and  irregulari- 
ties attending  the  sale,  and  cannot  evade  their  effect. 
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5.  But  with  remote  purchasers  the  rule  is  different ;  all  matters  in  pais, 
affecting  the  sale,  it  not  being  void  but  only  voidable,  must  be  brought 
home  to  their  knowledge,  on  a  proper  case  made,  sustained  by  proof. 

6.  Lapse  of  time — its  effect  upon  irregularities  in  sale  by  mortgagee.  A 
mortgagor  should  avail  himself  in  apt  time  of  irregularities  in  a  sale  of  the 
premises  by  the  mortgagee  under  a  power  in  the  mortgage.  So  a  delay  of 
four  years  after  the  mortgagor  had  knowledge  of  the  sale,  and  proceedings 
under  it,  was  held  to  preclude  him  from  maintaining  a  bill  to  redeem,  as 
against  remote  purchasers,  on  the  alleged  ground  of  a  defective  notice  of 
the  sale  and  inadequacy  of  price. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  James  Eedfield  and  Mr.  Davis  J.  Crocker,  for  the 
appellant. 

Messrs.  Rosenthal  &  Pence,  and  Mr.  H.  T.  Steele,  for 
the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  exhibited  in  the  Cook  Circuit 
Court,  by  Edward  Hamilton,  complainant,  against  Ferdinand 
Lubukee,  Nathan  Eisendrath,  Godfrey  Snydacker  and  Moses 
Snydacker,  members  of  the  firm  of  Eisendrath  &  Co.,  and 
others,  seeking  to  redeem  certain  lots  or  parts  of  lots  in  the 
city  of  Chicago,  which  were  sold  by  Lubukee,  under  a  mort- 
gage executed  by  complainant  and  one  Willard  M.  Fuller  to 
Lubukee,  to*  secure  the  payment  of  four  certain  promissory 
notes,  amounting  in  all  to  $3,500,  being  the  purchase  money 
of  the  lots,  and  becoming  due  in  one,  two,  three  and  four  years 
from  their  date,  and  da,ted,  respectively,  August  1,  1860. 

Answers  were  put  in  by  the  defendants,  replications  filed 
and  proofs  taken,  and  on  the  hearing  the  bill  was  dismissed 
for  want  of  equity. 
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To  reverse  this  decree,  complainant  brings  the  record  here 
by  appeal. 

It  appears  from  the  mortgage,  bearing  even  date  with  the 
notes,  that  it  contains  a  power  of  sale,  to  be  exercised  by  the 
mortgagee,  his  heirs  or  assigns,  in  case  of  default  in  the  pay- 
ment of  any  of  the  notes,  or  of  the  interest.  Notice  of  the 
sale  was  required  to  be  made  in  a  newspaper  published  in 
Chicago,  ten  days  before  the  sale,  and  the  mortgagee  was 
empowered  to  make  and  deliver  a  deed  to  the  purchaser 
thereof.  It  also  appears  the  mortgage  was  made  subject  to 
another  mortgage  of  $1,000  then  on  the  premises,  although 
not  mentioned  in  the  mortgage. 

The  notes  were  sold  and  delivered  by  Lubukee  to  the  firm 
of  Eisendrath  &  Co.,  and  the  mortgage  assigned  to  them,  the 
firm  being  then  composed  of  Nathan  Eisendrath  and  Godfrey 
Snydacker,  Moses  Snydacker  not  becoming  a  member  of  it 
until  some  months  after  the  sale. 

The  first  note,  and  the  interest  on  the  other  notes,  became 
due  on  the  1st  day  of  August,  1861,  and  were  not  paid.  At 
the  request  of  Fuller,  one  of  the  makers  of  the  notes  and  one 
of  the  mortgagors,  and  a  partner  of  complainant,  the  premises 
were  advertised  for  sale,  in  the  name  of  Lubukee,  in  the  mode 
required  by  the  mortgage,  and  were  sold  to  Moses  Snydacker, 
by  Lubukee,  for  $2,500,  and  subject  to  a  former  mortgage  to 
one  Swift  of  $1,000,  which,  with  the  interest  due  upon  it,  then 
amounted  to  $1,100.  At  the  same  time,  the  notes  of  com- 
plainant and  Fuller,  given  for  the  property,  were  canceled  by 
Eisendrath,  by  burning  them  in  presence  of  Fuller,  one  of  the 
makers. 

The  real  value  of  the  property  when  sold,  would  appear, 
from  the  testimony,  to  have  been  about  $5,000. 

The  other  defendants,  nineteen  in  number,  are  purchasers 
of  the  premises,  in  separate  parcels,  of  Snydacker,  and  have 
expended  near  $30,000  in  valuable  improvements  upon  them. 
The  lots,  without  the  improvements,  were  estimated,  at  the  time 
the  bill  was  filed,  (April  term,  1867,)  at  about  $18,000.  It 
27— 51st  111. 
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further  appears,  that  Moses  Snydacker  had  divested  himself 
of  all  interest  in  the  premises  before  the  bill  was  filed,  to 
Eisendrath,  in  1861,  and  to  Hamlin  and  the  others,  subse- 
quently, and  for  a  valuable  consideration,  and  that  they 
purchased  without  notice  of  any  defects  or  irregularities  in 
the  sale  or  proceedings  under  the  mortgage,  before  or  since 
the  sale. 

The  first  point  made  by  appellant  is,  that  the  advertisement 
or  notice  of  the  sale  described  a  different  and  other  or  larger 
indebtedness  than  that  described  in  or  secured  by  the  mort- 
gage, to  wit :  an  indebtedness  of  $1,000  over  and  above  the 
amount  really  due  by  the  mortgage. 

Admit  the  fact  to  be  so,  it  is  not  shown  that  the  property 
was  injuriously  affected  by  it,  or  bidders  deterred  thereby  from 
attending  the  sale,  nor  is  it  shown  it  was  so  published  for  a 
fraudulent  purpose ;  and  if  it  was,  there  is  no  evidence  the 
defendants,  or  any  one  of  them,  participated  in  it,  or  had  any 
knowledge  of  it. 

The  next  point  is,  that  Lubukee  had  nothing  to  do  with  the 
sale,  and  knew  nothing  about  it,  and  that  Moses  Snydacker 
fraudulently  obtained  from  him  the  deed  for  the  property,  of 
the  contents  of  which  Lubukee  was  ignorant. 

It  appears  that  Lubukee,  the  mortgagee,  was  a  man  whose 
memory  had  become  impaired  by  a  fall,  and,  on  his  examina- 
tion as  a  witness,  did  not  recollect  distinctly  the  circumstances 
attending  the  sale  and  the  execution  of  the  deed,  but  the 
papers  evidencing  it,  signed  with  his  name,  were  substantiated 
by  him,  he  acknowledging  his  signature  as  his  own  hand- 
writing. The  sale  was  advertised  in  the  name  of  Lubukee, 
and  the  deed  to  the  purchaser  made  and  signed  by  him  and 
delivered  to  the  purchaser.  And  here  appellant  makes  another 
point,  that  Lubukee  had  assigned  the  notes,  and  the  mortgage, 
being  an  incident  only,  went  with  the  notes  to  the  assignee, 
and  consequently,  the  power  to  sell  went  also  to  the  assignee, 
and  he  should  have  sold. 
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What  are  the  facts  on  this  point  %  The  notes  were  never 
assigned  to  any  one.  They  were  sold  and  delivered  to  Eisen- 
drath  &  Co.,  and  the  mortgage  assigned  by  an  endorsement 
npon  it.  What,  then,  was  the  condition  of  the  parties  ?  The 
mortgage  not  being  an  assignable  instrument  by  endorsement, 
either  by  the  common  law  or  under  the  statute,  the  power  to 
sell  remained  with  the  mortgagee.  Olds  v.  Oummings,  31 
111.  188 ;  and  in  Pardee  v.  Zindley,  ib.  174,  this  court  said, 
where  the  mortgage  gives  to  the  mortgagee  or  his  assigns, 
power  to  sell  upon  default  in  payment,  an  assignment  of  the 
note  secured  by  the  mortgage,  will  vest  the  power  of  sale  in 
the  assignee ;  such  power  thereby  passes  from  the  mortgagee, 
and  can  not  be  executed  by  him.  In  this  case,  the  notes  were 
not  assigned  by  the  mortgagee,  consequently,  the  power  to  sell 
remained  with  him,  and  he  has  executed  it  in  conformity  with 
the  deed. 

Appellant  insists,  that  at  the  time  of  the  sale  of  the  prop- 
erty, the  defendants,  the  two  Snydackers  and  Eisendrath, 
were  interested,  as  partners,  in  these  notes,  and  in  the  sale  of 
the  property  and  its  avails,  and  remained  so  interested,  and 
distributed  the  spoils  among  themselves. 

The  proof  shows  a  contrary  state  of  facts — that  Moses  Sny- 
dacker  had  no  connection  with  the  firm  of  Eisendrath  &  Co. 
until  some  months  after  the  sale,  and  as  against  Eisendrath, 
we  could  not  say  the  sale  should  be  now  set  aside  as  against 
him.  Lubukee,  as  mortgagee,  had  the  right  to  make  the  sale, 
and  even  if  Eisendrath  had  an  interest  in  the  purchase  by 
Moses  Snydacker,  yet,  in  the  absence  of  any  evidence  that 
Lubukee  was  interested  in  the  purchase  and  acting  collusively, 
it  is  by.no  means  apparent  why  the  sale  should  be  set  aside. 
It  is  not  a  case  of  a  trustee  buying  at  his  own  sale.  We  per- 
ceive no  evidence  of  collusion  between  Lubukee  and  any  of 
these  parties,  and  nothing  in  the  proof  to  charge  either  of  them 
with  any  fraud,  violation  of  trust,  collusion  or  other  act  which 
a  court  of  equity  should  condemn. 
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As  to  the  other  defendants,  they  are  innocent  purchasers  for 
a  valuable  consideration,  without  notice  of  any  equities  which 
might  have  existed  in  favor  of  appellant  against  the  original 
purchaser  at  the  sale.  Such  purchaser  is  chargeable  with 
notice  of  defects  and  irregularities  attending  the  sale,  and  can 
not  evade  their  effect.  With  remote  purchasers,  such  as  Ham- 
lin and  the  others  named,  the  rule  is  different.  Cassell  v.  lioss 
et  al.,  33  111.  244;  Reese  v.  Allen,  Admr.,  5  Gilm.  236. 

Appellant  contends,  that  these  defendants,  Hamlin  and  the 
others  in  the  same  category  with  him,  are  bound  by  the  record 
notice  shown  by  the  public  records  of  deeds  and  mortgages 
of  Cook  county,  and  that  by  them  they  knew  the  irregularity 
of  the  sale,  the  falsity  of  the  advertisement,  the  inadequacy 
of  the  price  bid  at  the  sale,  and  all  the  other  irregularities — 
not  only  such  as  were  patent  upon  the  records,  but  of  all  such 
as  they  might  have  obtained  knowledge  upon  inquiry. 

It  is  certainly  true  the  record  of  the  mortgage  was  notice 
to  them,  and  that  informed  them  only  of  the  facts  stated  in  it. 
It  gave  them  no  information  of  the  kind  of  notice  published 
for  the  sale  of  the  mortgaged  premises,  nor  of  any  irregulari- 
ties which  might  have  been  committed  in  it,  nor  that  the  price 
paid  was  inadequate.  All  those  were  matters  in  pais,  and 
must  be  brought  home  to  their  knowledge  on  a  proper  case 
made,  sustained  by  proof.  These  defendants  deny  all  knowl- 
edge of  any  equities  existing  in  appellant,  and  he  has  failed 
to  show  knowledge.  If  there  was  fraud  in  the  mortgagee  in 
selling  under  the  notice  he  gave,  and  they  not  participating 
in  it  or  knowing  of  it,  it  would  not  be  in  harmony  with  the 
principles  of  law  or  equity  to  declare  void  the  conveyances  to 
them  because  of  the  fraud,  of  their  vendor.  This  would  be 
equally  illegal  and  unjust.  Prevo  v.  Walters  et  al.,  4  Scam. 
35.  Even  if  the  mortgagee  himself  had  been  the  purchaser 
at  the  sale,  through  the  aid  of  a  third  party  to  whom  he  could 
have  conveyed,  and  then  taken  the  title  from  him,  such  title 
would  not  be  absolutely  void,  but  voidable  only,  and*  if  imme- 
diate steps  should  not  be  taken  by  the  cestui  que  trust,  the 
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mortgagor,  on  his  obtaining  a  knowledge  of  the  sale,  to  set  it 
aside,  a  ratification  by  him  would,  be  implied.  Such  a  sale 
can  be  set  aside  only  at  the  option  of  the  cestui  que  trust,  and 
that  must  be  determined  in  apt  time.  He  has  an  election  to 
treat  the  sale  as  valid  if  he  will.  Scott  et  al.  v.  Freehand,  7 
Smedes  &  Mar.  409. 

Upon  this  point,  the  record  shows  that  when  the  note 
became  due,  and  when  the  sale  was  made,  appellant  was  in 
Chicago,  and  in  partnership  with  W.  M.  Fuller,  his  co-mort- 
gagor, and  that  appellant  remained  thereuntil  February,  1862, 
when  he  went  to  the  front  with  the  regiment  to  which  he 
belonged;  that  in  April,  1862,  he  returned  again  to  the  city, 
and  left  the  army  in  1863,  returned  to  Chicago,  where  he  has 
ever  since  remained.  He  admits,  in  his  testimony,  that  in 
1863  Eisendrath  informed  him  of  the  sale  of  the  property,  and 
there  is  proof  that  he  was  informed  of  the  sale  at  the  time  it 
took  place.  The  bill  was  filed  at  the  April  term,  1867,  and 
the  delay  unaccounted  for.  Four  years  elapsed  after  he  had 
knowledge  of  the  sale  and  proceedings  under  it,  and  he 
remained  inactive,  giving  evidence  thereby  of  acquiescence, 
and  encouragement  to  purchasers.  Valuable  buildings  have 
been  erected  upon  the  lots,  and  the  region  where  they  are 
situate,  unpeopled  when  appellant  purchased,  now  teems  with 
a  busy  population,  increasing  thereby  their  value  five- fold. 

We  know  of  no  principle  of  law  or  equity  which  should 
disturb  these  purchasers  in  their  titles  and  possession,  nor  can 
we  see  any  equity  whatever  in  appellant's  case,  as  he  has  pre- 
sented it. 

"We  concur  with  the  circuit  court  in  the  decree  dismissing 
the  bill. 

Decree  affirmed. 
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J.  Edwin  Martine 

v. 

Thomas  Nelson. 

1.  Mechanics'  Lien — house-painters.  House-painters  are  within  the  pro- 
tection of  the  mechanics'  lien  law,  which  secures  a  lien  to  persons  who 
"  furnish  labor  or  materials  for  erecting  or  repairing  "  a  building. 

2.  Contracts — notice.  Where  a  mechanic  agrees  to  do  a  job  of  work  at 
a  stated  price,  upon  the  representation  of  the  person  for  whom  the  work 
is  to  be  done  as  to  the  amount  and  character  of  the  work  required,  and  the 
mechanic,  upon  seeing  what  is  actually  to  be  done,  discovers  the  job  to  be 
of  a  different  and  more  expensive  character  than  represented,  the  question 
would  arise  whether  he  should  not  notify  the  other  party  of  that  fact 
before  proceeding  with  the  labor ;  but  if  the  mechanic  did  not  personally 
examine  into  the  character  of  the  work  to  be  done,  and  sent  his  men  to 
execute  it,  he  being  absent  at  a  distance  from  the  time  the  agreement  was 
made,  the  want  of  such  notice  would  not  prejudice  his  right  to  recover  the 
actual  value  of  the  work  done  in  excess  of  the  price  agreed  upon. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Geo.  L.  Paddock  and  Mr.  F.  B.  Peabody,  for  the 
appellant. 

Mr.  ~R.  W.  Smith  and  Mr.  Robert  Hervey,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  under  the  lien  law,  in  which  the  com- 
plainant sought  to  recover  the  value  of  certain  work  performed 
by  him  upon  a  house  of  the  defendant.  The  defendant 
answered  under  oath,  which  had  not  been  waived  by  the  com- 
plainant, averring  the  work  had  been  done  under  a  special 
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contract,  and  the  issue  formed  was  submitted  to  a  jury,  who 
found  there  was  no  special  contract,  and  gave  a  verdict  for  the 
value  of  the  complainant's  work,  so  far  as  it  was  unpaid. 

It  is  first  insisted,  by  counsel  for  appellant,  that  house- 
painters  are  not  within  the  protection  of  the  lien  law,  because, 
it  is  said,  they  do  not,  in  the  language  of  the  statute,  "  furnish 
labor  or  materials  for  erecting  or  repairing"  a  building. 

This  position  is  entitled  to  little  consideration.  The  argu- 
ment is,  that  the  painting  of  a  house  is  merely  its  coloring, 
and  not  a  part  of  its  erection,  which,  it  is  said,  consists  in  lift- 
ing its  walls  into  the  air.  But  when  we  consider  the  object 
of  the  law,  nothing  can  be  plainer  than  that  the  legislature 
designed,  by  this  act,  to  cover  all  labor  or  materials  which  the 
builder  may  choose  to  employ  in  finishing  his  house.  If  the 
builder  protects  the  walls  of  his  house  from  the  action  of  the 
elements  by  covering  them  with  a  coat  of  paint  or  stucco,  is  it 
reasonable  to  say  he  has  not  used  these  materials  in  erecting 
his  house  %     The  urging  of  such  arguments  is  labor  lost. 

It  is  also  urged,  that  the  verdict  is  not  properly  supported 
by  the  evidence ;  and  this  question  we  have  not  found  it  so 
easy  to  solve.  As  the  oath  to  the  answer  was  not  waived,  its 
effect,  as  evidence,  so  far  as  it  was  responsive  to  the  bill,  could 
be  overcome,  according  to  the  general  rule,  only  by  two  wit- 
nesses, or  by  one  witness  and  corroborating  circumstances. 
In  this  case,  the  complainant  and  defendant  were  both  sworn, 
and  the  testimony  of  the  defendant,  so  far  as  it  explains  the 
general  allegation  in  the  answer,  that  there  was  a  special  con- 
tract, in  a  manner  consistent  with  the  complainant's  testimony 
that  there  was  no  special  contract,  must  be  taken  as  satisfac- 
tory corroboration.  The  defendant,  in  his  testimony,  as  well 
as  in  his  answer,  insists  there  was  a  special  contract  that  the 
work  was  to  be  done  for  $350.  But  when  he  goes  into  details, 
it  is,  we  think,  reasonably  clear,  as  the  jury  found,  that  this 
price  was  fixed  under  an  entire  misapprehension  created  by 
the  defendant,  very  probably  without  design  on  his  part,  as  to 
the  amount  of  work  to  be  done. 
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Both  parties  agree  in  this,  that  the  complainant  had  not  seen 
the  building  ;  that  the  defendant  brought  to  complainant's  shop 
some  plans  and  specifications ;  that  the  next  day  he  called  again ; 
that  complainant  had  not  made  and  did  not  make  anything 
approaching  an  accurate  calculation  of  the  amount  of  work  to 
be  done,  by  estimating  the  number  of  square  feet ;  that  defen- 
dant asked  complainant  to  make  an  offer  without  going  into 
details,  for  which  there  was  no  time,  as  complainant  was  going 
to  New  York  that  afternoon,  and  that  complainant  agreed  to 
do  the  work  for  $350.  Complainant  left  that  day,  and  was 
absent  several  weeks,  and  his  men  proceeded  at  once  with  the 
work.  To  this  point  there  is  no  essential  disagreement.  The 
complainant,  however,  further  testifies,  that  his  offer  of  $350 
was  made  upon  the  representations  of  defendant  as  to  the 
amount  of  work  to  be  done,  and  that  it  was  work  thus  described 
which  he  offered  to  do  for  $350.  The  defendant  testifies  that 
the  offer  was  upon  the  plans  as  they  were  laid  before  the  com- 
plainant ;  but  he  does  not  deny  that  he  made  explanations  of 
them,  as  he  must  necessarily  have  done  in  such  a  hasty  trans- 
action, and  he  admits  there  were  some  changes  increasing  the 
amount  of  work.  The  complainant  testifies  that  it  was  a  totally 
different  job,  both  as  to  the  character  and  quantity  of  the  work 
to  be  done,  from  the  job  described  by  the  defendant  in  their 
conversation.  That  the  complainant  really  made  his  offer  of 
$350  in  reference  to  the  explanations  given  by  the  defendant 
of  his  plans,  and  upon  the  faith  of  his  representations,  and 
that  in  these  representations  the  defendant  was  himself  entirely 
mistaken,  and  thus  led  the  complainant  into  error,  is  very  clear 
from  the  fact,  appearing  abundantly  from  the  testimony  of 
defendant's  own  witnesses, ,that  the  mere  material  cost  nearly 
or  quite  the  $350,  and  the  value  of  the  labor  and  materials 
together  was  more  than  $800,  and  according  to  some  of  the 
testimony  over  $1,000.  The  jury  found  a  verdict  for  $727,  the 
defendant  having  paid  $150. 

The  verdict  of  the  jury,  that  there  was  no  special  contract, 
was,  then,  a  reasonable  conclusion   from   all   the   evidence, 
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giving,  at  the  same  time,  its  just  weight  to  the  sworn  answer  of 
the  defendant,  as  that  answer  is  explained  by  the  defendant 
himself.  The  minds  of  the  parties  never  met.  The  complain- 
ant offered  to  do  for  $350  certain  work  which  the  defendant 
represented  to  him  he  desired  to  have  done.  The  defendant 
supposed,  we  have  no  doubt,  that  the  offer  was  to  cover  all  the 
painting  to  be  done  under  the  plans  and  specifications,  as  it 
clearly  would  have  done  if  it  had  been  made  upon  an  estimate 
or  calculation  based  upon  these.  But  it  was  made  largely  on 
the  verbal  representations  of  the  defendant,  and  the  work  done 
was  a  very  different  piece  of  work  from  that  which  the  com- 
plainant had  stated  he  could  do  for  $350.  If  the  complainant 
had  done  the  work  in  person,  the  question  would  arise, 
whether,  after  seeing  the  work  actually  to  be  done,  it  would 
not  have  been  his  duty,  before  proceeding  with  the  labor,  to 
notify  the  defendant  that  the  work  to  be  done  was  different 
from  that  represented.  But,  as  already  stated,  it  was  arranged 
that  his  men  were  to  commence  work  the  next  day,  as  they 
did,  and  on  the  same  day,  the  complainant  himself  went  to 
New  York,  and  was  absent  three  weeks. 

Upon  all  the  evidence,  the  verdict  seems  to  us  reasonable 
and  just,  and  must  be  allowed  to  stand. 

Decree  affirmed. 


Amos  S.  Waterman 

v. 

DeWitt  Spaulding  et  al. 


1.  Sale — under  deed  of  trust — witlidr  awing  a  bid.  Where  a  party  bids 
at  a  sale  under  a  deed  of  trust,  under  a  misapprehension  as  to  the  terms  of 
the  sale,  supposing  the  amount  bid  would  be  received  in  currency,  but 
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after  making  the  bid  the  trustee  informed  him  that  the  purchaser  would 
be  required  to  pay  the  price  in  gold  at  the  close  of  the  sale,  the  bidder  may 
be  permitted  by  the  trustee  to  retract  his  bid,  without  thereby  affecting  the 
validity  of  the  sale,  although  upon  a  further  offering  of  the  property  it 
did  not  bring  as  much  as  the  amount  of  the  bid  withdrawn. 

2.  Trustee's  sale — wlieiher  upon  credit.  After  a  sale  by  a  trustee  under 
a  deed  of  trust  which  forbid  the  sale  to  be  made  upon  credit,  the  creditor 
for  whose  benefit  the  sale  was  made,  loaned  to  the  purchaser  a  portion  of 
the  money  with  which  to  pay  the  amount  of  his  bid,  and  this  was  not 
regarded  as  a  sale  upon  credit  by  the  trustee. 

3.  But  qucere,  whether  the  creditor  might  not,  in  such  case,  properly 
authorize  the  trustee  to  sell  upon  a  credit  to  the  extent  of  the  debt  due 
him,  leaving  the  surplus  which  would  be  coming  to  the  debtor  to  be  paid 
as  required  by  the  terms  of  the  trust  deed. 

4.  Same — of  a  sale  for  more  than  is  due.  Even  if  a  trustee,  under  a 
deed  of  trust,  makes  the  sale  for  more  than  is  due  to  the  creditors  for 
whose  benefit  the  security  was  given,  that  fact  can  not  affect  the  title  of 
the  purchaser  at  the  sale,  but  would  simply  present  the  question  as  to  the 
proper  distribution  of  the  purchase  money. 

5.  Sales — inadequacy  of  price.  A  sale  by  a  trustee  under  a  deed  of 
trust  will  not  be  set  aside  merely  for  inadequacy  of  price. 

6.  Witnesses — competency.  In  a  suit  by  a  debtor  against  the  heirs  of  a 
purchaser  at  a  sale  under  a  deed  of  trust  executed  by  the  debtor,  to  set 
aside  the  sale,  it  is  not  competent,  under  the  statute,  for  the  complainant  to 
testify  as  to  admissions  of  the  purchaser  made  in  his  life  time,  concerning 
an  alleged  agreement  to  permit  the  complainant  to  redeem.  Such  testi- 
mony is  not  admissible  against  the  heirs. 

Writ  of  Error  to  the  Circuit  Court  of  Lake  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below 
by  Waterman  against  Spaulding  and  others,  to  set  aside  a 
sale  under  a  deed  of  trust.  Upon  the  hearing,  the  circuit 
court  denied  the  relief  'sought,  and  dismissed  the  bill. 
Waterman  thereupon  sued  out  this  writ  of  error.  The  facts 
are  sufficiently  set  forth  in  the  opinion  of  the  court. 

Mr.  Arthur  W.  Windett  and  Mr.  A.  C.  Story,  for  the 
plaintiff  in  error. 
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Messrs.  Blodgett,  Upton  &  Williams  and  Mr.  B.  C.  Cook, 
for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  plaintiff  in  error,  in 
the  Lake  Circuit  Court,  against  defendants  in  error,  to  set 
aside  a  sale  of  real  estate  made  by  a  trustee  under  a  deed  of 
trust  executed  by  him  to  secure  the  payment  of  a  sum  of 
money  borrowed  through  Biddlecomb,  of  Spaulding.  The  bill 
alleges  that  plaintiff  in  error  was  embarrassed,  and  that  liens 
by  judgments,  taxes  and  otherwise,  had  been  obtained  on  his 
real  estate,  and  to  remove  the  same  the  loan  was  effected  and 
the  deed  of  trust  given  ;  that  the  money  was  applied  directly 
to  payment  of  debts  and  removing  the  liens,  and  no  part  of  it 
ever  came  to  the  hands  of  plaintiff  in  error ;  that  he  did 
not  know  the  amount  thus  advanced.  That  Spaulding  pre- 
sented him  two  notes,  amounting  in  the  aggregate  to  $4,290, 
which  were  payable  to  Spaulding,  the  large  one  bearing  ten 
per  cent,  interest — the  smaller  one  due  in  one  year  and  the 
larger  one  in  two  years  from  August  4,  1859 — and  also  a  deed 
of  trust  on  the  storehouse  and  property  in  controversy,  and 
that  he  signed  and  delivered  the  same  without  knowing  the 
contents  or  amount  of  the  same.  It  charges  that  it  was  agreed, 
at  the  time  the  loan  was  effected,  that  plaintiff  in  error  should 
pay  fifteen  per  cent,  interest. 

It  is  further  alleged,  that  a  sale  was  made  by  F.  E.  Clark, 
the  trustee,  for  default  in  payment  of  the  notes  after  their 
maturity,  on  the  4th  of  January,  1862,  under  the  power  con- 
tained in  the  deed  of  trust ;  that  the  property  was  worth  $10,- 
000,  was  struck  off  to  Caleb  A.  Montgomery  and  Horace  S. 
Berry,  for  the  sum  of  $4,100;  that  they  were  not  the  highest 
bidders  at  the  sale  ;  that  prior  to  the  sale  it  was  agreed  that  if 
Montgomery  and  Berry  should  become  the  bidders  and  pur- 
chasers of  the  property,  they  would  give  plaintiff  in  error  90 
days  within  which  to  redeem  from  their  purchase ;  that  he, 
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within  90  days  from  the  sale,  tendered  the  money  to  them  and 
they  refused  to  accept  the  same  and  permit  a  redemption  ;  that 
no  money  was  paid  at  the  sale,  and  that  it  was  made  on  a 
credit,  contrary  to  the  power  contained  in  the  deed  of  trust. 
Prayer,  that  the  sale  be  set  aside,  that  plaintiff  in  error  be 
allowed  to  redeem,  that  an  account  be  taken,  and  for  general 
relief. 

Answers  were  filed,  admitting  indebtedness  of  plaintiff  in 
error,  the  loan,  and  execution  of  the  deed  of  trust,  but  deny- 
ing that  the  property  was  not  sold  to  the  highest  bidder,  or 
was  sold  on  a  credit.  They  deny  all  fraud  or  irregularity  in 
the  sale. 

It  is  first  urged  that  the  sale  was  irregular,  because  Clark 
bid  $4,300,  but  withdrew  it  upon  being  informed  that  the  pur- 
chaser would  be  required  to  pay  the  price  in  gold  at  the  close 
of  the  sale.  There  is  no  pretence  that  bank  or  other  paper 
then  used  as  a  circulating  medium  was,  or  could  be,  insisted 
upon  as  a  legal  tender  in  the  payment  of  debts.  The  creditor 
had  the  right  to  insist  upon  the  legal  tender  coin  of  the  coun- 
try if  he  chose,  for  his  debt,  however  harsh  it  might  seem, 
or  however  it  might  depress  the  price  of  property,  but  not  the 
surplus.  And  when  Clark  refused  to  let  his  bid  stand,  paya- 
ble in  gold,  the  trustee  no  doubt  had  the  right  to  permit  him 
to  withdraw  it,  and  even  if  he  had  not,  then  he  is  alone  respon- 
sible for  the  difference  in  the  sum  bid  and  the  price  received  ; 
but  we  have  no  doubt  he  could,  if  the  bid  was  made  through 
misapprehension,  as  this  seems  to  have  been,  permit  the  bid- 
der to  retract.  And  appellant  was  present  and  made  no 
objection.  He  had  the  right  to  control  all  over  Spaulding's 
debt,  and  he  should  have  directed  the  trustee  to  proclaim  that 
he  would  receive  all  above  that  sum  in  currency,  unless  he 
approved  the  proclamation  that  gold  alone  would  be  received. 

We  do  not  see  why  a  bid  thus  made  and  withdrawn,  should 
vitiate  a  sale.  After  it  was  withdrawn,  the  property  seems  to 
have  been  still  further  offered,  but  no  person  would  advance 
on  the  price  previously  bid.     Clark  was  notified  that  if  he 
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purchased  and  did  not  pay  for  it  within  from  fifteen  minutes 
to  an  hour,  the  property  would  be  again  offered.  All  that 
the  trustee  could  do  would  have  been  to  again  offer  the 
property,  if  the  highest  bidder  had  refused  to  make  good 
his  bid,  and  looked  to  him  for  the  difference  ;  and  we  fail  to 
see  that  the  property  would  have  sold  for  a  higher  price  than 
it  brought,  had  it  been  knocked  down  to  Clark,  and  he  had 
refused  to  pay,  and  it  had  been  again  offered.  We  see  no  evi- 
dence that  others  would  have  given  more. 

It  is  true,  that  witnesses  differ  widely  in  their  estimate  of 
the  value  of  the  property.  Some  think  it  brought  a  fair  price, 
while  others  think  it  was  worth  more  than  it  brought.  But 
where  are  the  witnesses  who  say  they  would  have  given  more 
than  that  sum?  Property  at  that  time  was,  no  doubt,  much 
lower  than  at  the  time  the  evidence  was  taken,  and  all  know 
how  difficult  it  is  to  discriminate  between  past  and  present 
values. 

It  is  again  urged,  that  the  property  was  sold  on  a  credit. 
We  perceive  no  evidence  in  this  record  that  there  was  any 
arrangement  between  the  trustee  and  purchasers,  before  the 
sale,  by  which  they  were  to  have  time  for  payment.  It  is 
true  that,  after  the  sale,  when  one  of  the  purchasers  was 
endeavoring  to  effect  a  loan  of  a  portion  of  the  purchase 
money,  Spaulding  offered  to  loan  and  did  loan  it  to  him.  But 
we  fail  to  find  evidence  that  there  was  any  such  agreement 
before  the  sale.  The  fact  that  the  loan  was  subsequently  made 
does  not  prove  that  it  had  been  previously  agreed  upon  by  the 
parties,  especially  when  we  see  the  purchaser  endeavoring  to 
borrow  it  from  others.  Spaulding  could  loan  it  to  whom  he 
pleased  after  it  was  collected,  and  why  not  agree  to  give  the 
purchaser,  after  he  had  purchased  at  a  cash  sale,  time  on  a  part 
of  the  purchase  price  that  was  coming  to  him  ?  And  if  he  chose 
to  do  so  with  those  who  did  purchase,  it  was  because  he  was 
willing  to  give  them  credit,  while  he  may  not  have  been  wil- 
ling to  do  so  with  Clark  or  others.  And  if  he  was  willing, 
after  the  sale  was  made,  to  loan  his  money  to  these  purcha- 
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sers,  liow  did  it  affect  the  price  that  was  bid  ?  "We  do  not 
see  that  it  could,  or  did,  in  the  least  depress  the  price,  or 
in  anywise  injure  plaintiff  in  error.  The  trustee  swears  he 
sold  for  cash,  and  that  was  what  the  deed  of  trust  required, 
and  nothing  more.  While  it  is  clear  that  he  could  not  sell  on 
credit,  when  his  power  forbid  it,  and  had  there  been  a  surplus 
he  could  not  have  given  time  for  the  payment  of  the  surplus 
without  the  assent  of  plaintiff  in  error,  we  are  not  prepared 
to  hold,  had  Spaulding  authorized  him  to  do  so,  that  he  might 
not  have  sold  on  a  credit  for  all  or  any  portion  of  the  debt  due 
to  Spaulding. 

While  it  is  true  that  this  is  a  harsh  remedy  for  the  foreclo- 
sure of  the  grantor's  equity  of  redemption,  still  it  is  of  his 
own  creation,  and  it  must  be  permitted  to  be  enforced. 
Courts,  however,  will  see  that  the  trustee  shall  not  be  allowed 
to  abuse  such  a  trust,  any  more  than  any  other  trustee.  He 
will  be  held  to  the  discharge  of  his  duty  and  the  exercise  of 
his  power  in  good  faith.  This  case  is  not  like  that  of  Cassell 
v.  fioss,  33  111.  244.  There,  the  trustee  sold  on  credit,  and 
took  a  note  at  ten  per  cent,  interest  for  the  debt  and  surplus. 
There  was  no  consent  of  the  debtor  that  the  trustee  should 
loan  his  money  for  one  day,  at  even  ten  per  cent,  interest,  thus 
endangering  its  ultimate  collection  and  rendering  its  loss  pos- 
sible. Here  was  no  surplus,  and  it  was  the  creditor,  and  not 
the  trustee,  who  extended  the  time  of  payment  of  his  debt,  to 
the  purchaser. 

It  is  urged  that  the  sale  should  be  set  aside  because  the 
property  was  sacrificed.  After  a  careful  examination  of  the 
record,  we  do  not  see  that  there  was  such  a  sacrifice  as  calls 
for  relief.  The  property,  no  doubt,  as  is  usual  in  such  sales, 
sold  for  less  than  it  might  have  brought  had  it  been  sold  on 
time.  The  property  was  advertised  and  offered,  and  we  find 
no  efforts  made  by  the  community  or  by  individuals  to  depress 
the  price  or  prevent  biddings,  at  the  sale.  It  was  open,  public, 
and,  so  far  as  we  can  see,  fair,  and  the  property  brought  $4,100. 
Had  it  been  worth  in  cash  the  price  fixed  on  it  by  some  of  the 
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witnesses,  we  can  hardly  believe  it  would  have  sold  at  so  low  a 
price.  Witnesses  introduced  on  the  trial,  by  plaintiff  in  error, 
fix  the  minimum  at  $6,000  and  its  maximum  value  at  $10,000. 
They  vary  between  these  two  points.  On  the  part  of  defen- 
dants in  error,  a  larger  number  of  witnesses  were  called,  by 
whom  the  highest  sum  fixed  by  any  of  them  was  $5,000  and 
the  lowest  at  $3,000.  Twelve  of  these  witnesses  place  its  val- 
ue, at  the  time  it  was  sold,  at  $4,000.  The  number  of 
witnesses  who  fix  it  at  less  than  it  brought,  is  greater  than 
those  who  placed  it  above  that  sum. 

It  will  be  observed  that  there  is  a  wide  margin  in  these  esti- 
mates, and  it  is  owing  to  the  fact  that  no  two  persons  often 
agree  as  to  the  value  of  such  property,  but  at  last  it  is  but 
matter  of  conjecture  to  a  great  extent,  unless  it  be  brought 
to  the  test  of  a  sale.  If  this  property  was  worth  such  a  sum, 
it  may  be  asked,  why  plaintiff  in  error  did  not,  before  the  sale, 
put  it  upon  the  market,  procure  the  money,  redeem  from 
Spaulding's  deed  of  trust,  and  save  so  large  a  surplus  as  could 
have  been  thus  realized.  Or,  why  did  not  Clark,  holding,  as 
he  did,  a  junior  mortgage,  redeem  from  Spaulding's  deed  of 
trust,  and  in  that  manner  save  his  debt  % 

If  the  property  was  of  such  large  value  as  is  contended,  and 
as  some  of  the  witnesses  suppose,  it  is  incomprehensible  to  us 
why  a  redemption  was  not  made.  Why  should  Clark  lose  a 
thousand  dollars,  when  but  little  effort  would  have  been  required 
to  secure  it  %  Or,  why  should  plaintiff  stand  by  and  see  his 
property  sacrificed  and  he  sustain  a  loss  to  the  extent  of  thou- 
sands, when,  if  these  witnesses  are  correct,  he  had  only  to  offer 
it  in  market,  realize  a  sufficient  sum  to  pay  Spaulding  and 
secure  a  large  surplus  %  And  yet  they  both  seem  to  have  made 
no  effort,  or  if  they  did,  it  was  unavailing,  and  this,  notwith- 
standing the  opinions  of  witnesses,  is  strong,  if  not  conclusive, 
evidence  that  the  property  was  not  sacrificed.  We  can  not  set 
aside  such  sales  merely  for  inadequacy  of  price. 

We  fail  to  discover  any  fraud  or  unfair  action  on  the  part 
of  Montgomery  or  Berry,  as  purchasers.     There  is  no  evidence 
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that  they  decried  the  title,  or  did  any  thing  to  depress  the 
price.  They  purchased  in  open  market,  gave  the  highest 
price  it  would  bring,  and  unless  there  was  some  irregularity  or 
departure  from  the  power  conferred  upon  the  trustee,  they 
should  be  protected  in  their  purchase. 

It  is  urged  that  Biddlecomb  gave  assurances  that  plaintiff 
in  error  should  have  90  days  to  redeem.  Admit  this  to  be 
true,  what  right  had  Biddlecomb  to  make  such  an  arrange- 
ment for  the  purchasers  ?  It  was  to  them  that  plaintiff  in  error 
should  have  looked  for  such  an  arrangement.  There  is  some 
evidence  that  the  purchasers  did  say  to  plaintiff  in  error 
that  if  he  would  pay  their  bid,  pay  a  debt  he  owed  Montgom- 
ery, and  pay  $250,  they  would  permit  him  to  redeem.  But  as 
it  is  the  testimony  of  plaintiff  in  error,  as  to  admissions  of 
Montgomery,  made  in  his  lifetime,  they  were  not  admissible, 
under  the  statute,  against  his  heirs  ;  and  the  testimony  of  Steb- 
bins  related  to  a  statement  made  by  Montgomery,  after  the 
three  months  had  expired,  when  he  said  he  had  offered  to  let 
plaintiff  in  error  redeem  the  property  in  90  days ;  that  he 
might  still  have  the  privilege,  as  he  would  rather  have  the 
money  than  the  property.  Admitting  this  all  to  be  true,  we 
find  no  evidence  that  plaintiff  in  error  offered  to  comply  with 
these  terms,  or  made  any  tender  within  the  time,  or  accepted 
and  acted  upon  the  offer  Stebbins  swears  was  made.  "We  are 
of  opinion  that  the  record  fails  to  show  that  there  was  any 
arrangement  entered  into,  before  the  sale,  by  which  plaintiff 
had  the  right  to  redeem ;  and  if  such  an  arrangement  was 
made  afterwards,  it  was  not  performed  by  plaintiff  in  error, 
nor  was  there  any  tender  of  performance. 

There  are  objections  taken,  that  the  sale  was  for  more  than 
was  due  on  the  debt  to  Spaulding.  If  this  were  true,  it  could 
not  affect  the  title  of  the  purchasers,  but  would  simply  be  a 
question  as  to  the  proper  distribution  of  the  purchase  money. 
It  is  urged  that  there  should  have  been  a  deduction  for  rents 
of  the  property.  When  it  is  remembered  that  the  original 
amount  of  the  notes  was  near  $200  more  than  the  sum  realized 
4 


1869.]  "Waterman  v.  Spaulding  et  ah  433 

Opinion  of  the  Court. 

on  the  sale,  and  that  there  had  accrued  a  large  sum  of  interest, 
we  must  conclude  that  the  rents  were  deducted.  Again,  there 
is  evidence  that  Spaulding,  Biddlecomb  and  plaintiff  in  error, 
looked  over  the  accounts  and  were  understood  to  have  settled. 
We  must  conclude  that  all  proper  deductions  were  made ;  espe- 
cially so,  as  we  do  not  find  plaintiff  in  error  claiming, 
immediately  after  the  sale,  that  he  was  entitled  to  any  portion 
of  the  purchase  money.  In  his  circumstances,  it  is  natural  to 
suppose  he  would  have  done  so  if  the  claim  was  well  founded. 

It  is  also  urged,  that  plaintiff  in  error  was  imposed  upon 
and  defrauded  by  Spaulding  and  Biddlecomb,  in  the  loan  of 
the  money,  as  he  did  not  receive  the  amount  for  which  the 
notes  were  given.  Turner  testified  that  several  conversations 
occurred  between  Spaulding,  Biddlecomb  and  plaintiff  in  error, 
relative  to  this  sale  and  the  amount  then  due,  and  he  under- 
stood the  amount  due  Spaulding  and  Biddlecomb,  and  the 
time  and  manner  of  the  sale,  were  agreed  upon  by  them. 
This  witness  is  not,  however,  very  positive  in  his  statement, 
and  says  he  may  have  derived  his  impressions  from  Spaulding 
and  Biddlecomb.  But  Truesdell  says  that  a  memorandum 
was  made,  exhibiting  all  the  claims,  which  was  handed  to 
plaintiff  in  error.  It  shows  the  sum  advanced  for  plaintiff  in 
error,  and  the  account  shows  three  several  balances  were 
struck.  This  memorandum  contains  charges  for  repairs,  and 
credits  for  rents  received  from  the  house ;  and  this  witness 
states  that  this  memorandum  was  handed  to  plaintiff  in  error 
by  Biddlecomb. 

In  it  he  is  charged  with  the  bank  stock  and  money 
advanced  to  pay  different  persons'  debts  against  plaintiff  in 
error.  Had  this  account  not  been  correct,  he  could  certainly, 
by  slight  effort,  have  learned  the  fact  and  proved  it  on  the 
trial.  But  he  failed  to  do  so,  and  so  far  as  we  can  see, 
he  kept  the  memorandum,  without  finding  any  fault  with 
its  correctness,  and  endeavors  to  impose  the  burthen  of  prov- 
ing the  consideration  of  the  notes  upon  the  holder.  He  had 
averred  the  want  of  consideration,  and  it  devolved  upon  him 
28—  51st  III. 
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to  show  that  it  had  not  been  received.  The  notes  imported  a 
consideration,  and  must  be  so  held  until  overcome  by  sufficient 
proof.  In  his  efforts  to  effect  a  loan  for  the  purpose  of  re-pur- 
chasing from  Montgomery  and  Berry,  we  do  not  see  that  he 
made  any  claim  that  the  property  was  not  liable  for  the  sum 
at  which  it  was  sold ;  nor  did  he  take  any  steps  to  restrain  a 
sale  because  it  was  not  liable  for  that  sum,  or  even  claim  or 
give  notice  at  the  sale,  at  which  he  was  present,  that  he  did  not 
owe  what  appears  to  have  been  due  on  the  notes.  From  these 
facts,  we  are  not  inclined  to  think  that  plaintiff  in  error  has 
shown  himself  entitled  to  have  his  claims  referred  to  a  master 
for  the  purpose  of  having  a  statement  of  accounts. 

The  defendants  Spaulding  and  Biddlecomb,  in  their  answers, 
allege  that  they  advanced  the  full  amount  of  the  notes  in 
paying  the  debts  of  plaintiff  in  error.  Truesdell  states  that 
he  made  a  statement  of  debts  owing  by  plaintiff  in  error,  and 
of  record,  amounting,  in  1858,  to  the  sum  of  over  $6,000. 
He  also  exhibited  a  list  of  judgments  and  interest  and  costs, 
against  plaintiff  in  error,  due  the  1st  of  January,  1859, 
amounting,  in  all,  to  the  sum  of  $4,156.28.  The  plaintiff  in 
error  does  not  show  that  he  ever  paid  any  portion  of  this  sum 
by  other  means  than  through  this  loan,  nor  that  any  of  them 
remain  unpaid. 

Again,  Truesdell  says  the  sum  that  had  to  be  paid  was  about 
$3,700,  and  a  list  of  the  debts  was  made  and  given  to  plaintiff 
in  error,  and  that  a  sum  was  put  in  for  insurance,  and,  as  we 
understand  the  evidence,  $300  was  paid  to  procure  the  release 
of  dower  by  the  wife  of  plaintiff  in  error. 

So  far  as  a  careful  examination  of  this  record  discloses  the 
facts,  we  can  see  no  reason  to  reverse  the  decree  of  the  court 
below,  and  it  must  be  affirmed. 

Decree  affirmed. 
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Albert  F.  Lincoln 

v. 

Elias  C.  Hinzey. 

1.  Promissory  note—; joint  makers — position  of  their  signatures.  One 
may  become  liable  as  joint  maker  of  a  promissory  note,  without  reference 
to  the  position  of  his  signature,  or  whether  it  be  found  upon  the  face  or 
back  of  the  note,  if  it  be  shown,  by  satisfactory  evidence,  that  the  party 
signing  did  so  as  joint  maker. 

2.  Blank  endorsement — cJiaracter  of  liability  assumed  thereby.  If  a 
note  in  the  hands  of  the  payee  has  upon  its  back  the  blank  signature  of  a 
third  person,  the  presumption,  in  the  absence  of  proof,  is,  that  such  person 
endorsed  as  a  guarantor.  But  the  parties  are  at  liberty  to  show  what  was 
their  agreement,  and  what  was  the  precise  liability  to  be  assumed. 

3.  The  mere  fact  that  the  name  is  upon  the  back  of  the  note  can  not  be 
received  as  conclusive  proof  that  the  person  placing  it  there  did  not  intend 
to  assume  the  liability  of  a  joint  maker. 

4.  Pleading  and  evidence — where  parties  are  sued  as  joint  makers. 
Where  parties  are  declared  against  as  joint  makers  of  a  promissory  note, 
the  production  of  a  note  signed  at  the  foot  by  one,  the  name  of  the  other 
appearing  in  blank  on  the  back  of  the  note,  will,  prima  facie,  support  the 
declaration ;  and  in  the  absence  of  a  sworn  plea  by  the  latter,  denying  the 
execution  of  the  note  by  him  as  maker,  or  of  some  stipulation  on  the  sub- 
ject, he  can  not  deny  that  he  was  a  joint  maker. 

5.  Contracts — construction.  Where  the  payee  of  a  promissory  note 
executed  by  two  joint  makers,  agrees  at  the  time  the  note  is  made  that  a 
private  account  due  from  the  payee  to  one  of  the  makers  should  be  applied 
as  a  payment  on  the  note,  when  the  balance  should  be  ascertained  by  the 
parties,  under  a  proper  construction  of  the  agreement,  if  the  parties  them- 
selves can  not  agree  upon  the  balance,  that  will  not  preclude  the  maker 
from  having  his  proper  credit,  which  may  be  ascertained  upon  the  trial  in 
a  suit  upon  the  note. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  S.  D.  Puterbaugh,  Judge,  presiding. 


The  opinion  states  the  case. 
Mr.  H.  Geoye,  for  the  appellant. 
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The  promissory  note  executed  by  Zeidler  and  Heineke  only, 
was  not  properly  admitted  in  evidence.  The  name  of  Lin- 
coln, a  stranger  to  the  note,  was  endorsed  on  the  back.  It 
has  been  repeatedly  held  by  this  court  that  this  makes  Lin- 
coln a  guarantor — not  a  joint  maker.  Blatchford  v.  Milli- 
ken,  35  111.  434 ;  Camden  v.  McCoy,  3  Scam.  437 ;  Cushman 
v.  Dement,  3  Scam.  497 ;  Carroll  v.  Weld,  13  111.  682 ;  Klein 
v.  Currier,  14  111.  237;    Webster  v.  Cobb,  17  111.  459. 

Mr.  Thomas  Ckatty  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Hinzey,  against  Zeidler, 
Heineke  and  Lincoln,  as  joint  makers  of  a  promissory  note. 
On  the  trial,  the  plaintiff  offered  in  evidence  a  note  signed  at 
the  bottom  by  Zeidler  and  Heineke,  and  on  the  back  by  Lin- 
coln. The  defendants  objected  to  its  introduction,  but  the 
objection  was  overruled,  and  this  decision  is  assigned  as  error. 

Lincoln  had,  in  the  first  instance,  filed  a  plea  denying  the 
execution  of  the  note  by  himself  as  maker,  verified  by  affida- 
vit, but  this  plea  had  been  withdrawn,  and  a  written  stipulation 
made  between  the  attorneys  that  the  defendants  might  prove, 
upon  the  trial,  that  Lincoln  "  had  signed  the  note  as  guaran- 
tor, and  not  otherwise,"  in  the  same  manner  as  if  such  defense 
had  been  pleaded  specially.  The  effect  of  withdrawing  the 
plea  and  making  the  stipulation  was,  to  create  a  prima  facie 
presumption  that  Lincoln  had  executed  the  note  as  set  out  in 
the  declaration,  which  presumption  might  be  rebutted  by 
proof. 

It  is  contended,  however,  by  appellant,  that  the  production 
of  the  note,  of  itself,  showed  Lincoln  had  not  signed  as  a  joint 
maker,  and  that  he  could  not  be  held  liable  as  such,  his  name 
appearing  only  on  the  back.  We  can  not  assent  to  this  view. 
It  is  the  settled  law  of  this  State,  that  the  holder  of  a  negotia- 
ble note,  endorsed  in  blank,  may  fill  up  the  blank  with  such 
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undertaking  as  is  consistent  with  the  nature  of  the  instrument 
and  the  agreement  of  the  parties.  If  a  note,  in  the  hands  of 
the  payee,  has  upon  its  back  the  blank  signature  of  a  third 
person,  the  presumption,  in  the  absence  of  proof,  is,  that  such 
person  endorsed  as  a  guarantor.  But  the  parties  are  at  liberty 
to  show  what  was  their  agreement,  and  what  was  the  precise 
liability  to  be  assumed.  The  mere  fact  that  the  name  is  upon 
the  back  of  the  note  can  not  be  received  as  conclusive  proof 
that  the  person  placing  it  there  did  not  intend  to  assume  the 
liability  of  a  joint  maker.  One  may  become  liable  as  joint 
maker  without  reference  to  the  position  of  his  signature,  or 
whether  it  be  found  upon  the  face  or  back  of  the  note,  if  it  be 
shown,  by  satisfactory  evidence,  that  the  party  signing  did  so 
as  joint  maker.  Palmer  v.  Grant,  4  Conn.  400,  and  cases 
cited  in  Story  on  Prom.  Notes,  sec.  468. 

If  a  note  reads,  "  We,  A.  B.,  as  principal,  and  C.  D.,  as 
surety,  promise  to  pay,"  &c,  and  A.  B.  should  sign  the  note 
at  its  foot,  and  C.  D.  upon  the  back,  and  deliver  it  to  the 
payee,  there  could  be  no  doubt  but  that  the  parties  thus  exe- 
cuting would  be  liable  as  joint  makers  to  a  holder  of  the  note, 
though  only  principal  and  surety  as  to  each  other.  This  would 
be  equally  true  where  their  names  are  not  inserted  in  the  body 
of  the  note,  if  the  proof  is  clearly  made.  In  such  cases,  the 
holder  of  the  note  might  write  over  the  blank  endorsement, 
"  I  agree  to  be  liable  on  the  within  note  as  joint  maker,"  or 
words  of  kindred  import,  and  if  proven  that  such  was  the 
agreement,  there  is  no  reason  whatever  why  such  an  endorser 
should  not  be  charged  as  joint  maker ;  and  this  is  the  almost 
uniform  current  of  the  authorities. 

It  is  apparent,  from  what  we  have  said,  that,  in  our  opinion, 
the  circuit  court  committed  no  error  in  the  admission  of  this 
note.  The  declaration  averred  Lincoln  was  a  joint  maker, 
the  sworn  plea  had  been  withdrawn,  and  he  would  not,  in  the 
absence  of  such  plea,  have  been  permitted  to  deny  this,  but 
for  the  stipulation.  The  state  of  the  pleadings,  and  the  pro- 
duction of  the  note,  made  a  prima  facie  case  for  the  plaintiff, 
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which  the  defendant,  under  the  stipulation,  was  at  liberty  to 
controvert,  and  have  the  question  submitted  to  the  jury.  This 
was  done,  and  they  found  the  issue  for  the  plaintiff. 

We  are,  however,  of  opinion,  that  the  court  erred  in  giving 
the  fifth  instruction  for  the  plaintiff.  The  substance  of  the 
instruction  is,  that  even  if  there  was  an  agreement,  when  the 
note  was  made,  that  the  private  account  of  Lincoln  against 
the  plaintiff  should  be  allowed  as  a  payment  upon  the  note 
when  the  balance  should  be  ascertained,  yet  the  jury  were  not 
to  allow  it  unless  the  balance  had  been  ascertained  by  the 
parties  themselves.  "We  can  not  concur  in  this.  If  it  was 
agreed,  when  the  note  was  given,  that  Lincoln's  private  account 
should  be  applied  on  the  note,  when  ascertained  by  the  parties, 
it  would  follow,  if  the  parties  could  not  agree  upon  the 
balance,  that  it  must  be  ascertained  by  a  jury,  or  by  some 
other  tribunal,  and,  when  thus  ascertained,  Lincoln  would  still 
be  entitled  to  his  credit.  If  there  was  such  an  agreement,  it 
must  receive  a  reasonable  construction ;  and  it  would  not  be 
reasonable  to  say  the  parties  intended  to  leave  it  wholly  to  the 
plaintiff  to  determine  the  balance  due.  Such  an  agreement 
would  have  been  worthless  to  the  defendant.  It  should  have 
been  left  to  the  jury  to  say,  first,  whether  such  an  agreement 
had  been  proven,  and,  if  it  had  been,  to  find,  further,  the  true 
amount  due,  and  apply  it  as  a  credit  on  the  note. 

We  would  further  suggest  to  the  circuit  court,  that  in  the 
last  clause  of  the  fourth  instruction  for  the  plaintiff,  the  word 
"  endorser"  seems  to  be  used  as  the  synonym  of  "  assignor" 
under  the  statute.  In  that  sense  the  instruction  is  correct, 
taken  in  connection  with  the  pleadings  and  stipulation,  but 
if  the  term  should  be  understood  in  a  wider  sense,  and  as 
comprehending  an  ordinary  guarantor,  it  would  violate  the 
stipulation.  At  another  trial  the  instruction  should  be  made 
more  precise. 

The  judgment  of  the  court  below  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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Jacob  Darst 


William  G.  Bates  et  al. 

1.  Deeds — time  of  execution — 'presumption.  The  date  of  a  deed,  in  the 
absence  of  other  proof,  will  be  presumed  to  be  the  true  date  of  its  execu- 
tion, and  this,  notwithstanding  the  deed  may  not  have  been  acknowledged 
until  afterwards. 

2.  Moktgages — change  of  form  of  tlie  debt.  A  junior  mortgage  was 
given  to  secure  certain  promissory  notes,  and  the  prior  mortgagee  released 
in  favor  of  the  junior  mortgage :  Held,  that  a  subsequent  change  in  the 
form  of  the  debt  by  taking  up  the  original  notes  and  giving  new  notes 
instead,  did  not  affect  the  lien  of  the  junior  mortgage ;  the  debt  still  remained, 
so  far  as  the  debtors,  the  creditors,  and  the  holder  of  the  prior  mortgage 
were  concerned. 

3.  Same — discharge  of  personal  security.  And  where,  in  such  case,  the 
original  notes  secured  by  the  junior  mortgage  were  also  secured  by  the 
endorsement  of  a  third  person,  the  mere  change  of  the  old  notes  for  new 
ones  without  an  endorser,  or  the  rendering  of  a  judgment  on  the  substi- 
tuted notes,  could  not,  as  between  the  parties  to  the  arrangement,  release 
the  premises  from  the  mortgage. 

4.  Sukety — of  his  rights  before  he  is  damnified.  A  mere  guarantor  of  a 
promissory  note,  which  is  also  secured  by  a  deed  of  trust,  can  not  insist 
upon  a  foreclosure  and  the  payment  of  the  money  to  him,  without  having 
paid  the  debt  or  been  in  any  way  damnified.  He  has  no  right  of  recovery, 
either  at  law  or  in  equity,  until  he  has  discharged  the  debt. 

5.  A  mere  surety,  or  person  ultimately  liable,  can  not  sue  and  recover 
until  he  has  paid  the  debt,  or  in  some  manner  has  been  damnified. 

6.  Pakties — in  chancery.  The  holder  of  a  prior  mortgage  filed  a  bill 
to  foreclose.  A  junior  mortgage  had  been  given,  but  it  became  a  prior  lien 
by  virtue  of  a  release  by  the  prior  mortgagee  in  favor  of  the  junior  mort- 
gage. A  guarantor  of  the  notes  secured  by  the  latter  mortgage,  filed  a 
cross  bill  to  foreclose  that  mortgage,  without  having  paid  the  notes  or  been 
in  any  way  damnified :  Held,  that  the  guarantor  was  not  entitled  to  a  fore- 
closure, and  the  holder  of  the  notes  secured  by  the  second  mortgage  was  a 
necessary  party  to  such  foreclosure. 

7.  Removal  of  a  cause  from  a  State  court  into  a  United  States  court. 
Under  the  act  of  Congress  of  July  27,  1866,  one  of  several  defendants  in  a 
suit  pending  in  a  State  court  can  not  claim  a  removal  of  the  suit  into  the 
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circuit    court    of  the    United  States,  except  it  be  unnecessary  for  his 
co-defendants  to  be  present. 

8.  In  this  case,  the  assignee  of  notes  secured  by  a  mortgage  which  was 
a  junior  lien,  filed  a  bill  to  foreclose,  making  defendants  thereto  the  mort- 
gagors, the  trustee  under  a  deed  of  trust  which  was  a  prior  lien,  a  guaran- 
tor of  the  notes  secured  by  such  deed  of  trust,  and  a  tenant  in  possession 
under  the  mortgagors :  Held,  that  such  guarantor  was  not  entitled  to  a 
removal  of  the  cause  into  the  Federal  court,  because  his  co-defendants 
were  necessary  parties,  and  the  cause  could  not  properly  be  determined 
without  them. 

9.  Under  the  act  of  Congress  of  March  2,  1867,  amendatory  of  the  act 
of  1866,  permitting  causes  pending  in  the  State  courts  between  citizens  of 
the  State  in  which  the  suits  were  brought  and  citizens  of  another  State,  on 
application  of  the  latter,  for  a  suit  to  be  removed,  for  certain  reasons,  into  a 
Federal  court,  it  is  not  enough  for  the  party  seeking  the  removal  to  state 
that  he  is  a  resident  of  another  State,  as  he  may,  notwithstanding  that,  be  a 
citizen  of  this  State. 

10.  And  where  the  court  below  refused  to  grant  the  application  for 
removal,  if  the  record  in  the  appellate  court  fails  to  show  a  justification  of 
the  sureties  on  the  bond  offered  in  the  court  below  upon  the  application, 
the  action  of  that  court  will  be  sustained. 


Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
S.  D.  Putekbatjgh,  Judge,  presiding. 

On  the  19th  day  of  January,  1856,  "Warren  Hall  and  Ash- 
bell  Hurlburt,  being  the  owners  of  lots  three,  four  and  five, 
in  block  eight,  in  the  city  of  Peoria,  on  which  the  Peoria 
House  is  situated,  executed  a  mortgage  thereon  to  Augustus 
O.  Garrett,  to  secure  the  payment  of  a  number  of  promissory 
notes,  ^mounting  in  the  aggregate  to  $30,000.  While  Gar- 
rett still  held  the  notes  and  mortgage,  he  executed  a  release, 
postponing  the  lien  of  his  mortgage  to  a  trust  deed  which 
was  executed  on  the  same  premises  by  the  mortgagors  on  the 
30th  day  of  October,  1856,  to  Caleb  Alden,  to  secure  "William 
G.  Bates,  who  became  a  guarantor  of  certain  notes,  to  the 
sum  of  $10,000,  given  upon  a  loan  obtained  by  him  for  Hall 
and  Hurlburt. 
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Subsequent  to  the  execution  of  such  release,  Garrett  assigned 
the  notes  held  by  him,  and  the  mortgage  given  to  secure  them, 
to  Jacob  Darst. 

A  part  of  those  notes  had  been  paid,  a  balance  of  some 
$20,000  remaining  unpaid.  Darst  filed  his  bill  in  the  court 
below  to  foreclose  his  mortgage,  making  defendants  thereto 
Hall  and  wife,  Hurlburt  and  wife,  Bates,  Alden  and  Alfred 
Freeman,  who  was  a  tenant  in  possession  under  Hall. 

Subsequently,  Bates  filed  his  bill  to  foreclose  the  deed  of 
trust  executed  to  Alden,  making  defendants  thereto  Hall  and 
wife,  Hurlburt  and  wife,  Darst,  Garrett  and  Freeman. 

The  holder  of  the  notes  upon  which  Bates  became  a  guar- 
antor, was  not  made  a  party  to  either  suit. 

The  two  suits  were  consolidated,  and  upon  a  hearing,  the 
court  below  found  that,  although  the  deed  of  trust  to  Alden 
was  the  elder  lien,  yet,  as  Bates  had  not  been  damnified  by 
reason  of  his  said  guaranty,  he  was  not  entitled  to  relief,  and 
dismissed  his  bill ;  and  as  to  Darst,  a  decree  of  foreclosure 
was  entered. 

Both  complainants  bring  the  cause  to  this  court  by  appeal. 

This  shows  the  relations  of  the  parties,  and  the  various 
questions  arising  upon  the  record  are  presented  in  the  opinion 
of  the  court. 

Messrs.  Cooper  &  Moss,  for  Darst,  among  other  questions 
presented,  insisted  that  Bates  occupied  the  position  of  a  mere 
guarantor  of  the  notes  secured  by  the  deed  of  trust  to  Alden, 
and  until  he  had  paid  the  debt,  or  was  in  some  manner  dam- 
nified, he  was  not  entitled  to  a  foreclosure — citing  Lathrop  v. 
Atwood,  21  Conn.  K.  117. 

Messrs.  "Wead  &  Jack,  also  for  Darst. 

Messrs.  Johnson  &  Hopkins,  for  Bates,  contended  that 
even  if  Bates  could  be  regarded  only  as  a  mere  guarantor,  it 
was  not  essential  to  his  right  to  foreclose  the  trust  deed  given 
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as  an  indemnity  to  him,  that  he  should  first  be  damnified, 
citing  Post  v.  Jackson,  17  Johns.  239-479  ;  Lathrop  v.  Atwood, 
21  Conn.  117;  Chase  v.  Hinman,  8  TV  end.  452;  Pockfeller 
v.  Donnelley,  8  Co  wen,  622  ;  McClure  v.  Edwards,  3  Cowen, 
313  ;  Jennings  v.  Norton,  35  Maine,  308 ;  Carman  v.  Noble, 
9  Penn.  367 ;  Leber  v.  Kauffelt,  5  W.  &.  S.  440 ;  Challover 
v.  Walker,  1  Burr.  574;  Wood  v.  Wade,  2  Sfarkie,  167;  7^  re 
Isaac  Negus,  7  Wend.  469  ;  Churchill  v.  Hunt,  3  Denio,  321 ; 
TT^  v.  Pond,  19  Wend.  421 ;  Thomas  v.  JiZm,  1  Hill,  145  ; 
Dean  v.  Clark,  14  Johns.  177  ;  Nesbit  v.  Smith,  5  Bro.  578 ; 
6y02?  v.  Tyson,  IT.  &  R.  395  ;  Chamberlain  v.  .Z&W,  6  Indi- 
ana, 491 ;  Champion  v.  Brown,  6  Johns.  Ch.  398  ;  1  Yernon 
189  ;  Ketchum  v.  Joinerry,  23  Conn.  123 ;  Bishop  v.  Ztoy, 
13  Vermont,  87;  Batchelder  v.  Wendall,  36  K  H.  205  ;  .flaW 
v.  Nash,  10  Michigan,  303 ;  Colman  v.  7W,  id.  422 ;  Butler 
v.  Ladue,  12  Mich.  173 ;  Z0W0  v.  Newbold,  4  Jones'  Eq.  R. 
212  ;  Daniels  v.  Young,  3  Iredell,  520  ;  Kramer  v.  Bank  0/ 
Steubenville,  15  Ohio,  253 ;  Beckwith  v.  Manufac.  Co.,  14 
Conn.  593  ;  Eastman  v.  Foster,  3  Mete.  19  ;  i?^£  v.  Dewey, 
13  Gray,  47 ;  J/05^  v.  Murgatroyd,  1  Johns.  Ch.  118. 


Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  appellant,  in  the 
Peoria  Circuit  Court,  against  appellees,  to  foreclose  a  mort- 
gage dated  January  19th,  1856,  executed  by  Hall  and  Hurlburt 
to  Augustus  O.  Garrett,  to  secure  the  payment  of  a  number 
of  promissory  notes,  amounting  in  the  aggregate  to  the  sum  of 
$30,000.  The  last  matured  in  1866.  It  appears  that  the  notes 
and  mortgage  were  assigned  by  Garrett  to  appellant,  who  holds 
the  notes  remaining  unpaid.  Freeman  was  in  possession 
under  a  lease  from  Hall,  who  had  previously  purchased  the 
interest  of  Hurlburt.  It  appears  that  a  portion  of  the  notes 
were  paid  at  maturity,  but  about  $20,000  was  unpaid  at  the 
rendition  of  the  decree. 


1869.]  Darst  v.  Bates  et  al.  443 

Opinion  of  the  Court. 

It  further  appears,  that  a  portion  of  the  premises  embraced 
in  the  decree  was  sold  to  Luther  Card  before  the  mortgage  was 
assigned  by  Garrett  to  appellant,  but  no  question  arises  on  that 
sale.  It  appears  that  prior  to  Garrett's  assignment,  he  executed 
an  instrument  in  writing,  in  which  it  is  recited  that  Hall  and 
Hurlburt  had  executed  a  deed  of  trust  on  the  property  to  Caleb 
Alden,  to  secure  the  payment  of  four  promissory  notes,  execu- 
ted by  them,  and  amounting  to  $10,000.  He  then  released 
his  prior  lien  on  the  premises  under  his  mortgage,  in  favor  of 
Alden's  deed  of  trust.  This  instrument  was  dated  on  the  13th 
of  October,  1856,  and  was  subsequently  and  during  the  same 
month  duly  recorded.  It  is  by  virtue  of  this  instrument  that 
Alden  and  Bates  claim  to  have  a  first  lien  on  the  premises  in 
controversy.  But  to  avoid  the  eifect  of  this  lien,  appellant 
contends  that  the  release  was  obtained  by  fraud  and  false 
representations,  and  that  all  of  the  material  facts  set  forth 
in  the  release  were  false.  It  is  contended  that  Hall  and 
Hurlburt  were  not  indebted  to  Bates  at  that  time  ;  that  a  deed 
of  trust  or  notes  had  not  then  been  executed  ;  that  there  was 
no  consideration  paid  to  Garrett  for  the  release  ;  that  the  deed 
of  trust  and  notes  were  executed  after  the  execution  of  the 
release. 

It*is  also  insisted  that  Bates  did  not  loan  any  money  to  Hall 
and  Hurlburt,  nor  did  he  advance  any  money  upon  the  notes, 
but  the  notes  were  endorsed  by  Peter  Sweat,  or  countersigned 
by  him,  and  taken  to  a  broker's  office  in  New  York  or  New 
England,  and  there  sold  at  a  discount;  that  these  notes  were 
afterwards  replaced  by  others,  and  this  process  of  renewal 
was  repeated  until  several  sets  of  notes  were  given ;  and  appel- 
lant claims  that  Bates  took  other  security  on  the  notes,  which  he 
thereby  released,  and  that  Bates  has  not  paid  the  notes,  but  they 
are  still  outstanding ;  that  Bates  released  the  portion  of  the 
premises  sold  to  Card,  and  received  $2,500  therefor,  which 
should  be  credited  on  Bates'  claim  ;  that  Freeman  paid  rent 
to  Bates  ;  that  Hurlburt  had  sold  his  interest  to  Hall,  and  has 
no  further  claim  on  the  premises. 


444  Daest  v.  Bates  et  al.  [Sept.  T., 

Opinion  of  the  Court. 

Bates  contends  that  the  release  was  not  procured  by  fraud, 
and  insists  the  trust  deed  had  been  executed  and  that  the  sum 
secured  by  the  trust  deed  is  due  and  owing  to  him.  It  appears 
that  Hall  and  Hurlburt  admit  the  debt  to  Bates  ;  that  they  had 
confessed  a  judgment  for  the  balance  due  on  the  notes,  in 
March,  1860,  and  Bates  was  receiving  and  applying  the  rents 
and  profits  on  the  judgment  when  appellant  filed  his  bill. 

The  record  discloses  the  fact  that  Hall  and  Hurlburt  were 
desirous  of  effecting  the  loan  of  $10,000,  and  applied  to  Bates 
to  accommodate  them,  and  he  undertook  to  raise  the  money 
for  them ;  and  to  enable  him  to  do  so  the  deed  of  trust  and 
notes  were  made,  and  Garrett's  release  procured,  and  also 
Sweat's  endorsement  of  the  notes.  These  being  sent  to  him, 
he  endorsed  the  notes  and  procured  their  discount  in  the  "West- 
field  Bank  in  Massachusetts,  and  with  the  proceeds  took  up 
his  own  note,  which  he  had  given  to  raise  the  money  for  them 
while  these  papers  were  being  prepared  and  forwarded  to  him, 
and  out  of  the  amount  thus  received  he  deducted  $400  they 
had  agreed  to  pay  him  for  procuring  the  loan ;  also,  a  small 
account  which  they  owed  him.  As  these  notes  fell  due  there 
were  a  number  of  renewals,  by  the  substitution  of  other  notes, 
and  Sweat  endorsed  several  times  for  Hall  and  Hurlburt  for 
this  purpose,  but  he  subsequently  declined  to  endorse  further. 
It  nowhere  appears  that  Bates  has  taken  up  or  paid  the  notes 
to  the  bank,  or  that  he  is  still  in  anywise  liable  for  their  pay- 
ment ;  nor  is  the  bank,  or  any  one  supposed  to  be  the  holder, 
made  a  party  to  this  proceeding  by  the  bill  or  cross-bill. 

The  first  question  presented  for  consideration  is,  whether 
the  release  was  obtained  from  Garrett  by  false  and  fraudulent 
representations.  Even  if  Hall  and  Hurlburt,  to  induce  the 
execution  of  the  release,  did  promise  to  give  Garrett  other 
security,  there  is  no  evidence  to  charge  Bates  with  a  know- 
ledge of  the  fact.  If  they  acted  in  bad  faith  with  Garrett, 
Bates  can  not  be  chargeable  with  the  fraud  unless  he  had  notice 
or  knowledge  of  such  facts  as  to  put  him  on  inquiry,  before  he 
received  and  acted  upon  the  release,  as  a  valid  and  binding 
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instrument.  And  whether  the  notes  and  deed  of  trust  were 
executed  before  Garrett  gave  the  release,  can  not  matter,  as 
Bates  acted  upon  them,  so  far  as  we  can  see,  without  being 
apprised  of  the  fact.  But  even  if  he  knew  the  fact,  we  do  not 
see  how  Garrett  can  object,  as  he  is  not  prejudiced  thereby. 
His  rights  were  not  altered  by  the  formal  execution  of  the 
instruments  after  he  gave  the  release.  It  was,  at  most,  but 
doing  what  he  virtually  had  consented  might  be  done. 

But  the  trust  deed  bears  date  on  the  13th  day  of  October, 
1856,  and  the  notes  are  by  it  described  as  bearing  even  date 
therewith ;  and  in  the  absence  of  proof  showing  that  it  was 
executed  on  a  different  day,  the  date  specified  will  be  pre- 
sumed to  be  the  true  date  of  its  execution.  It  is  true  that  it 
was  not  acknowledged  until  the  30th  of  that  month,  but  that 
does  not  prove  that  it  had  not  been  executed  before  that  time. 
And  when  it  appears  that  the  deed  of  trust  and  notes  did  not 
come  to  the  hands  of  Bates  until  about  the  3d  or  4th  of  the 
next  November,  we  may  readily  suppose  that  although  previ- 
ously executed,  it  would  only  be  acknowledged  at  the  time  the 
makers  desired  to  forward  it  to  Bates.  We  do  not  regard  this 
objection  as  well  taken ;  and  we  are  clearly  of  opinion  that 
this  trust  deed,  by  operation  of  the  release  executed  by  Gar- 
rett, became  and  is  a  prior  lien  on  the  premises  in  dispute. 
Appellant  having  taken  the  assignment  with  record  notice  of 
its  existence,  can  only  claim  subject  to  its  provisions. 

It  is,  however,  urged  that  the  notes  described  in  the  trust 
deed  were  discharged  and  taken  up  by  the  makers.  In  taking 
them  up,  however,  other  notes  were  substituted,  and  it  is  mani- 
fest the  debt  for  which  the  notes  were  given,  and  to  secure 
which  the  trust  was  created,  was  not  thereby  paid  or  dis- 
charged. The  debt  still  remained,  but  the  form  of  the  notes 
had  changed,  but  nothing  more,  so  far  as  the  debtors,  the  cre- 
ditors, and  the  holder  of  the  Garrett  mortgage  were  concerned. 
Although  Sweat  and  Bates  may  have  been  released  as  endor- 
sers, still  Hall  and  Hurlburt  remained  liable  for  the  same 
debt,  as  it  had  not  been  paid  or  they  in  any  manner  discharged ; 
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and  equity  only  looks  to  the  substance,  and  not  to  mere  form. 
The  deed  of  trust,  then,  having  been  given  to  secure  the  debt, 
and  it  still,  in  substance,  remaining  unpaid,  the  trust  will  be 
kept  alive  to  secure  its  payment.  The  mere  change  of  the  old 
notes  for  new  ones,  without  endorsers,  or  the  rendition  of 
judgment  on  the  substituted  notes,  could  not,  as  between  the 
parties  to  the  arrangement,  release  the  premises  from  the  deed 
of  trust.  Until  the  debt  is  paid,  that  will  stand,  as  fo  the 
parties,  unless  they  do  some  act  for  the  purpose  of  releasing 
the  premises  from  the  operation  of  the  trust. 

But  it  nowhere  appears  that  Bates  has  paid  any  portion  of 
the  debt,  or  that  he  is  the  equitable  holder  of  the  judgment. 
He  does  not  even  claim  to  know  where  the  notes  last  given 
are,  or  who  is  the  holder  of  the  same.  He  says  that  he  has 
never  paid  them,  and  has  never  been  discharged  as  guarantor  of 
the  same.  If  Bates  is  only  a  guarantor,  as  he  and  Alden  state, 
we  are  at  a  loss  to  perceive  why  he  should  be  permitted  to 
receive  or  retain  the  proceeds  of  the  trust  fund.  He  surely 
can  have  no  right  of  recovery,  either  in  law  or  equity,  until 
he  shall  have  paid  or  discharged  the  debt  for  which  the  notes 
were  given.  He  does  not  even  appear  to  be  the  agent  of  the 
holder  of  the  notes,  but,  on  the  contrary,  says  he  does  not 
know  who  he  is.  A  mere  security,  or  person  ultimately  liable, 
can  not  sue  and  recover  until  he  has  paid  the  debt,  or  in  some 
manner  has  been  damnified. 

While  this  property  is  bound  for  the  debt,  Bates  has  no 
right,  simply  because  he  guaranteed  its  payment,  to  insist  upon 
a  foreclosure,  and  a  payment  of  the  money  to  him.  Nor  does 
the  fact  that  Hall  and  Hurlburt  confessed  a  judgment  for  the 
amount  remaining  unpaid,  simply  to  indemnify  him  against 
loss,  place  him  in  any  better  position.  To  be  able  to  foreclose, 
he  should  have  paid  the  debt.  The  holder  of  the  notes,  who- 
ever he  may  be,  is  therefore  a  necessary  party.  Until  he  is 
before  the  court,  the  equities  of  all  the  parties  can  not  be  fully 
adjusted.  As  the  record  now  stands,  these  two  suits,  one  by  ap- 
pellant and  the  other  by  Bates,  and  each  seeking  a  foreclosure 
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have  been  consolidated.  Bates'  bill  having  been  properly 
dismissed,  then  appellant  is  entitled  to  a  decree  for  the  sale 
of  the  property,  subject  to  the  lien  of  the  trust  deed  to 
Alden.  Had  the  holder  of  the  notes  been  made  a  party, 
then  the  property  should  be  sold,  and  the  amount  due  on  each 
of  the  debts  should  be  ascertained  and  paid  in  the  order  in 
which  they  are  liens.  Or,  if  the  holder  of  these  notes  was 
a  party,  and  the  sum  due  appellant  was  ascertained,  he  could 
redeem  and  subject  the  property  to  sale  for  his  as  well  as  that 
debt. 

Inasmuch  as  Bates  is  not  the  holder  of  the  notes  secured  by 
the  trust  deed  to  Alden,  and  has  not  shown  that  he  is  the  agent 
of  the  holder,  he  has  no  right  to  receive  the  rents  in  the  receiv- 
er's hands.  Merely  because  he  claims  to  have  become  liable  on 
a  guaranty  for  their  payment,  gives  him  no  right  to  control 
the  debtor's  property  or  the  rents  and  issues  thereof.  Were 
they  paid  to  him,  there  is  no  assurance  that  they  would  ever 
be  paid  to  the  creditor,  as  he  does  not  even  know  who  he  is. 
If  the  holder  had  been  a  party  to  this  proceeding,  then,  as  he 
holds  the  prior  lien  on  the  property,  as  the  rents  issue  from 
it  he  would  be  entitled  to  receive  them,  and  the  court  would 
have  so  decreed. 

The  court  having  appointed  a  receiver,  and  the  trust  fund 
and  the  profits  arising  therefrom  being  under  the  control  of 
the  court,  the  funds  in  the  hands  of  the  receiver  should  be 
disposed  of  by  the  final  decree.  When  that  is  made,  if  the 
holder  of  the  first  lien  is  not  a  party  to  the  record,  then  this 
fund  should  be  decreed  to  appellant.  The  fact  that  Bates  took 
an  assignment  of  the  lease  as  collateral  security  for  a  debt, 
which  he  did  not  hold  or  control,  gives  him  no  right  in  equity 
to  receive  the  money  ;  and  if  he  desires  to  have  it  so  applied 
as  to  exonerate  him  from  liability  on  the  notes,  which  he  says 
he  has  guaranteed,  he  should  have  brought  the  holder  of  the 
notes  before  the  court,  that  it  might  be  decreed  to  him. 

It  is  urged  that  the  court  below  erred  in  refusing  to  remove 
the  cause  to  the  United  States  Circuit  Court  for  the  Northern 
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District  of  Illinois.  The  first  application  seems  to  have  been 
made  under  the  act  of  the  27th  of  July,  1866,  (sess.  laws  Cong. 
316).  That  act  declares  that  if  in  any  suit  already  commenced, 
or  that  shall  be  commenced,  in  any  State  court,  against  an 
alien  or  a  citizen  of  another  State  than  that  in  which  the  suit 
is  brought,  the  matter  in  controversy  shall  exceed  $500, 
exclusive  of  costs,  and  the  suit  has  been  brought  for  the  pur- 
pose of  restraining  or  enjoining  such  alien  or  citizen  of  another 
State,  and  the  suit  is  one  in  which  there  can  be  a  final  deter- 
mination of  the  controversy,  as  to  him,  without  the  presence 
of  the  other  defendants,  then  the  alien  defendant,  or  the 
defendant  who  is  a  resident  of  another  State,  may,  at  any  time 
before  the  trial  or  final  hearing  of  the  cause,  file  a  petition  for 
the  removal  of  the  cause  as  against  him  into  the  next  circuit 
court  of  the  United  States  to  be  held  in  the  district  where  the 
suit  is  pending.  The  remainder  of  the  act  relates  to  the  man- 
ner in  which  the  removal  shall  be  had. 

It  is  apparent  that  Bates  was  not  within  the  provisions  of 
this  act  of  congress.  He  could  only  claim  a  removal  when  it 
is  unnecessary  for  his  co-defendants  to  be  present.  It  is  mani- 
fest that  the  case  could  not  be  determined  alone,  as  to  him,  had 
it  been  removed  to  the  United  States  Circuit  Court.  The 
other  defendants,  having  rights  and  interests  to  be  protected, 
were  necessary  parties,  and  the  act  has  provided  against  split- 
ting up  causes  of  action  and  trying  them  in  fragments — a 
portion  of  the  parties  being  in  one  jurisdiction  and  the  others 
in  a  different  one.  The  court  below,  therefore,  decided  cor- 
rectly in  refusing  to  remove  the  suit  brought  by  appellant  to 
the  Federal  court,  or  to  remove  it  so  far  as  it  concerned 
Bates. 

He  and  Alden,  however,'  filed  a  petition  and  affidavit  in  the 
case  brought  by  himself  after  the  cause  was  at  issue,  asking 
its  removal,  under  the  act  of  congress  of  March  2d,  1867  (sess. 
laws  196).  That  act  declares  that  it  is  amendatory  of  the  act 
of  July,  1866,  and  that  where  a  suit  is  pending,  or  may  be 
thereafter  brought  in  a  State  court,  and  the  sum  in  contro- 
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versy  exceeds  $500,  exclusive  of  costs,  between  a  citizen  of 
the  State  in  which  the  suit  is  brought  and  a  citizen  of  another 
State,  the  latter,  whether  plaintiff  or  defendant,  if  he  shall 
make  and  file  in  such  State  court  an  affidavit  stating  that  he 
has  reason  to  and  does  believe  that,  from  prejudice  or  local 
influence,  he  will  not  be  able  to  obtain  justice  in  such  State 
court,  may  at  any  time  before  the  final  hearing  of  the  suit, 
file  a  petition  in  such  State  court  for  the  removal  of  the  suit 
into  the  next  circuit  court  of  the  United  States  to  be  held  in  the 
district  where  the  suit  is  pending.  The  remainder  of  this  act 
relates  to  the  manner  in  which  the  petitioner  shall  proceed, 
and  the  order  of  removal  that  shall  be  made  by  the  State 
court. 

This  is  amendatory  of  the  former  act,  and  changes  it  by  per- 
mitting either  a  plaintiff  or  defendant  to  apply  for  and  obtain 
the  removal,  when  from  prejudice  or  local  influence  he  fears  he 
will  be  unable  to  obtain  justice  in  the  court  in  which  the  suit 
is  pending.  This  seems  to  be  the  extent  of  the  amendment, 
but  not  to  have  changed  its  other  provisions. 

But,  be  the  construction  as  it  may,  Bates  and  Alden  have 
not  brought  themselves  within  the  provisions  of  either  act. 
In  their  petition  and  affidavit  they  do  not  state  that  they  are 
citizens  of  Massachusetts ;  they  only  say  they  are  residents 
of  that  State.  That  may  be  true,  and  still  they  might  be  citi- 
zens of  Illinois.  They  should,  by  their  own  showing,  bring 
themselves  clearly  within  the  requirements  of  the  law,  to  avail 
of  its  provisions.  All  know  that  there  is  a  broad  distinction 
between  a  citizen  and  a  resident.  They  form  distinct  classes 
in  the  State,  and  the  latter  class  does  not  enjoy  all  the  privi- 
leges which  appertain  to  the  former. 

Again,  in  this  case  we  fail  to  find  that  there  was  any  justifi- 
cation of  the  sureties  offered  on  the  bonds  which  were  offered 
in  the  court  below  on  the  application  for  the  removal.  The 
court  below  was  not  required  to  take  judicial  notice  of  the  suf- 
ficiency of  the  sureties,  as  to  solvency,  responsibility,  residence, 
&c.  But  if  such  was  the  duty  of  the  court,  we  would  presume 
29— 51st  III. 
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that,  in  the  exercise  of  that  duty,  he  knew  the  pecuniary 
condition  of  the  bail  and  regarded  them  as  insufficient.  In 
construing  an  act  of  this  character,  the  policy  and  constitu- 
tionality of  which  may  be  doubtful,  and  where  its  operation 
can  only  be  attended  with  delay  and  increased  expense  in  the 
administration  of  justice,  its  scope  should  not  be  enlarged  by 
implication  and  a latitudinarian  construction.  Congress  could 
not  have  intended  to  prohibit  non-residents  of  a  State  from 
being  sued  or  from  suing  in  a  State  court,  but  if  the  construc- 
tion contended  for  should  be  given  to  these  acts,  such  would 
well  nigh  be  its  operation.  If  there  is  fear  of  local  prejudice 
or  influence,  the  party,  like  citizens  of  the  State,  may  have  a 
change  of  venue  to  another  county  or  circuit.  It  can  not  be 
presumed,  simply  because  a  person  happens  to  be  a  resident 
of  one  State,  that  he  can  not  get  justice  in  the  courts  of 
another  where  he  is  a  non-resident.  The  experience  of  the 
past  does  not  warrant  such  a  conclusion,  and  the  Federal  legis- 
lature could  not  have  acted  upon  that  presumption  in  adopting 
these  enactments. 

For  the  want  of  proper  parties,  the  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 

Upon  an  application  by  the  appellant,  Darst,  for  a  rehear- 
ing of  this  cause,  at  the  September  term,  1870,  the  court 
delivered  the  following  additional  opinion : 

Per  Curiam:  On  an  application  for  a  rehearing  we  are 
asked  to  vacate  the  decree  of  this  court  rendered  on  the  for- 
mer trial,  and  to  modify  it  in  the  directions  to  the  circuit 
judge.  We  deem  it  unnecessary  to  vacate  that  decree,  but 
deem  it  proper  to  render  the  directions  more  specific. 

When  the  case  is  brought  to  trial  in  the  court  below,  if  the 
holder  of  the  notes  has  made  himself  a  party  to  the  bill  filed 
by  Bates,  then  it  would  be  proper  for  the  court  to  render  a 
decree  for  the  sale  of  the  property,  and  that  the  holder  of  the 
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notes  given  to  Bates  be  first  paid,  then  the  payment  of  the  Gar- 
rett mortgage,  or  so  much  as  remains  unpaid,  and  the  balance, 
if  any  shall  remain,  to  be  paid  to  the  holder  of  the  equity  of 
redemption.  If,  however,  the  holder  of  the  notes  should  not 
come  in  and  make  himself  a  party  complainant  to  Bates'  bill 
then  it  should  be  dismissed,  and  the  court  should  render  a  decree 
for  the  sale  of  the  property,  subject  to  the  deed  of  trust  exe- 
cuted to  Alden,  and  that  so  much  of  the  proceeds  of  that  sale 
as  may  be  necessary  be  applied  to  pay  the  balance  due  on  the 
Garrett  mortgage,  and  the  remainder,  if  any,  be  paid  to  the 
holder  of  the  equity  of  redemption. 


Buckner  S.  Morris,  Administrator,  et  ah 

v. 

Kalph  Cheney. 

1.  Equitable  assignee — how  far  protected.  Courts  of  law  will  recog- 
nize and  protect  the  rights  of  the  assignee  of  a  chose  in  action,  whether  the 
assignment  he  good  at  law,  or  in  equity  only.  In  equity,  all  contracts  and 
agreements  may  be  assigned,  and  the  interest  of  the  assignee  will  constitute 
a  defense  to  a  proceeding  by  garnishment. 

2.  So  where  a  railroad  company,  having  a  claim  for  unpaid  subscription 
to  the  stock  of  the  company,  transfers  the  same  by  its  authorized  agent, 
the  purchaser  will  be  protected  in  equity,  and  his  right  to  the  proceeds  of 
the  claim  will  not  be  affected  by  the  fact  that  there  may  not  have  been  a 
formal  written  assignment  thereof. 

3.  Railroad  corporation — of  its  power  to  dispose  of  its  choses  in  action. 
A  railroad  company  having  a  claim  for  an  unpaid  subscription  to  its  stock, 
has  the  power  to  sell  it,  or  make  a  contract  to  dispose  of  it,  for  the  pur- 
poses of  the  road,  as  much  as  to  assign  a  promissory  note.  Such  a  corpo- 
ration has  the  power  to  contract  for  the  sale  of  any  of  its  securities,  choses 
in  action,  or  assets,  for  the  purpose  of  raising  means  to  construct  or  equip 
its  road,  or  to  pay  its  indebtedness. 
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4.  But  the  power  to  sell  such  securities  does  not  include  the  power  to 
mortgage  them.  So  the  act  of  the  legislature  of  Wisconsin  in  relation  to 
the  execution  of  mortgages  by  railroad  companies,  does  not  authorize 
such  companies  in  that  State  to  mortgage  their  stock  subscriptions  as  secu- 
rity for  the  payment  of  their  bonds. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  suit  in  chancery  commenced  in  the  court  below 
by  Ralph  Cheney  against  Buckner  S.  Morris,  administrator, 
and  Emily  M.  Norton,  administratrix,  of  the  estate  of  Lewis 
W.  Clark,  deceased,  and  Azel  Dorathy,  to  determine  the  right, 
as  between  the  complainant,  Cheney,  and  the  defendant 
Dorathy,  to  a  claim  against  the  estate  of  Clark. 

The  character  of  the  claim,  and  of  the  respective  rights  of 
the  parties  thereto,  is  sufficiently  set  forth  in  the  opinion  of 
the  court. 

The  court  below  found  the  better  right  in  the  claim  to  be 
in  the  complainant,  Cheney,  and  decreed  accordingly.  From 
that  decree  the  administrators  of  Clark,  and  Dorathy,  took 
this  appeal. 

Mr.  B.  S.  Moeeis,  for  the  administrators,  and  Mr.  R.  H. 
Foeeestee,  for  the  appellant  Dorathy. 

Mr.  "W.  T.  Buegess,  for  the  appellee. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record  is,  which  party  has 
the  prior  right  to  this  claim  on  the  estate  of  Lewis  W.  Clark, 
deceased,  the  appellee,  Cheney,  or  the  appellant  Dorathy  ?  We 
lay  aside  all  consideration  of  the  questions  raised  by  the 
administrators  of  Clark,  since,  if  Dorathy's  claim  be  established, 
the  administrators  of  that  estate  are  accountable  to  him,  and 
not  to  Cheney,  the  appellee.     That  Dorathy's  claim  is  prior  in 
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time  to  that  of  appellee  we  can  not  doubt,  as  these  facts  will 
show.  Clark's  indebtedness  arose  out  of  his  subscription  to 
stock  in  the  Wisconsin  Central  Railroad  Company  to  the  extent 
of  $1,000,  on  which  he  had  paid  $100  in  his  lifetime. 

Frederick  J.  Starnes  was  the  chief  engineer  of  the  com- 
pany, and  in  the  month  of  February,  1858,  the  board  of 
directors  of  the  company  instructed  and  authorized  him  to 
collect,  dispose  of,  and  make  all  he  could  out  of  this  claim 
against  Clark's  estate,  and  other  claims  for  unpaid  subscrip- 
tions of  stock,  against  persons  in  Chicago,  the  residence  of 
Clark,  in  his  lifetime,  and  apply  the  proceeds  to  the  expenses 
of  the  engineering  and  operating  departments  of  the  road 
then  being  constructed,  and  to  other  indebtedness  of  the  com- 
pany. 

In  December,  1858,  Starnes  sold  and  transferred  this  claim 
to  Dorathy  for  $635,  or  thereabouts,  to  be  paid  in  installments. 
Several  installments  were  paid  by  Dorathy,  which,  in  1859 — 
early  in  that  year — amounted  to  $365,  and  in  1866  he  made 
another  payment  of  $100,  leaving  due  about  $170. 

Starnes,  at  the  close  of  1858,  reported  to  the  company  this 
sale  to  Dorathy,  which  was  approved  by  the  president  and 
secretary,  and  by  the  executive  committee  thereof.  He,  as 
agent  of  the  company,  at  the  time  of  the  sale,  executed  to 
Dorathy  a  written  assignment  of  the  claim,  authorizing  him  to 
collect  it  for  his  own  use,  which  was  attested  by  the  seal  of 
the  company. 

On  the  4th  of  February,  1859,  Starnes  having  advanced 
money  to  the  company  to  pay  expenses  connected  with  the 
engineering  and  construction  of  the  road,  and  to  discharge 
other  indebtedness  of  the  company  to  him,  the  company  exe- 
cuted to  him  a  written  assignment  of  this  claim,  with  other 
claims  ;  and  he  testifies  that  all  the  moneys  he  received  from 
Dorathy  for  this  claim,  and  for  other  assets  assigned  to  him, 
were  applied  to  the  payment  of  the  expenses  of  the  company 
in  the  engineering  and  operating  departments  of  the  road. 
Starnes,  however,  makes  no  claim  as  against  Dorathy,  nor  does 
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he  charge  him  with  being  in  default  in  the  non-payment  of  the 
balance  of  the  purchase  money,  but  considers  the  contract 
as  in  force,  as  between  them.  Nor  is  there  any  dispute  that 
these  were  fair  transactions,  made  in  good  faith,  and  for  an 
honest  purpose. 

That  equity  will  sustain  such  a  sale  and  assignment  as 
Starnes  made  with  Dorathy  is  not  a  question  open  to  discus- 
sion. The  doctrine  is  well  settled,  that  courts  of  law  will 
recognize  and  protect  the  rights  of  the  assignee  of  a  chose  in 
action,  whether  the  assignment  be  good  at  law  or  in  equity 
only.  Chapman  v.  Shattuck,  3  Gilm.  49.  And  in  Carr  v. 
Waugh,  28  111.  418,  this  court  said,  that,  in  equity,  all  contracts 
and  agreements  may  be  assigned,  and  will  be  protected,  and 
the  interest  of  the  assignee  will  constitute  a  defense  to  a  pro- 
ceeding in  garnishment.  The  claim  being  one  belonging  to 
the  company,  it  was  within  the  legitimate  scope  of  their  powers 
to  sell  it,  or  make  a  contract  to  dispose  of  it,  for  the  purposes 
of  the  road,  as  much  so  as  to  assign  a  promissory  note.  Frye 
v.  Tucker,  24  111.  181 ;  Goodrich  v.  Reynolds  et  al,  31  ib.  490. 

We  will  now  consider  the  position  of  the  appellee  in  regard 
to  this  claim.  He  has  a  demand  against  this  railroad  company, 
in  the  shape  of  coupon  bonds  issued  by  it. 

On  the  5th  of  February,  1857,  a  mortgage  was  executed  by 
this  company  to  Yelverton  and  DeAngelis,  to  secure  bonds 
payable  to  bearer,  and  it  is  contended,  by  this  mortgage,  this 
claim  on  Clark's  estate  was  assigned  to  them,  and  as  it  was 
prior  in  time  to  Dorathy 's  purchase,  they  have  the  prior 
equity — that  it  was  assigned  in  trust  for  the  bondholders,  of 
whom  appellee  was  one.  His  counsel  also  say,  that  the  assign- 
ment was  never,  in  fact,  delivered  to  Dorathy,  nor  the  whole 
consideration  ever  paid  by  him.  Starnes  is  the  only  witness 
who  testifies  to  the  facts  respecting  the  sale  of  this  claim  to 
Dorathy,  and  he  says  he  made  the  sale  to  him,  which  was 
ratified  by  the  proper  officers  of  the  company.  The  original 
agreement  with  Dorathy,  he  says,  was  left  with  Mr.  Goodwin, 
an  attorney,  in  Chicago,  awaiting  the  payments  to  be  made  by 
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Dorathy,  and  he  does  not  think  it  was  ever  returned  to  him. 
Even  if  there  was  no  formal  written  assignment  of  this 
claim,  enough  is  shown  to  prove  a  sale  of  it  by  a  person 
authorized  to  make  it,  and  it  has  not  been  repudiated  by  the 
parties  interested.  It  is  true,  a  debt  or  chose  in  action  is  not 
generally  assignable  at  law,  except  in  case  of  negotiable  instru- 
ments, and,  for  that  reason,  the  assignee  is  ordinarily  compelled 
to  seek  redress  against  the  assignor  and  the  debtor  solely  in 
courts  of  equity.  2  Story's  Eq.  Jur.  sec.  962.  If  A,  having 
a  debt  due  to  him  from  B,  should  order  it  to  be  paid  to  C,  the 
order  would  amount,  in  equity,  to  an  assignment  of  the  debt, 
and  would  be  enforced  in  equity,  although  the  debtor  had  not 
assented  thereto.  A  trust  would  be  created  in  favor  of  the 
equitable  assignee  on  the  fund,  and  would  constitute  an  equi- 
table lien  upon  it,  (ib.  sec.  1,044),  and  an  assignment  of  a 
debt  may  be  by  parol  as  well  as  by  deed.     Ib.  1,047. 

The  power  of  such  a  corporation  to  contract  for  the  sale 
of  any  of  its  securities,  choses  in  action,  or  assets,  for  the  pur- 
pose of  raising  means  to  construct  or  equip  its  road,  or  to  pay 
its  indebtedness,  is  not  denied.  Stock  subscriptions  are  the 
means  primarily  resorted  to  for  such  purpose,  and  in  the  fact 
that  they  are  not  always  promptly  paid  may  be  found  one 
reason  why  they  are  so  often  in  default. 

It  is,  no  doubt,  true,  that  such  an  assignee,  in  order  to  per- 
fect his  title  against  the  debtor,  must  give  immediate  and 
prompt  notice  of  the  assignment  to  him ;  still,  if  he  does  not 
give  such  notice,  it  does  not  destroy  his  right,  but  exposes  it 
to  be  overreached  by  a  subsequent  assignment  to  another. 

Has  any  prior  right  been  acquired  by  the  appellee,  under 
the  Yelverton  and  De  Angelis  mortgage  ?  That  was  executed 
on  the  5th  of  February,  1857,  and  for  the  purpose,  as  recited 
in  it,  of  providing  funds  to  complete  the  road — the  very  pur- 
pose to  which  the  money  received  from  Dorathy  on  the  sale 
of  this  claim  was  appropriated.  What  is  mortgaged  ?  It  was 
determined  bonds  should  be  issued  upon  the  entire  line  of  the 
company's  road,  without  priority  among  the  several  bonds,  and 
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that  the  bond  should  have  a  certain  form,  commencing  with 
the  statement,  "First  mortgage  bonds,  secured  on  all  the 
estate  and  property  of  the  Wisconsin  Central  Railroad  Com- 
pany," &c,  "  and  the  holder  thereof  is  entitled  to  the  security 
derived  from  a  mortgage  bearing  date  February  5,  1857,  and 
duly  recorded,  on  all  the  property  and  estate  whatsoever,  real 
and  personal,  now  owned  or  which  may  hereafter  be  acquired 
by  said  Wisconsin  R.  R.  Co.,  with  all  the  rights,  privileges, 
franchises  and  appurtenances  thereunto  belonging,"  and,  after 
mortgaging  all  their  railroad  property  and  franchises,  it  is 
provided,  that  nothing  contained  in  the  mortgage  shall  be  so 
construed  as  to  prevent  the  company  from  selling  or  otherwise 
disposing  of  any  city  or  county  bonds  or  mortgages,  stocks  or 
other  securities,  received  in  payment  or  security  for  stock,  or 
otherwise,  provided  that  the  proceeds  of  the  sale,  lease,  or 
other  disposition  of  such  lands  and  property,  shall  be  faithfully 
applied  to  the  payment  of  the  debts  of  the  company,  or  be 
used  in  the  construction  and  equipment  of  said  company's 
road. 

The  act  of  the  legislature  of  Wisconsin,  in  evidence  by 
agreement,  in  relation  to  the  execution  of  mortgages  by  rail- 
road companies,  so  far  as  the  point  now  under  consideration 
is  involved,  provides,  in  sec.  1,  as  follows :  "  Such  company 
may  make  such  provisions  in  such  trust  deed  or  mortgage  for 
pledging  or  transferring  their  railroad  track,  right  of  way, 
depot  grounds,  rights,  privileges,  franchises,  immunities, 
machinery,  machine  houses,  rolling  stock,  furniture,  tools, 
implements,  appendages  and  appurtenances,  belonging  to  or 
in  connection  with  said  railroad  or  railroads,  in  any  manner 
whatsoever,  as  security  for  any  bonds,  debts,  or  sums  of  money 
that  may  be  secured  by  such  trust  deed  or  mortgage,  as  they 
shall  think  proper,"  &c. 

It  will  be  perceived  here  is  no  power  given  to  the  company 
to  sell  or  assign  its  cash  assets — to  mortgage  the  very  means 
indispensable  to  the  construction  and  equipment  of  the  road, 
and  thus  make  it  a  security  for  the  payment  of  the  bonds. 
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None  of  the  expressions  used  in  this  act  can.  be  so  construed 
as  to  embrace  stock  subscriptions,  nor,  from  the  nature  of  the 
subject,  could  it  have  been  intended  to  embrace  them.  The 
purpose  of  the  mortgage  was  to  enable  the  company  to  raise 
money  to  build  and  equip  their  road.  Would  it  not,  then,  be 
a  frustration  of  the  object,  if  they  should  sell  their  cash 
means? 

"We  do  not  think  the  company  had  any  power,  under  the 
act,  to  mortgage  their  stock  subscriptions  as  security  for  the 
payment  of  those  bonds.  They  had  a  right  to  sell  them  to 
raise  money  to  be  appropriated  to  the  road,  its  building  and 
equipment.  The  money  received  of  Dorathy  for  Clark's  sub- 
scription was  so  used  and  appropriated. 

Appellee  did  not  commence  his  suit  by  attachment,  under 
which  the  administrators  of  Clark  were  garnisheed,  until  the 
24th  of  August,  1866,  seven  years  after  the  purchase  by 
Dorathy.  This  proceeding  could  not  override  Dorathy's  right, 
which  he  had  purchased  in  1858,  and  for  which  he  had  in 
great  part  paid. 

The  sale  to  him  was  by  an  authorized  agent  of  the  com- 
pany, and  has  never  been  repudiated,  except  it  might  be  so 
considered  by  the  subsequent  sale  to  Starnes  himself,  and  he, 
thus  purchasing,  after  the  sale  to  Dorathy,  should  be  considered 
as  holding  the  claim  in  trust  for  Dorathy. 

We  are  of  opinion  this  claim  is  not  included  in  the  mort- 
gage of  February  5,  1857,  under  any  of  the  terms  used  in  it ; 
and  if  it  was  designed  to  be  included,  it  was  not  authorized 
by  the  act  of  the  legislature  of  Wisconsin,  conferring  the 
power  upon  railroads  to  make  trust  deeds  or  mortgages. 

For  the  reasons  given,  the  decree  of  the  superior  court  is 
reversed. 

Decree  reversed. 
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Thomas  Lantry  et  ah 

V. 

Bernard  M.  Lantry. 

1.  Statute  op  frauds — of  establishing  a  trust  by  parol.  If  A  volunta- 
rily conveys  land  to  B,  the  latter  having  taken  no  measures  to  procure  the 
conveyance,  but  accepting  it,  and  verbally  promising  to  hold  the  property  in 
trust  for  C,  the  case  falls  within  the  fourth  section  of  the  statute  of  frauds, 
and  chancery  will  not  enforce  the  parol  promise. 

2.  But  if  A  was  intending  to  convey  the  land  directly  to  C,  and  B 
interposed  and  advised  A  not  to  convey  directly  to  C,  but  to  convey  to 
him,  promising,  if  A  would  do  so,  he,  B,  would  hold  the  land  in  trust  for 
C,  chancery  will  lend  its  aid  to  enforce  the  trust,  upon  the  ground  that  B 
obtained  the  title  by  fraud  and  imposition  upon  A. 

3.  Degree  of  evidence — to  establish  a  trust  by  parol.  Even  in  that 
class  of  cases  in  which  a  trust  can  be  established  by  parol,  such  evidence  is 
not  regarded  with  favor,  and  the  court  will  not  act  upon  it  if  it  be  not 
strong  and  irrefragable,  or  if  it  be  contradicted  by  other  testimony. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below,  by 
Bernard  M.  Lantry  against  Thomas  Lantry  and  John  Twohey, 
to  enforce  an  alleged  parol  trust.  The  circumstances  attend- 
ing the  conveyance  out  of  which  the  controversy  arises  are 
set  forth  in  the  opinion  of  the  court. 

The  court  below  entered  a  decree  declaring  the  existence 
of  the  trust,  and  enforcing  its  execution.  The  defendants 
thereupon  took  this  appeal. 

The  principal  question  in  the  case  arises  on  this  state  of 
facts :  John  Lantry,  in  his  life  time,  conveyed  by  deed  abso- 
lute in  form,  a  tract  of  land  to  his  brother,  Thomas  Lantry, 
the  latter  in  no  way  procuring  the  conveyance  to  be  made. 
The  complainant,  Bernard,  a  son  of  the  grantor,  alleges  there 
was  a  parol  agreement  on  the  part  of  the  grantee  to  hold  the 
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land  in  trust  for  him,  and  seeks  to  have  such  alleged  trust 
enforced. 

Messrs.  Bushnell  &  Avery,  for  the  appellants. 

The  deed  upon  its  face  is  an  absolute  conveyance,  and  there 
is  no  evidence  in  writing  inconsistent  with  the  claim  that  it 
expressed  the  true  intention  of  the  parties.  There  is  no  proof 
in  the  record  of  fraud  or  circumvention  in  its  execution,  or  of 
misapprehension  of  its  legal  effect ;  and  whatever  may  have 
been  the  intention  of  the  grantor  at  some  previous  time,  there 
is  no  evidence  of  any  other  agreement  or  understanding, 
either  before,  at  the  time  of  or  subsequent  to  the  transfer, 
than  that  expressed  in  the  deed. 

Only  a  resulting  trust,  under  the  statute  of  frauds,  can  be 
proved  by  parol.  It  can  not  be  created  by  contract,  u  and  can 
only  arise  from  the  fact  that  a  purchase  is  made  in  the  name 
of  one,  while  the  purchase  money  belongs  to  another.  Alex- 
ander v.  Tarns,  13  111.  221 ;  Perry  v.  McHenry,  13  111.  227 ; 
Green  v.  Cook,  29  111.  193  ;  Loomis  v.  Loomis,  28  111.  454 ; 
Bruce  v.  Eoney,  18  111.  67. 

The  statute  declares  all  trusts  of  realty  created  by  parol 
agreement,  unless  manifested  and  proved  by  writing,  "  utterly 
void  and  of  no  eifect,"  and  verbal  proof  of  such  agreement 
is  inadmissible.  Ilovey  v.  Tlolcomb,  11  111.  660 ;  Perry  v. 
McHenry,  13  111.  227;  Story's  Equity  Juris.  Sec.  757-758; 
Skett  v.  Whitmore,  2  Freem.  352 ;  Newton  v.  Preston,  Pr. 
Ch.  103  ;  Willis  v.  Willis,  2  Atk.  71 ;  Bowe  v.  Teed,  15  Yes. 
373 ;  Evans  v.  Harris,  2  Yes.  &  B.  361. 

If  the  answer  denies  the  existence  of  a  parol  contract,  and 
insists  upon  the  benefit  of  the  statute,  the  case  can  not  be 
made  out  by  parol  evidence,  and  the  bar  is  complete.  "  This 
would  seem  to  be  sufficiently  clear  upon  principle.  But  the 
question  having  one  time  been  made,  it  is  no  longer  a  matter 
of  mere  principle,  but  stands  confirmed  by  the  highest 
authority."      Story's   Equity   Juris.    Sec.   758;    Whalley    v. 
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Bagenal,  6  Bro.  Pari.  R.  45 ;  Whitchurch  v.  Bevis,  2  Bro. 
Ch.  R.  567  ;  Buckmaster  v.  Harrop,  7  Yes.  347  ;  Botsford  v. 
Burr,  2  Johns.  Ch.  R.  408 ;  Bartlett  v.  Pichersgill,  4  EastR. 
576 ;  Hovey  v.  Holcomb,  11  111.  660  ;  Pm-y  v.  McHenry,  13 
111.  227 ;  Alexander  v.  7<ms,  13  111.  221. 

So  well  established  is  the  principle,  that  "  where  a  parol 
trust  is  set  up  in  a  bill,  and  the  statute  of  frauds  is  interposed, 
its  effect  can  not  be  avoided,"  even  though  the  answer  admit 
the  parol  agreement.  Story's  Equity  Juris.  Sec.  757  ;  Tiffany 
&  Bullard  on  Trusts,  p.  15  ;  Flay  v.  Mann,  2  Sum.  528  ; 
Ontario  Bank  v.  Root,  3  Paige,  478  ;  Ward  v.  Dillie,  11 
Ohio,  455 ;  Lear  v.  Chouteau,  23  111.  39 ;  Hovey  v.  Holcomb, 
11  111.  660. 

Mr.  Oliver  C.  Gray,  for  the  appellee. 

A  court  of  equity  will  not  permit  the  statute  of  frauds  to 
be  set  up  as  a  defense  by  a  party  infected  with  fraud,  and 
parol  trusts  of  real  estate  have  frequently  been  established  in 
direct  contradiction  to  the  statute,  on  the  ground  of  fraud. 
For,  as  remarked  by  Lord  Eldon,  in  6  Yes.  69,  "  The  princi- 
ple is,  that  the  statute  shall  not  be  used  to  cover  a  fraud." 
Thus,  where  a  person  obtains  a  gift  of  property  upon  a  parol 
assurance  to  the  donor  that  he  will  dispose  of  it  wholly  or 
partially  in  a  particular  way,  the  court  will  compel  the  per- 
formance of  such  an  engagement  by  converting  the  offending 
party  into  a  trustee  by  way  of  constructive  trust.  Hill  on 
Trustees,  59-144-150;  Story's  Equity  Juris.  Sec.  184;  Pod- 
more  v.  Gunning,  7  Sim.  649 ;  10  Eng.  Ch.  R.  241  ;  Hutch- 
ins  v.  Lee,  1  Atk.  447 ;  Chamberlain  v.  Agar,  2  Y.  &  B. 
262 ;  Bring  v.  Bring,  2  Yern.  99  ;  Kingman  v.  Kingman, 
lb.  559. 

In  Bodmore  v.  Gunning,  7  Sim.  646,  10  Eng.  Ch.  R.  241, 
it  was  held  that  verbal  declarations  of  the  testator  to  his  wife, 
that  after  her  decease  the  estate  should  go,  by  her  will,  to 
certain  persons,  which  she  promised  to  do,  created  a  trust  in 
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favor  of  the  persons  mentioned,  although  the  testator  devised 
the  estate  absolutely  to  his  wife. 

Wherever  the  circumstances  of  a  transaction  are  such  that 
the  person  who  takes  the  legal  estate  in  property  can  not  also 
enjoy  the  beneficial  interest  without  committing  a  fraud,  the 
court  will  immediately  raise  a  constructive  trust,  and  fasten  it 
upon  the  conscience  of  the  legal  owner,  so  as  to  convert 
him  into  a  trustee  for  the  party  who  is  in  equity  entitled  to 
the  beneficial  enjoyment.  Hill  on  Trustees,  61,  144  and  150, 
cases  cited. 

Sec.  7  of  29  Car.  2,  Ch.  3,  is  the  same  verbatim  as  Sec.  4  of 
our  statute  of  frauds. 

Under  the  construction  uniformly  given  to  this  section,  it 
has  been  held  that  a  trust  affecting  realty  may  be  raised  by 
parol,  notwithstanding  the  statute,  provided  the  trust  or  con- 
fidence be  "manifested  and  proved"  by  a  writing. 

The  statute  does  not  prohibit  the  creation  of  trusts  of  realty 
by  parol,  but  only  requires  that  they  should  be  "manifested 
and  proved  "  by  a  writing. 

In  the  language  of  Chancellor  Kent :  "  A  trust  of  realty 
need  not  be  created  by  writing,  but  it  must  be  evidenced  by 
writing."  4  Kent's  Com.  305  ;  Sugden  on  Vendors,  ch.  15, 
p.  612-614;  Jackson  v.  Moore,  6  Cowen's  E.  725 ;  T.  &  B.  on 
Trusts,  12-14 ;  Hill  on  Trustees,  56. 

Nor  is  it  necessary  that  the  declaration  of  the  trust  should 
be  contained -in  the  same  instrument  conveying  the  legal 
estate  to  the  trustee.  T.  &  B.  on  Trusts,  12-14,  and  cases 
there  cited. 

Nor  is  it  necessary  that  the  writing  by  which  the  trust  is 
manifested  should  be  made  at  the  time  the  trust  is  created. 
It  may  be  evidenced  in  writing  subsequently,  and  the  statute 
will  be  satisfied  ;  but  it  always  relates  back  to  the  time  of  the 
creation  of  the  trust.  Bathbun  v.  Eathbun,  6  Barb.  S.  C. 
106  ;  Jackson  v.  Moore,  6  Cow.  725  ;  Forster  v.  Rail,  3  Yes. 
696  ;  Hill  on  Trustees,  57-61 ;  T.  &  B.  on  Trusts,  12 ;  Lewin 
on  Trusts,  63  ;  72  Law  Library,  121 ;  Ambrose  v.  Ambrose,  1 
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Peere  "Wm.  321 ;  Gardner  v.  Bowe,  5  Russ.  258 ;  Wilson  v. 
Dent,  3  Sim.  385;  Kilpiny.  Kilpin,  7  Eng.  Ch.  E.  150; 
Cripps  v.  Jee,  4  Brown  Ch.  R.  350. 

So  a  letter  of  the  trustee  acknowledging  the  trust  satisfies 
the  statute,  and  will  be  sufficient  to  establish  the  existence  of 
the  trust.  4  Kent's  Com.  305 ;  Story's  Equity  Juris.  Sec. 
972  ;  T.  &  B.  on  Trusts,  23  ;  Lewin  on  Trusts,  63 ;  72  Law 
Library,  121. 

So  an  entry  in  a  memorandum  booh  or  account  booh,  made 
by  the  trustee,  evincive  of  a  trust,  satisfies  the  statute,  and 
will  be  sufficient  to  establish  the  trust.  Kilpin  v.  Kilpin,  1 
Mylne  &  Keene,  520—7  Eng.  Ch.  R.  150  ;  Cripps  v.  Jee,  4 
Brown's  Ch.  R.  350  ;  Bellamy  v.  Burrow,  Rep.  T.  Talb.  97 ; 
Morton  v.  Tenart,  2  Y.  &  C.  Ch.  Ca.  67,  Sec.  77. 

So  where  the  trust  is  admitted  in  an  answer  in  chancery. 
Lewin  on  Trustees,  63 ;  Hampton  v.  Spencer,  2  Yern.  288  ; 
Nab  v.  Nab,  10  Mod.  404  ;  Cottington  v.  Fletcher,  2  Atk.  1-55 ; 
Wilson  v.  Bent,  3  Sim.  385 ;  By  all  v.  Byall,  1  Atk.  59. 

So  a  recital  in  a  bond  or  deed.  Moorcroft  v.  Bowding,  2 
P.  W.  314 ;  Beg  v.  Beg,  2  P.  W.  412. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  courts  have  gone  a  long  way  towards  repealing  the 
statute  of  frauds,  but  we  think  not  far  enough  to  sustain  the 
decree  rendered  in  this  case. 

The  facts  are  very  brief.  The  appellee,  Bernard  M.  Lantry, 
was  the  son  of  John  Lantry,  deceased,  by  a  divorced  wife. 
He  was  born  soon  after  the  divorce,  and  never  lived  with  his 
father.  In  the  fall  of  1859,  John  Lantry,  anticipating  his  own 
speedy  decease,  conveyed  to  his  brother,  Thomas  Lantry,  his 
farm  of  eighty  acres,  by  an  absolute  deed.  Thomas  Lantry 
swears  there  was  no  money  consideration  paid  for  the  deed, 
but  his  brother  expected  to  be  taken  care  of,  as  he  was  ill,  and 
told  Thomas,  in  reply  to  a  question  whether  the  boy  was  not 
to  have  something,  to   do   as  he  pleased.     "  If  the  boy  is 
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worth}',  give  him  what  you  please ;  if  not,  never  look  at  him." 
Thomas  has  given  appellee  $320  with  which  to  purchase  a 
team.  On  the  other  hand,  various  witnesses  testify  that  John 
Lantry,  before  he  went  from  La  Salle  county,  where  he  resided, 
to  his  brother's  house  at  Chicago,  expressed  the  intention  of 
deeding  the  farm  for  the  benefit  of  the  boy,  and  applied  to  one 
or  two  of  them  to  take  the  trust.  Some  admissions,  rather 
general  in  their  character,  are  also  proven  against  Thomas 
Lantry. 

The  4th  section  of  the  statute  of  frauds  is  as  follows : 

"All  declarations  or  creations  of  trusts  or  confidences,  of 
any  lands,  tenements,  or  hereditaments,  shall  be  manifested 
and  proved  by  some  writing,  signed  by  the  party  who  is  by 
law  enabled  to  declare  such  trust,  or  by  his  last  will  in  writing, 
or  else  they  shall  be  utterly  void,  and  of  no  effect :  Provided, 
that  resulting  trusts,  or  trusts  created  by  construction,  impli- 
cation, or  operation  of  law,  need  not  be  in  writing,  and  the 
same  may  be  proved  by  parol." 

It  is  not  pretended  that  the  alleged  trust  in  this  case  is  a 
resulting  trust,  or  one  created  "  by  construction,  implication, 
or  operation  of  law."  It  is  clearly  within  the  language  of  the 
act,  and  is  not  denied  to  be  so,  but  it  is  said  this  is  one  of  those 
cases  in  which  courts  decline  to  apply  the  statute,  because,  to 
do  so  would  protect  a  fraud.  There  is  a  large  number  of  cases 
of  this  character.  Those  which  most  nearly  approach  the  case 
at  bar  are  cited  in  Hill  on  Trustees,  p.  151,  notes,  3d  Am.  ed., 
and  in  1  Story's  Eq.  Jur.,  sec.  256,  8th  ed.  The  same  cases  are 
cited  by  both  authors,  and  also  by  the  counsel  for  appellee. 
The  text  in  Hill,  in  support  of  which  the  cases  are  referred  to, 
is  as  follows :  "  Where  a  person,  by  means  of  his  promises, 
or  otherwise  by  his  general  conduct,  prevents  the  execution 
of  a  deed  or  will  in  favor  of  a  third  party,  with  a  view  to  his 
own  benefit,  that  is  clearly  within  the  first  head  of  frauds,  as 
distinguished  by  Lord  Hardwicke,  viz  :    that  arising  from 
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facts,  or  circumstances  of  imposition ;  and  the  person  so  act- 
ing will  be  decreed  to  be  a  trustee  for  the  injured  party,  to  the 
extent  of  the  interest  of  which  he  has  been  thus  defrauded." 

The  language  of  Story,  ubi  supra,  is  as  follows  :  "  In  the 
next  place,  the  fraudulent  prevention  of  acts  to  be  done  for 
the  benefit  of  third  persons.  Courts  of  equity  hold  themselves 
entirely  competent  to  take  from  third  persons,  and  a  fortiori 
from  the  party  himself,  the  benefit  which  he  may  have  derived 
from  his  own  fraud,  imposition,  or  undue  influence,  in  pro- 
curing the  suppression  of  such  acts." 

It  will  be  observed,  the  language  of  these  authors  is  care- 
fully confined  to  cases  where  the  party  against  whom  the  parol 
trust  is  established  has  prevented  the  grantor,  by  fraudulent 
promises,  from  adopting  some  other  mode  of  accomplishing 
his  purpose  which  he  was  about  to  adopt,  and  induced  him  to 
place  it  in  the  power  of  such  party  to  convert  the  property  to 
his  own  use.  This  is  the  exact  limit  of  the  cases  cited.  Thus, 
where  a  husband  of  the  tenant  in  tail  in  remainder,  by  force 
and  management,  prevented  the  tenant  in  tail  in  esse,  who  was 
on  his  deathbed,  from  suffering  a  recovery  for  the  purpose  of 
providing  for  other  parties  out  of  his  estate  by  will,  Lord 
Thurlow  held  the  estate  was  to  be  considered  as  if  the  recovery 
had  been  suffered.  Luttrell  v.  Olmins,  11  Yes.  438,  and  14 
ib.  290. 

So,  where  the  issue  in  tail  promised  his  father,  the  tenant 
in  tail,  to  provide  for  the  younger  children  out  of  the  estate, 
and  thereby  prevented  his  father  from  suffering  a  common 
recovery  for  that  purpose,  equity  will  compel  a  performance 
of  the  promise.  Devenisk  v.  Baines,  Prec.  Ch.  4.  So  where 
an  heir  or  residuary  legatee  prevents  a  gift  of  a  legacy  by 
promising  to  pay  it.  Chamberlaine  v.  Chamberlaine,  2  Term 
34 ;  Oldham  v.  Lichfield,  2  Yern.  506 ;  Mestaer  v.  Gillespie, 
11  Yes.  638 ;  Thynn  v.  Thynn,  1  Yern.  296 ;  Podmore  v. 
Gunning,  7  Sim.  644. 

It  will  be  observed  that  in  all  these  cases  there  is  something 
more  than  the  mere  receipt  of  the  title  to  real  estate,  with  a 
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parol  promise  to  hold  it,  subject  to  a  trust.  There  is  an  inter- 
ference with  the  owner  of  the  property,  by  means  of  which 
he  is  induced  to  forego  the  execution  by  himself  of  his  designs 
for  the  benefit  of  a  third  person,  and  to  leave  the  execution  to 
the  party  deluding  him  by  a  false  promise,  and  through  such 
false  promise  obtaining  title  to  the  property. 

The  cases  are  reviewed  by  Chief  Justice  Gibson,  in  Hoge  v. 
Roge,  1  Watts,  213,  and  the  rule  is  laid  down,  that,  in  order 
to  create  the  trust,  there  must  have  been  some  fraud,  active  or 
passive,  in  procuring  the  deed  or  devise — the  mere  breach  of 
a  promise  to  convey  is  not  sufficient. 

So,  in  Perry  v.  McHenry,  13  111.  236,  this  court  said :  "  If 
the  refusal  to  comply  with  a  parol  agreement  constitutes  such 
a  fraud  as  to  take  a  case  out  of  the  statute,  then  no  case  is 
within  it ;  for  a  party  has  only  to  allege  that  a  person  con- 
tracting by  parol  fraudulently  refuses  to  comply  with  the  terms 
of  his  parol  agreement,  which  he  must  do  in  every  case,  or 
there  would  be  no  necessity  for  resorting  to  a  court  of  equity 
to  enforce  it,  and  a  case  is  made  to  which  the  statute  does  not 
apply." 

The  distinction  is  this.  If  A  voluntarily  conveys  land  to  B, 
the  latter  having  taken  no  measures  to  procure  the  convey- 
ance, but  accepting  it,  and  verbally  promising  to  hold  the 
property  in  trust  for  C,  the  case  falls  within  the  statute,  and 
chancery  will  not  enforce  the  parol  promise.  But  if  A  was 
intending  to  convey  the  land  directly  to  C,  and  B  interposed 
and  advised  A  not  to  convey  directly  to  C,  but  to  convey  to 
him,  promising,  if  A  would  do  so,  he,  B,  would  hold  the  land 
in  trust  for  C,  chancery  will  lend  its  aid  to  enforce  the  trust, 
upon  the  ground  that  B  obtained  the  title  by  fraud  and  imposi- 
tion upon  A.  The  distinction  may  seem  nice,  but  it  is  well 
established.  In  the  one  case  B  has  had  no  agency  in  pro- 
curing the  conveyance  to  himself.  In  the  other  he  has  had 
an  active  and  fraudulent  agency.  In  the  one  case  he  has  done 
nothing  to  prevent  a  conveyance  to  the  intended  beneficiary. 

30— 51st  Ills. 
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In  the  other  he  has,  by  false  promises,  diverted  to  himself  a 
conveyance  about  to  be  made  to  another. 

Giving  to  the  evidence  all  that  can  be  claimed  for  it,  the 
present  case  only  comes  in  the  first  category.  There  is  not  a 
particle  of  evidence  tending  to  show  that  Thomas  Lantry 
ever  uttered  a  word  to  induce  the  conveyance  from  his  brother 
to  himself,  or  to  prevent  a  conveyance  from  his  brother  to 
appellee.  On  the  contrary,  the  evidence  indicates  that  John 
Lantry  at  no  time  intended  a  conveyance  directly  to  his  son ; 
and  conceding  to  the  evidence  its  utmost  effect  in  favor  of 
appellee,  it  appears  John  Lantry  went  to  Chicago  and  asked 
his  brother  to  accept  the  trust. 

But,  apart  from  the  difficulty  created  by  the  statute,  the 
evidence  is  extremely  unsatisfactory,  and  the  rule  is,  that  even 
in  that  class  of  cases  in  which  a  trust  can  be  established  by 
parol,  such  evidence  is  not  regarded  with  favor,  and  the  court 
will  not  act  upon  it  if  it  be  not  strong  and  irrefragable,  or  if  it 
be  contradicted  by  other  testimony.  Hill  on  Trustees,  167, 
and  cases  cited  in  notes.  The  evidence  in  this  case  shows 
merely  what  intentions  John  Lantry  expressed  before  he  went 
to  Chicago — which  he  may  have  wholly  changed — and  some 
very  indefinite  statements  testified,  by  one  witness,  to  have 
been  afterwards  made  by  Thomas  Lantry.  There  is  no  direct 
evidence  that  he  ever  made  even  a  parol  promise  to  hold  the 
property  in  trust,  and  he  denies,  in  his  own  testimony,  that  he 
ever  did. 

To  the  account  put  in  evidence  showing  his  expenses  in 
regard  to  the  land  we  can  attach  no  material  consequence.  It 
is  consistent  with  his  own  statement  that  the  land  was  deeded 
to  him  by  his  brother  to  be  used,  so  far  as  he  might  deem 
advisable,  for  the  benefit  of  the  boy,  and  no  further. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Charles  B.  Farwell  et  al. 

v. 

William  H.  Warren. 

1.  Evidence — proof  of  value  of  property,  in  trespass.  In  an  action  of 
trespass  to  recover  for  injury  to  personal  property,  it  is  competent  for  the 
plaintiff  to  prove  the  value  of  the  property,  as  one  of  the  modes  to  ascer- 
tain the  injury  it  had  sustained. 

2.  Evidence  in  mitigation  of  damages — in  trespass.  In  an  action  of 
trespass,  where  punitive  damages  may  be  given,  all  matters  in  mitigation 
are  important  to  the  defendant,  and  it  is  error  to  prevent  him  from  show- 
ing them  to  the  jury. 

3.  In  this  case,  a  party  purchased  a  lot  for  the  purpose  of  erecting  a 
building  thereon.  There  was  a  house  on  the  premises,  occupied  by  a  ten- 
ant, at  the  time  of  the  purchase.  The  purchaser  commenced  excavating 
for  the  building,  and  in  the  progress  of  the  work,  during  the  temporary 
absence  of  the  tenant,  he  removed  the  tenant's  goods  from  the  house,  and 
demolished  it.  In  an  action  of  trespass  quare  clausum  fregit  and  de  bonis 
asporiatis,  it  was  held  competent  for  the  defendant  to  prove  that  it  was  one 
of  the  conditions  of  his  purchase  that  he  was  to  have  immediate  possession. 
This  would  be  admissible  as  a  part  of  the  res  gestoz,  and  as  showing  the 
animus  with  which  the  defendant  acted,  though  it  could  not  operate  as  a 
defense. 

4.  And  where  in  a  conversation  with  a  witness  concerning  the  purchase 
of  the  premises  by  defendant,  and  in  reference  to  the  delivery  of  the  pos- 
session, the  plaintiff  stated  he  could  leave  at  any  time,  and  his  being  in 
possession  would  not  be  in  the  way  of  the  defendant  commencing  work 
for  the  erection  of  the  building,  the  witness  should  be  allowed  to  state 
whether  he  communicated  that  conversation  to  the  defendant  before  he 
made  the  entry,  as  giving  character  to  his  conduct. 

5.  It  would  also  be  competent  to  prove  that  the  work  upon  the  lot  was 
commenced  in  pursuance  of  what  the  plaintiff  said  in  reference  to  his  pos- 
session not  preventing  it,  as  tending  to  show  the  animus  of  the  defendant, 
and  to  mitigate  the  damages. 

6.  Evddence — when  admissible  for  any  purpose — practice.  Where  evi- 
dence is  admissible  for  some  but  not  for  other  purposes,  the  court  should 
not  exclude  it  from  the  jury ;  but  if  it  be  apprehended  that  it  might  mis- 
lead the  jury,  its  application  should  be  directed  by  proper  instructions. 

7.  Trespass — right  of  the  owner  to  enter  by  force.  The  owner  in  fee  of 
land  has  no  right  to  make  a  forcible  entry  on  a  tenant  holding  over,  or 
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upon  any  other  person  wrongfully  in  possession ;  the  law  has  given  him  an 
action,  and  he  must  resort  to  it. 

8.  Exemplary  damages — malice.  It  is  not  necessary,  to  warrant  a 
finding  of  exemplary  damages  in  an  action  of  trespass,  that  express  malice 
should  be  proved.  All  persons  are  presumed  to  know  the  law,  and  when 
they  take  the  law  into  their  own  hands,  and  invade  the  rights  of  another, 
it  is  evidence  of  what  may  be  regarded  as  general  malice. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  trespass  brought  in  the  court  below 
by  "William  H.  "Warren  against  Charles  B.  Farwell  and  Den- 
nis Curran.  A  trial  resulted  in  a  verdict  for  the  plaintiff  for 
$6,691.66,  and  judgment  accordingly,  from  which  the  defend- 
ants appealed. 

Messrs.  Hitchcock,  Dupee  &  Evarts,  and  Messrs.  Ashton 
&  Tewkesbury,  for  the  appellants. 

Messrs.  Barker  &  Tuley,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  and  the  declaration  contained 
counts  quare  clausum  f  regit  and  de  bonis  asportatis.  It  appears 
appellant  Farwell  was  desirous  of  erecting  a  warehouse,  and 
employed  a  real  estate  broker  to  purchase  a  lot  for  the  purpose. 
The  broker  opened  negotiations  with  one  Albert  Crane,  for 
the  purchase  of  the  lot  described  in  the  declaration.  It  was 
understood  that  Farwell  would  require  immediate  possession 
if  he  purchased.  Appellee  was  in  possession  of  the  lot. 
Crane  having  recently  purchased  the  lot,  with  appellee  in  pos- 
session, and  being  uncertain  as  to  his  rights,  he  sent  for 
him,  and  after  arranging  some  questions  in  reference  to  a  water 
tax,  sought  to  come  to  such  an  understanding  as  would  ena- 
ble him  to  sell  to  Farwell  and  deliver  immediate  possession. 
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Crane  testifies  that  appellee  agreed  to  give  up  possession  at 
any  time.  He  further  states  that  it  was  agreed  that  appellee 
should  hold  until  the  end  of  the  month — this  conversation 
being  about  the  15th  or  16th  of  the  month.  And  Fay  testifies 
substantially  to  the  same ;  but  appellee  denies  that  any  such 
arrangement  was  made.  Farwell  became  the  purchaser  of 
the  lot,  and  on  the  28th  of  September  put  hands  to  work  on 
the  lot,  in  excavating  for  the  foundation  of  the  building 
designed  to  be  erected.  Appellee  failed  to  vacate  the  property, 
and  Farwell  proposed  to  procure  another  building  for  him  to 
go  into,  or  to  give  him  a  hundred  dollars  if  he  would  vacate 
the  property,  but  he  declined.  The  work  progressed  until  the 
12th  of  October,  when,  while  appellee  was  absent,  Farwell's 
hands  commenced  removing  appellee's  furniture,  household 
goods,  machinery  and  tools  from  the  building,  and  to  tear 
down  the  house.  On  his  return  he  found  them  thus  engaged 
under  the  direction  of  Curran,  and  they  continued  until  the 
property  was  removed  and  the  house  demolished. 

After  being  placed  in  the  street,  a  neighbor  of  his  took  his 
household  goods  in,  and  Curran  had  the  machinery  and  tools 
removed  to  a  stable,  which  he  locked,  and  the  key  was  sent 
to  appellee.  Before  they  were  thus  stored  it  rained,  and  it  is 
claimed  that  the  machinery,  tools,  &c,  become  wet  and  were 
thereby  injured.  Appellee  thereupon  brought  this  action,  and 
on  a  trial  recovered  a  judgment  for  the  sum  of  $6,691.66,  to 
reverse  which  this  appeal  is  prosecuted. 

It  is  urged  that  the  court  erred  in  receiving  evidence  offered 
by  appellee,  and  in  rejecting  evidence  offered  by  appellants. 
"We  have  examined  the  questions  objected  to  by  appellants, 
and  to  which  they  preserved  exceptions,  and  can  not  see  that 
they  were  objectionable,  as  they  were  pertinent  to  the  issue. 
Appellee  had  the  right  to  prove  the  value  of  his  property 
which  was  removed,  as  one  of  the  modes  by  which  to  ascer- 
tain the  injury  it  had  sustained  ;  and  while  we  do  not  see  that 
it  was  important  to  prove  the  written  demand  of  possession 
made  by  Farwell,  still  it  could,  so  far  as  we  can  see,  have 
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produced  no  injury  to  appellants,  as  it  proved  lie  had  made 
a  written  demand  of  possession  before  his  hands  entered.  The 
other  questions  to  which  objections  were  made  by  appellants, 
and  not  regarded  by  them  as  of  sufficient  importance  to  pre- 
serve an  exception,  we  can  not,  under  the  practice  of  the  court, 
consider,  even  if  they  were  material. 

Appellants  asked  the  broker,  who  acted  for  Farwell  in  mak- 
ing the  purchase,  whether  it  was  one  of  the  conditions  of  the 
purchase  that  he  was  to  have  immediate  possession.  The 
court  refused  to  permit  this  question  to  be  answered.  As  a 
part  of  the  res  gestae  it  should  have  been  admitted.  Other 
witnesses  spoke  of  the  arrangement  to  give  immediate  posses- 
sion. While  proving  such  a  condition  would  not  operate  as 
a  defense,  it  tended  to  show  the  animus  with  which  Farwell 
acted.  Although  this  question  was  of  minor  importance,  still 
it  should  have  been  allowed  to  be  answered. 

The  witness  then  detailed  a  conversation  he  had  with 
Warren  after  the  purchase  was  made,  in  reference  to  delivery 
of  possession  by  the  latter,  in  which  witness  states  that  War- 
ren said  he  could  leave  at  any  time,  and  his  being  in  possession 
would  not  be  in  the  way  of  commencing  the  work.  He  was 
then  asked,  by  appellants,  if  he  communicated  this  conversa- 
tion to  Farwell,  but,  on  objection  by  appellee,  the  court  refused 
to  permit  the  witness  to  answer. 

We  can  see  no  reason  why  this  evidence  should  not  have 
been  received.  It  is  true  it  would  not  constitute  a  defense, 
but  was  clearly  proper  in  mitigating  damages.  If  communi- 
cated to  Farwell,  and  he  acted  upon  the  statements,  it  would 
not  have  shown  the  same  disregard  for  the  rights  of  appellee 
as  if  he  had  acted  in  ignorance  of  the  conversation.  It  is  the 
well  settled  practice  that  where  evidence  is  admissible  for 
some  but  not  other  purposes,  the  court  should  not  exclude  it 
from  the  consideration  of  the  jury.  If  it  is  apprehended  that 
such  evidence  might  mislead  the  jury,  the  danger  should  be 
obviated  by  proper  instructions.  In  a  case  of  this  character, 
where  the  jury  may  give  punitive  damages,  all  matters  in 


1869.]  Farwell  et  al.  v.  Warren.  471 

Opinion  of  the  Court. 

mitigation  are  important  to  the  defendant,  and  it  is  error  to 
prevent  him  from  showing  them  to  the  jury. 

Appellants  asked  Curran  whether  they  went  to  work  on  the 
lot  in  pursuance  to  what  appellee  said  in  reference  to  his  pos- 
session not  preventing  it ;  but  the  court  refused  to  permit  the 
witness  to  answer.  If  the  questions  were  not  leading,  the 
witness  should  have  been  allowed  to  answer.  If  it  was  in 
pursuance  to  what  appellee  said,  they  commenced  digging  the 
foundation,  it  tended  to  show  that  appellants  entered  for  that 
purpose  under  a  permission  from  appellee.  It  would  then 
have  been  for  the  jury  to  determine  whether  such  permission 
had  been  given,  and  if  so,  then  the  entry  for  that  purpose  and 
on  that  portion  of  the  lot  would  not  have  been  a  trespass.  It 
also  tended  to  show  the  animus  of  appellants,  and  would  have 
tended  to  mitigate  the  damages.  In  rejecting  this  evidence 
the  court  below  erred. 

There  can  be  no  pretense  that  Farwell  had  any  right  to 
make  a  forcible  entry  on  a  tenant,  holding  over,  on  either  a 
disseizor  or  other  person  wrongfully  in  possession.  The  law 
has  given  to  him  an  action  of  ejectment  or  a  forcible  entry 
and  detainer.  The  law,  for  wise  and  salutary  purposes,  has 
always  prevented  a  party,  with  violence  or  force,  from  adjust- 
ing his  imaginary  or  even  real  wrongs.  Peeder  v.  JPurdy,  41 
111.  279  ;  Page  v.  Be  Puy,  40  111.  506.  These  cases  apply  the 
same  rule  to  a  landlord  where  his  tenant  has  held  over,  or  to 
a  wrong  doer  holding  the  possession. 

It  is  insisted  that  the  court  below  erred  in  instructing  the 
jury  in  reference  to  their  right,  if  they  believed  appellants 
were  actuated  by  malice  in  entering  into  the  lot,  and  in  remov- 
ing the  tools  of  appellee,  and  in  tearing  down  the  house,  to 
give  punitive  damages.  It  is  contended  that,  all  of  the  evi- 
dence considered,  there  was  no  ground  for  so  instructing  the 
jury ;  that  the  instructions  were  abstract  propositions,  and  not 
applicable  to  the  evidence.  Malice  being  a  question  of  fact 
and  for  the  consideration  of  the  jury,  in  a  case  of  this  kind,  it 
would  be  improper  to  refuse  to  so  instruct.     It  is  not  necessary, 
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to  warrant  a  finding  of  exemplary  damages,  that  express  mal- 
ice should  be  proved.  If  it  appears  that  a  party  has  acted 
with  a  wanton,  willful  or  reckless  disregard  of  the  rights  of 
the  plaintiff,  malice  would  be  inferred.  All  persons  are  pre- 
sumed to  know  the  law,  and  when  they  take  the  law  into  their 
own  hands,  and  invade  the  rights  of  another,  it  is  evidence  of 
what  may  be  regarded  as  general  malice.  It  is  not  necessary 
that  a  pique  or  grudge  against  the  injured  party  should  be 
shown.  A  landlord,  or  the  owner  of  the  fee,  although  enti- 
tled to  possession  of  his  property,  and  although  he  has  suffered 
wrong,  must  resort  to  his  legal  remedy,  precisely  as  does  a 
creditor  or  other  person  having  a  legal  right  to  a  recovery. 
The  quiet,  good  order  and  well-being  of  society  require  this, 
and  all  must  conform  to  it. 

It  was  for  the  jury,  and  not  the  court,  to  say  whether,  from 
all  the  circumstances  of  the  case,  malice  on  the  part  of  the 
appellants  was  shown,  and  that  the  case  required  more  than 
compensatory  damages  to  be  assessed.  From  the  facts  appear- 
ing in  evidence,  the  court  not  only  did  right  in  giving  the 
instruction  as  to  punitive  damages,  but  would  have  erred  in 
refusing  it.  In  the  view  we  have  taken  of  the  case,  it  becomes 
unnecessary  to  consider  the  question  on  the  motion  for  a  new 
trial  presented  by  the  affidavits  that  were  filed  for  that  pur- 
pose in  the  court  below. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Judgment  reversed. 
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Lewis  Garrison  et  al. 

v. 

Duncan  McGregor. 

1.  Gaming — what  constitutes.  Betting  on  a  horse  race  is  gaming,  within 
the  meaning  of  our  statute  which  provides  for  recovering  back  money  lost 
in  gaming. 

2.  Measure  op  damages — in  action  to  recover  back  money  lost  in  gaming. 
Where  parties  betting  upon  a  horse  race,  put  the  money  in  the  hands  of  a 
stakeholder,  who  paid  it  over,  a  part  to  the  winner  and  the  residue  to  a 
third  person,  by  direction  of  the  winner,  the  losing  party  may  recover  the 
whole  amount  put  up  and  lost  by  him,  from  the  party  with  whom  the  bet 
was  made  and  to  whom  he  lost  the  money. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
S.  D.  Puterbaugh,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  McCoy  &  Stevens,  for  the  appellants. 

Mr.  Julius  S.  Starr  and  Messrs.  Johnson  &  Hopkins,  for 
the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  commenced  before  a  justice  of  the  peace 
of  Peoria  county  and  taken  by  appeal  to  the  circuit  court, 
wherein  the  appellee,  McGregor,  recovered  a  judgment  against 
Lewis  Garrison  and  Benjamin  Garrison,  of  two  hundred  dol- 
lars, being  money  which  the  plaintiff  had  lost  on  a  horse  race, 
and  paid  over  to  them  by  the  stakeholder,  one  Camp. 

To  reverse  the  judgment,  the  defendants  take  this  appeal. 

There  is  no  question  on  the  evidence  that  the  plaintiff 
placed  in  the  hands  of  Camp  two  hundred  dollars,  and  the 
defendants  an  equal  sum,  the  whole  to  belong  to  the  owner 
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of  the  winning  horse.  Nor  is  there  any  doabt  that  the  race 
was  decided  in  favor  of  Garrison's  horse,  and  that  Camp  paid 
over  the  money — one  hundred  dollars  to  Lewis  Garrison,  fifty 
dollars  to  Benjamin  Garrison,  and  fifty  dollars  to  Jeremiah 
Garrison — by  direction  of  Benjamin.  Under  these  circum- 
stances, it  is  contended  the  plaintiff  can  not  recover  the  whole 
amount  he  lost,  of  the  defendants,  but  must  sue  each  one  for 
the  portion  he  received. 

That  betting  on  a  horse  race  is  gaming,  it  is  only  neces- 
sary to  refer  to  Tatman  v.  Strader,  23  111.  493,  where  it  is 
distinctly  decided. 

It  is  only  necessary,  in  disposing  of  this  case,  to  advert  to 
the  instructions  of  the  court,  and  to  the  evidence  in  the  cause. 
Lemuel  Garrison,  the  father  of  the  boys,  testified  that  Lewis 
and  Benjamin  made  the  bet,  and  Benjamin  Garrison  stated 
that  he  and  Lewis  had  made  up  the  race,  and  the  plaintiff  so 
testified  likewise.  It  is  wholly  immaterial  who  put  up  the 
money  for  the  Garrisons,  the  defendants.  The  plaintiff  put 
up  for  himself  two  hundred  dollars,  and  the  jury  found,  under 
the  instruction  of  the  court,  that  the  bet  was  made  with  the 
defendants,  and  the  money  lost  to  them.  The  fact  that  a  third 
person  may  have  received  part  of  the  money  from  the  stake- 
holder is,  therefore,  immaterial.  What  private  arrangement 
the  defendants  may  have  had  with  outside  parties  as  to  the 
distribution  of  the  winnings  can  not  affect  the  right  of  the 
plaintiff  to  recover  back  the  money  from  the  parties  to  whom 
he  lost  it,  and  with  whom  the  bet  was  made. 

There  was  no  evidence  before  the  jury  that  the  bet  was 
made  jointly  with  Jeremiah  Garrison,  and,  consequently,  the 
second  and  third  instructions  asked  by  the  defendants  were 
properly  refused. 

There  being  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Paul  B.  King. 
v. 
James  Billings  et  al. 

1.  Vendor  and  purchaser — reservation  by  the  former — what  constitutes. 
A  party  sold  his  interest  in  a  tract  of  land,  the  legal  title  of  which  was  in 
another,  and  an  agreement  in  writing  was  entered  into  between  the  vendor 
and  purchaser,  by  the  terms  of  which  the  former  was  to  have  a  certain 
time  in  which  to  remove  some  wine  plants  growing  upon  the  premises. 
The  person  holding  the  legal  title  was  authorized  verbally  by  the  vendor  to 
convey  to  the  purchaser  on  the  payment  of  a  certain  sum  of  money  to 
which  the  land  was  subject.  The  payment  being  made,  the  holder  of  the 
legal  title,  at  the  request  of  the  purchaser,  conveyed  the  land  to  the  wife  of 
the  latter,  the  deed  containing  no  clause  of  reservation  of  the  wine  plants : 
Held,  that  the  written  reservation  was  operative  according  to  its  terms,  and 
secured  to  the  vendor  the  right  to  remove  the  plants  within  the  time  agreed 
upon.  The  fact  that  the  deed  contained  no  reservation  was  immaterial,  as 
it  was  not  made  by  the  vendor,  nor  did  he  authorize  it  to  be  made  without 
the  reservation. 

2.  Qucere,  whether  the  vendor,  in  such  case,  could  set  up  his  written 
reservation  against  a  subsequent  deed  made  by  himself  not  containing  a 
reservation. 

3.  Same — where  the  conveyance  was  made  to  the  wife  of  the  purchaser. 
The  wife  of  the  purchaser,  to  whom  the  conveyance  was  made,  occupied 
no  better  position  in  respect  to  the  reservation,  than  he  would  have  held  as 
grantee,  since  she  was  a  volunteer,  and  had,  moreover,  full  notice  of  the 
fact  that  the  reservation  was  made. 

4.  Personal  property — of  plants  reserved  on  a  sale  of  land.  The  writ- 
ten reservation  made  the  plants,  as  between  the  vendor  and  purchaser,  and 
the  wife  of  the  latter,  personal  property ;  as  much  so  as  if  they  had  been 
taken  from  the  ground. 

5.  Trover — conversion.  The  vendor,  within  the  time  limited  for  the 
purpose,  sought  to  remove  the  plants  according  to  the  reservation,  but  the 
grantee,  the  wife  of  the  purchaser,  the  latter  being  absent,  forbade  him  to 
take  them :  Held,  in  an  action  of  trover  by  the  vendor  against  the  hus- 
band and  wife,  in  answer  to  the  objection  that  no  conversion  by  the  former 
was  shown,  that  inasmuch  as  the  purchaser  insisted  the  deed  should  be 
made  to  his  wife,  and  from  her  refusal  of  the  plants,  the  jury  might  infer 
he  had  the  deed  thus  made  to  escape  the  obligation  of  his  agreement,  and 
that  in  regard  to  the  plants,  she  acted  under  his  authority. 
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6.  It  might,  moreover,  well  be  held,  that  the  mere  fact  of  procuring  the 
deed  to  be  made  to  his  wife,  followed  as  this  was  by  her  claiming  the  plants, 
was,  in  itself,  a  technical  conversion  on  his  part,  and  as  he  thereby  placed 
in  his  wife  the  title  of  the  land  where  the  plants  were  growing,  she  was  the 
proper  person  on  whom  to  make  the  demand. 

Appeal  from  the  Court  of  Common  Pleas  of  the  City  of 
Elgin  ;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Wilcox  &  Botsford,  and  Mr.  B.  S.  Morris,  for  the 
appellant. 

Mr.  Consider  H.  Willett,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  appellant,  King,  on  the  15th  of  August,  1867,  sold  to 
the  defendant  James  Billings,  his  interest  in  a  tract  of  land, 
the  legal  title  of  which  was  in  one  Felix,  as  a  trustee  for  both 
parties,  subject  to  the  payment  of  certain  sums  of  money. 
Ring  and  Billings  executed  a  written  agreement  in  the  pres- 
ence of  Felix,  by  the  terms  of  which,  Billings  was  to  pay  the 
money  secured  on  the  land,  and  Ring  was  to  have  one  year  in 
which  to  remove  certain  wine  plants  that  he  was  cultivating, 
amounting,  as  the  evidence  shows,  to  three  thousand  in  num- 
ber. Felix  was  verbally  authorized  by  Ring  to  make  the  deed 
to  Billings  on  the  payment  of  the  money.  The  wife  of  Bil- 
lings was  present  at  the  making  of  this  agreement,  and  was 
personally  cognizant  of  its  terms.  The  agreement  was  made 
in  Kane  county,  where  the  land  was  situated.  Billings  sub- 
sequently went  to  Chicago  to  pay  the  money  and  procure  the 
deed.  Felix  wished  to  make  the  deed  to  Billings,  in  accord- 
ance with  the  instructions  of  the  parties  when  they  were 
together,  but  Billings  insisted  it  should  be  made  to  his  wife, 
to  which  Felix  finally  consented,  and  it  was  thus  executed. 
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King  sent  a  man  for  the  plants  within  the  year,  having  con- 
tinued to  cultivate  them  during  1867.  Billings  was  not  at 
home,  but  his  wife  said  Ring  could  not  have  them,  and  for- 
bade his  agent  to  take  them.  No  question  was  made  as  to  his 
being  sent  by  Ring.  On  this  state  of  facts  Ring  brought  an 
action  of  trover  against  Billings  and  his  wife.  The  court  held 
the  plants  were  a  part  of  the  realty,  and  that  the  action  could 
not  be  maintained. 

If  Ring  had  conveyed  the  land  to  Billings  without  a  written 
reservation  of  the  plants,  they  would  undoubtedly  have  passed 
with  the  lands,  as  we  held  in  regard  to  trees  in  a  nursery  in 
Smith  v.  Price,  39  111.  29.  But  here  there  was  a  written  reser- 
vation, and  that  made  the  plants,  as  between  Ring  and  Bill- 
ings, personal  property,  quite  as  much  so  as  if  they  had  been 
taken  from  the  ground  and  stored  in  a  cellar.  The  parties 
agreed  they  should  be  personal  property,  and  Billings,  having 
had  the  benefit  of  the  agreement,  can  not  now  be  permitted  to 
escape  its  obligations.  If  Ring  can  not  have  this  remedy  for 
a  very  plain  wrong,  the  same  mode  of  reasoning  would  deny 
him  any  other.  The  fact  that  the  deed  contained  no  reserva- 
tion is  immaterial,  as  it  was  not  made  by  Ring,  nor  did  he 
authorize  Felix  to  make  it  without  the  reservation.  "Whether 
Ring  could- set  up  his  written  reservation  against  a  subsequent 
deed  made  by  himself  not  containing  the  reservation,  is  a 
question  unnecessary  to  be  decided. 

The  wife  of  Billings  occupies  no  better  position  than  he 
would  have  held  as  grantee,  since  she  is  a  volunteer,  and  had, 
moreover,  full  notice  of  the  reservation.  It  is  said  the  evi- 
dence shows  no  conversion  on  the  part  of  Billings,  as  he 
was  not  at  home  when  his  wife  refused  the  plants  to  Ring's 
agent.  But  we  think,  if  the  court  had  permitted  the  case 
to  go  to  the  jury,  they  might  very  properly  have  inferred 
from  the  fact  that  Billings  insisted  the  deed  should  be  made 
to  his  wife,  and  from  her  refusal  of  the  plants,  that  he  had  the 
deed  thus  made  with  a  view  of  escaping  the  obligation  of  his 
agreement,  and  that  in  regard  to  the  plants,  she  acted  under 
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his  authority,  the  more  especially  as  there  is  no  evidence  that 
he  has  ever  in  any  way  dissented  from  his  wife's  refusal,  of 
which  he  could  hardly  have  been  uninformed,  as  they  occu- 
pied the  land  together.  It  might,  moreover,  well  be  held, 
that  the  mere  fact  of  procuring  the  deed  to  be  made  to  his 
wife,  followed  as  this  was  by  her  claiming  the  plants,  was,  in 
itself,  a  technical  conversion  on  his  part,  and  as  he  thereby 
placed  in  his  wife  the  title  of  the  land  where  the  plants  were 
growing,  she  was  the  proper  person  on  whom  to  make  the 
demand.  He  had  given  her  an  apparent  title  which  she  under- 
took wrongfully  to  assert. 

For  the  error  in  withholding  the  case  from  the  jury  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Hamilton 

v. 

Charles  Beardslee  ei  al. 


1.  Declaration — of  t7ie  filing  of —in  a  cause,  what  constitutes.  It  is  not 
sufficient,  to  constitute  a  filing  of  a  declaration  in  a  cause,  to  simply  leave 
it  in  the  clerk's  office,  on  the  clerk's  desk,  ten  days  before  the  return  day  of 
the  term,  but  it  is  necessary  that  at  be  placed  in  the  hands  and  under  the 
control  of  the  clerk ;  that  it  pass  into  his  exclusive  custody,  and  remain 
within  his  power,  and  that  the  object  be  communicated  to  him,  in*  some 
manner  capable  of  being  understood. 

2.  Same— ante-dating  file  mark  The  clerk  can  not,  without  authority 
from  the  court,  mark  a  paper  filed  in  a  cause,  and  ante-date  the  endorse- 
ment ;  this  can  only  be  done  on  motion  to  have  it  so  filed  nunc  pro  tunc. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Mr.  C.  M.  Hardy,  for  the  appellant. 
Messrs.  Moore  &  Caulfield,  for  the  appellees. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  in  the  superior 
court  of  Chicago.  On  the  default  day  of  the  return  term,  no 
plea  being  filed,  a  judgment  by  default  was  rendered.  Appel- 
lant appeared  by  his  attorney  and  resisted  the  rendition  of 
the  judgment, on  the  ground  that  a  declaration  had  not  been 
filed  ten  days  before  the  first  day  of  the  term.  On  a  motion 
to  set  aside  the  default  and  to  be  let  in  to  plead,  appellant's 
attorney  swore  that  he  examined  the  files  in  the  case  in  the 
clerk's  office  on  the  22d  day  of  January,  1869,  and  that  no 
declaration  was  then  filed ;  that  he  made  a  further  examina- 
tion on  the  29th,  but  none  was  still  filed ;  that  on  an  examina- 
tion which  he  made  on  the  1st  of  February,  the  return  day, 
he,  however,  found  a  paper  purporting  to  be  a  declaration  in 
the  case,  but  had  upon  it  no  file  mark.  The  first  he  ever  knew 
of  it  was  on  this  last  day,  and  he  then  informed  appellant  that 
he  was  not  bound  to  plead  at  that  term.  He  also  states  that 
appellees'  counsel  admitted  in  the  presence  of  the  court  that 
the  file  mark  had  been  placed  upon  the  declaration  on  the 
second  day  of  the  term.  Appellant  swears  he  has  a  merito- 
rious defense,  consisting  of  a  large  amount  of  usury  embraced 
in  the  note  upon  which  the  suit  was  brought,  and  that  his 
attorney  advised  him  that  he  was  not  required,  under  the 
practice  of  the  court,  to  plead  at  the  return  term  of  the  sum- 
mons ;  that  he  employed  his  attorney  on  the  21st  day  of  Janu- 
ary, 1869,  to  defend  the  suit. 

The  counsel  for  appellees  swears  that  he  prepared  the 
declaration  in  the  case  on  the  21st  of  January,  1869,  and  sent 
it,  by  a  clerk  in  his  office,  on  that  day,  to  be  filed  in  the  case 
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by  the  clerk  of  the  superior  court.  The  attorney's  clerk  swore 
that  on  the  21st  of  January,  1869,  he  took  the  declaration  to 
the  clerk  of  the  superior  court,  and  filed  it  in  that  office, 
at  and  on  the  desk  usually  occupied  by  Col.  Jacobson,  and 
that  he  did  so  in  the  presence  of  several  of  the  deputies  who 
were  there  and  saw  him ;  that  he  had  filed  other  declarations 
in  that  manner. 

On  the  hearing  of  the  motion,  it  was  overruled  by  the 
court ;  and  the  case  is  brought  to  this  court  by  appeal,  and 
a  reversal  is  urged,  because  the  court  below  allowed  a  default 
to  be  entered. 

This  record  presents  the  question,  whether  the  declaration 
was  filed  ten  days  before  the  commencement  of  the  return 
term.  It  stands  admitted  that  the  clerk  had  not  placed  any 
file  mark  on  it,  and  appellant's  counsel  swears  he  searched  for 
a  declaration  on  the  next  day  after  the  time  had  expired  for 
filing  declarations  for  the  February  term,  and  again  iive  days 
subsequently,  and  was  unable  to  find  any  declaration.  And 
even  on  the  first  day  of  the  term,  when  it  was  found,  it  was 
not  marked  filed.  Nor  is  there  any  pretense  that  doing  what 
the  lawyer's  clerk  calls  a  filing,  he  handed  it  to  the  clerk, 
or  any  deputy,  or  even  called  their  attention  to  the  fact  that 
he  desired  to  file  it.  He  only  laid  it  on  the  table,  and  left. 
Can  this,  in  any  sense,  be  regarded  as  a  filing  ?  All  know 
that  to  file  a  paper  in  a  cause,  it  must  be  placed  in  the  hands 
and  under  the  control  of  the  clerk.  It  must  pass  into  his 
exclusive  custody  and  remain  within  his  power.  Not  only  so, 
but  the  purpose  and  object  is  to  render  it  a  part  of  the  records 
of  his  office,  and  that  object  must  be  communicated  to  him  in 
some  manner  capable  of  being  understood.  We  do  not  say 
that  it  should  or  could  be  alone  communicated  by  language 
written  or  verbal,  but  that  he  must,  in  some  mode  or  other,  be 
informed  that  the  party  intends  and  desires  it  to  be  filed.  It 
may  be  that  if  an  attorney  directed  all  papers  found  in  his  office, 
in  causes  in  the  court,  signed  by  him,  should  be  filed,  and  the 
clerk  acted  upon  such  a  direction,  and  actually  filed  such  a 
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paper  so  found,  it  would  be  sufficient.  But  in  this  case  no 
such  direction  is  proved,  and  even  if  it  could  be  inferred, 
there  is  nothing  to  show  that  the  declaration  ever  came  to  the 
hands  of  the  clerk  prior  to  the  first  day  of  the  term. 

The  design  of  the  law  is,  that  a  defendant  may  have  ten 
days  before  the  term  to  know  with  what  he  is  charged  and  to 
prepare  for  his  defense.  And  the  statute  has  declared  that  if 
the  declaration  is  not  filed  that  length  of  time  before  the  term, 
the  case  shall  be  continued.  In  this  case  the  defendant  swears 
that  he  has  a  meritorious  defense  to  a  part  of  the  cause  of 
action,  and  his  attorney  made  two  several  efforts  within  the 
ten  days  to  see  the  declaration,  but  without  success,  and  hence 
he  did  not  have  the  opportunity  to  prepare  his  defense  which 
the  law  provided  he  should  have. 

Neither  the  clerk  nor  any  one  of  his  deputies  was  produced 
to  show  that  the  declaration  had  been  placed  in  the  files  for  the 
requisite  length  of  time,  or  amongst  the  papers  of  the  case. 
To  hold  that  such  acts  constitute  the  filing  of  a  declaration 
would  be  to  sanction  a  practice  so  loose  that  litigants  could, 
and  many  times  would,  suffer  great  wrong.  The  declaration 
should  have  been  so  filed  and  in  the  custody  of  the  clerk  that 
appellant's  counsel  could  have  had  access  to  it,  or  on  the 
clerk's  refusing  to  permit  him  to  see  it,  he  could  have  had  his 
remedy  against  the  clerk.  We  are  clearly  of  the  opinion  that 
the  evidence  fails  to  show  that  this  declaration  was  filed  ten 
days  before  the  term. 

Nor  did  the  fact  that  the  clerk,  without  authority,  marked 
the  paper  filed  and  ante-dated  the  endorsement,  in  the  least 
alter  the  rights  of  the  parties.  He  should  not  have  so  dated  it. 
If  the  appellees'  counsel  had  desired  to  have  it  filed  as  of  the 
21st,  they  should  have  entered  a  motion  to  have  it  so  filed  nunc 
pro  tunc.  On  such  an  application,  it  would  have  been  for  the 
court,  in  view  of  all  the  circumstances,  to  determine  whether 
such  an  order  should  be  made. 

The  motion  for  a  change  of  venue  was  overruled,  and  as 
the  judgment  must  be  reversed  on  other  grounds,  we  deem  it 
31— 51st  III. 
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unnecessary  to  discuss  the  question  whether  its  disallowance 
was  or  not  proper.  The  court  below  can  determine  that  ques- 
tion when  the  case  again  comes  before  it  for  further  proceed- 
ings. The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Judgment  reversed* 


Marcellus  G.  Leonard 

v. 

William  S.  Dunton  et  al. 

for  the  use  of  William  Waterman. 


1.  Parol  evidence — to  vary  the  terms  of  a  ware7wuse  receipt.  A  ware- 
house receipt  given  by  a  warehouseman  for  grain  received  in  store,  is  the 
contract  of  the  parties,  and  parol  evidence  is  not  admissible  to  vary  its 
terms. 

2.  Remedy — against  a  warehouseman  for  failing  to  deliver  grain  on  a 
warehouse  receipt.  Where  a  warehouseman  receives  grain  in  store,  and  gives 
his  receipt  therefor,  providing  for  a  delivery  of  the  grain  on  the  order  of 
the  owner,  while  an  action  of  trover  might  lie  against  the  warehouseman 
on  his  refusal  to  deliver  the  grain  on  demand,  yet  assumpsit  will  also  lie, 
for  the  breach  of  the  contract.  The  rule  that  a  party  can  not  waive  the 
tort  and  declare  in  assumpsit  for  money  had  and  received  unless  money. has 
actually  been  received,  has  no  application  in  such  a  case. 

3.  Measure  of  damages— /or  non-delivery  of  grain  by  a  warehouseman. 
In  assumpsit  against  a  warehouseman  for  a  refusal  to  deliver  grain  placed 
in  store,  on  demand,  according  to  his  contract,  the  measure  of  damages  is 
the  value  of  the  grain  at  the  time  it  should  have  been  delivered. 

*  James  Hamilton  et  al.  v.  Charles  Beardslee  et  al. 

Waxkek,  J. :  The  facts  in  this  case  are  in  no  respect  essentially  different  from  those  in 
the  preceding  case.  The  same  legal  principles  must,  therefore,  be  applied  to  this,  and  we 
deem  any  further  discussion  of  the  questions  unnecessary.  The  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 
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4.  Warehousemen — non-payment  of  storage.  Where  grain  is  stored  in 
a  warehouse,  to  be  kept  for  a  short  time  without  charge,  and  to  be  delivered 
to  the  owner  when  demanded,  the  neglect  of  the  owner  to  pay  storage 
after  such  time,  or  to  offer  to  do  so,  will  not  defeat  his  action  against  the 
warehouseman  for  a  breach  of  the  contract  of  the  latter  to  deliver  the 
grain  on  demand.  The  most  the  warehouseman  could  claim  would  be  a 
reasonable  deduction  for  storage  after  having  given  notice  that  storage 
would  be  charged. 

Appeal  from  the  Circuit  Court  of  Boone  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Wood  &  Moore,  for  the  appellant. 

Mr.  W.  T.  Burgess,  and  Mr.  H.  B.  Waterman,  for  the 
appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  Boone  circuit  court, 
brought  by  William  S.  and  George  B.  Dunton,  for  the  use  of 
William  Waterman,  against  Marcellus  G.  Leonard,  on  a  ware- 
house receipt  for  wheat  delivered  the  defendant,  a  warehouse- 
man, by  the  plaintiffs  on  the  18th  of  May,  1861,  and  subject 
to  their  order. 

The  general  issue  was  pleaded,  and  the  jury  found  for  the 
plain  tiff,  on  which  the  court  rendered  a  judgment.  To  reverse 
this  judgment,  defendant  appeals. 

The  substantial  question  in  the  case,  as  appellant  insists,  is, 
was  he  bound  to  deliver  the  wheat  without  a  tender  or  offer 
to  pay  the  charges  of  storage. 

The  receipt  in  question,  when  executed  by  defendant,  con- 
tained the  words,  "  on  payment  of  charges,"  following  imme- 
diately after  the  words  "subject  to  the  order  of  themselves 
thereon,"  but  which,  on  being  presented  to  plaintiffs,  they 
refused  to  accept,  insisting  the  contract  was,  the  storage  should 
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be  without  charge,  whereupon  the  defendant  erased  the  words 
"  on  payment  of  charges,"  and  in  that  form  delivered  it  to 
the  plaintiffs,  and  they  accepted  it. 

This  receipt  must  be  held  as  the  contract  of  the  parties  as 
to  this  wheat,  and  parol  evidence  to  change  its  terms  is  inad- 
missible. The  claim  of  appellant,  therefore,  that  it  was  under- 
stood and  agreed  that  the  wheat  should  be  free  of  charge  for 
a  short  time  only,  can  not  be  allowed.  Testimony  to  that 
point  went  to  the  jury,  but  their  verdict  ignores  any  such 
agreement  or  understanding. 

The  first  point  made  by  appellant  is,  that  the  receipt  was 
improperly  admitted  in  evidence  against  his  objection.  He 
contends  it  could  only  be  material  in  connection  with  other 
evidence  in  an  action  of  trover,  and  that  under  the  evidence 
in  this  case  assumpsit  can  not  be  maintained.  He  insists,  as 
the  receipt  on  its  face  imports  a  bailment,  the  title  to  the 
wheat  did  not  pass  to  him  but  remained  in  appellees,  and  cites 
several  cases  in  support  of  the  proposition,  among  them  Sey- 
mour v.  Brown,  19  Johns.  44,  where  wheat  had  been  delivered 
to  a  miller  to  be  converted  into  flour.  It  was  consumed  with 
fire,  without  negligence  on  the  part  of  the  miller,  and  he  was 
held  not  liable.  The  case  of  Burton  v.  Curyea,  40  111.  321, 
is  also  cited.  That  was  pork  in  barrels,  and  it  was  held  it 
was  the  property  of  the  holder  of  the  warehouse  receipt. 

The  point  that  the  appellant  makes  is,  that  this  wheat  was 
mixed  in  the  bin  with  wheat  of  the  same  quality  belonging 
to  him,  and  therefore  appellees  became  tenants  in  common 
with  him  in  the  wheat,  and  he  had  a  right  to  take  his  share 
from  the  bin,  provided  he  left  sufficient  of  the  proper  quality 
to  meet  the  receipt  held  by  appellees,  and  that,  if  appellant 
refused  to  deliver  appellees  their  share  on  demand,  even  if  he 
had  no  lien  on  it  for  storage,  it  would  present  a  clear  case  of 
conversion,  for  which  an  action  of  trover,  and  not  assumpsit, 
would  lie. 

In  support  of  this,  (PBeer  v.  Strong,  13  111.  688,  is  cited. 
This  action  was  brought  for  the  value  of  a  bolting  cloth, 
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alleged  to  have  been  sold  with  the  mill.  The  court  say,  if 
the  bolting  cloth  was  included  in  the  sale,  it  might  well  be 
doubted  whether  he  could  recover  in  this  form  of  action  with- 
out proof  either  that  the  defendant  had  converted  the  article 
into  money  or  its  equivalent,  or  had  refused  to  deliver  it 
according  to  the  contract.  In  the  first  case,  he  might  be 
entitled  to  recover  the  price,  as  so  much  money  had  and 
received  by  the  defendant  to  his  use ;  in  the  other,  his  dam- 
ages, for  not  delivering  the  property  at  the  time  it  should  have 
been  delivered.  And  this  is  the  rule  everywhere.  This  action 
is  brought  on  the  contract  for  failing  to  deliver  the  wheat  on 
demand  according  to  the  contract,  and  though  trover  might 
lie,  assumpsit  will  also  lie  for  damages  for  breach  of  contract. 
The  rule  that  a  party  can  not  waive  the  tort  and  declare  in 
assumpsit  for  money  had  and  received,  unless  money  has  actu- 
ally been  received,  has  no  application  to  this  case,  and  if  it 
had,  the  action  could  be  maintained  on  the  proof  that  it  was 
understood  by  the  parties  the  wheat  was  to  be  sold  by  the 
defendant  if  he  wished  to  sell  it,  and  it  is  in  proof  he  shipped  it 
to  market  and  sold  it.  The  price  of  such  wheat  was  proved, 
and  it  is  a  fair  presumption  he  received  the  niarket  price. 
This  action  was  brought  on  the  contract,  and  the  measure  of 
damages  was  the  value  of  the  wheat  at  the  time  it  should 
have  been  delivered. 

We  come  now  to  consider  the  second  instruction  asked  by 
appellant,  and  on  which  his  counsel  say  the  case  turns.  That 
instruction  was  as  follows : 

"If  the  jury  further  believe  from  the  evidence  that  by 
agreement,  the  grain  in  question  was  to  be  stored  by  the 
defendant  for  only  a  short  time,  without  charge,  and  that  the 
plaintiffs  never  demanded  the  grain  until  August,  A.  D.  1862, 
and  then  neglected  and  refused  to  pay  reasonable  storage  after 
such  time,  and  have  not  before  suit  brought,  offered  to  pay 
such  reasonable  storage  after  the  lapse  of  such  short  time, 
then  the  jury  should  find  for  the  defendant." 
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The  objection  to  this  instruction  is,  that  if  the  facts  were  as 
stated,  it  by  no  means  followed  the  verdict  should  be  for  the 
defendant.  The  most  he  could  claim  would  be  a  reasonable 
deduction  for  storage  after  the  notice  was  given,  or  the  appel- 
lant had  sold  the  wheat.  The  instruction  should  also  have  con- 
tained some  reference  to  notice  by  appellant  to  appellees,  that 
after  a  certain  day  he  should  charge  for  storage,  -so  that  appel- 
lees might  withdraw  the  grain.  This  instruction  was  properly 
refused. 

Some  objections  have  been  taken  to  the  instructions  given 
for  the  appellees.  If  they  are  obnoxious  to  objection,  they  did 
not  tend  so  to  mislead  the  jury  as  to  work  injustice.  On  con- 
sideration of  the  whole  record,  justice  appears  to  have  been 
done,  and  we  will  not  disturb  the  judgment.  It  must  be 
affirmed. 

Judgment  affirmed. 


The  State  of  Illinois 

v 

Michael  L.  Sullivant. 


1.  Taxes — preventing  tlieiv  collection  by  the  vote  of  a  town  meeting.  The 
town  authorities  of  two  adjacent  towns,  the  two  towns  together  forming  one 
military  district,  at  a  joint  meeting  levied  upon  their  respective  towns  a 
bounty  tax,  under  the  act  of  February  2,  1865.  Subsequently,  at  a  town 
meeting  held  in  one  of  the  towns,  it  was  voted  not  to  collect  the  tax  in 
that  town :  Held,  there  was  no  law  authorizing  the  collection  of  the  tax 
to  be  thus  prevented. 

2.  Same — effect  of  a  failure  of  one  of  the  towns  to  collect  the  tax.  It  was 
the  duty  of  each  town  to  collect  the  tax ;  but  a  failure  on  the  part  of  one 
of  them,  in  that  respect,  would  afford  no  reason  why  the  other  town  should 
not  be  permitted  to  collect  the  tax  assessed  in  that  town,  notwithstanding 
the  two  towns  together  formed  one  military  district. 
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Writ  of  Error  to  the  Circuit  Court  of  Livingston  county  ; 
the  Hon.  H.  B.  Decius,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  Charles  J.  Beattie,  for  the  plaintiff  in  error. 

Mr.  A.  E.  Harding-  and  Mr.  S.  T.  Fosdick,  for  the  defend- 
ant in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  application  for  judgment  for  taxes.  The  judg- 
ment was  refused  in  the  court  below,  so  far  as  related  to  cer- 
tain bounty  taxes  levied  under  section  8  of  the  bounty  tax 
law  of  February  2, 1865,  to  be  found  in  Yol.  I  Private  Laws 
of  1865,  page  103.  The  only  reason  given  by  counsel  in  this 
court  why  judgment  should  not  have  been  rendered  is,  that 
the  tax  was  levied  only  in  the  town  of  Sullivan,  while  it 
should  also  have  been  levied  in  the  town  of  Saunamin,  the 
two  towns  together  forming  one  military  district.)  This  objec- 
tion is  not  sustained  by  the  record.  That  shows  a  tax  was 
levied  by  the  joint  boards  of  both  towns  on  the  20th  of  Feb- 
ruary, 1865.  It  is  true,  at  a  town  meeting  held  in  January, 
1866,  in  Saunamin,  it  was  voted  not  to  collect  the  tax  in  that 
town,  but  we  are  advised  of  no  law  authorizing  the  collection 
of  this  tax  to  be  thus  prevented,  nor  does  the  record  show 
whether  it  was  actually  collected  in  Saunamin  or  not.  But 
that  is  immaterial.  Having  been  properly  levied,  so  far  as 
appears,  in  both  towns,  it  was  the  duty  of  each  to  proceed 
with  the  collection.  If  Saunamin  has  failed  to  perform  its 
duty,  parties  interested  can  have  their  remedy,  but  its  failure 
is  no  reason  why  the  authorities  of  the  town  of  Sullivan  should 
not  be  permitted  to  collect  the  tax  assessed  in  that  town.  The 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Robert  C.  Hamill 

v. 

Carlisle  Mason  et  at 


1.  TJsuby — what  constitutes,  under  act  of  1857.  Under  the  interest  law  of 
1857,  a  promissory  note  bearing  twelve  per  cent,  interest  per  annum,- is  usu- 
rious. That  act  prohibits  the  taking  of  any  greater  rate  than  ten  per  cent 
per  annum,  upon  any  kind  of  contract  or  for  any  species  of  consideration. 

2.  Former  decision.  Such  a  case  is  not  controlled  by  that  of  McOill 
v.  Ware,  4  Scam.  21,  in  which  it  was  held,  that  the  taking  of  a  legal  rate  of 
interest  in  advance,  by  deducting  it  from  the  sum  loaned,  was  not  usurious. 
But  that  case  was  decided  upon  the  authority  of  cases  in  other  courts  upon 
statutes  that  declared  a  forfeiture  of  the  whole  debt,  for  usury,  and  in  this 
State,  at  that  time,  there  was  a  forfeiture  of  three-fold  the  usury  reserved ; 
and  it  is  doubted  whether  such  a  rule  would  have  obtained  had  the  for- 
feiture been  no  more  than  the  interest. 

3.  Usury — how  availed  of.  The  statute  against  usury  may  be  availed  of 
under  the  general  issue,  where  the  fact  of  usury  appears  from  the  contract 
and  the  declaration. 

4.  Assignee  before  maturity — when  subject  to  the  defense  of  usury.  Where 
an  assignee  before  maturity  receives  a  promissory  note  which  discloses  upon 
its  face  the  fact  that  usurious  interest  is  reserved,  he  is  bound  to  take  notice 
thereof,  and  will  hold  the  note  subject  to  that  defense. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
"William  A.  Porter,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  T.  Burgess,  for  the  appellant. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  by  appellant 
against  appellees,  on  two  promissory  notes  executed  by  the 
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latter  to  John  McCalla  on  the  1st  of  October,  1857,  for  $1,700 
each.  One  fell  due  in  ten  months,  and  the  other  in  twenty- 
two  months.  The  notes  upon  their  face  drew  twelve  per  cent, 
interest  per  annum.  They  were  so  described  in  the  declara- 
tion, and  they  were  assigned  to  appellant.  The  plea  of  non 
assumpsit  was  filed.  A  trial  was  had  by  the  court,  a  jury 
having  been  waived  by  consent  of  the  parties.  After  hearing 
the  evidence,  the  court  deducted  all  of  the  interest,  and  credits 
for  the  amount  that  had  been  collected  on  the  foreclosure  of 
a  mortgage  given  at  the  time  to  secure  the  note,  and  rendered 
judgment  for  the  balance.  Plaintiff  brings  the  case  to  this 
court  on  appeal,  and  asks  a  reversal  on  several  grounds. 

It  is  urged  that  the  notes  are  not  usurious  on  their  face. 
They  are  for  the  payment  of  a  specified  sum  of  money,  with 
twelve  per  cent,  per  annum.  The  interest  law  of  1857,  by 
the  first  section,  declares  that  the  rate  of  interest  upon  all  con- 
tracts and  agreements,  written,  verbal,  or  implied,  for  the 
payment  of  money,  shall  be  six  per  cent,  per  annum  upon 
every  one  hundred  dollars,  unless  otherwise  expressly  stipu- 
lated by  the  parties,  or  otherwise  provided  by  law.  The 
second  section  declares  that  the  parties  on  entering  into  such 
agreements  are  authorized  to  stipulate  for  any  rate  not  exceed- 
ing ten  per  cent,  per  annum.  The  third  section  declares,  that 
if  any  person  or  corporation  shall  contract  to  receive  a  greater 
rate  of  interest  than  ten  per  cent,  upon  any  contract,  written 
or  verbal,  such  person  or  corporation  shall  forfeit  the  whole 
of  such  interest  so  contracted  to  be  received,  and  shall  only 
recover  the  principal  sum  due  to  such  person  or  corporation. 

These  statutory  provisions,  in  the  clearest  and  most  unmis- 
takable manner,  prohibit  the  taking  or  receiving  on  any  kind 
of  contract  or  for  any  species  of  consideration  more  than  ten 
per  cent,  per  annum  interest,  on  money  due  or  to  become  due. 

That  such  was  the  design  of  the  law-makers  seems  to  be  so 
clear  as  to  admit  of  no  construction.  Other  language  might 
have  been  employed,  but  it  would  be  difficult  to  perceive  how 
such  an  intention  could  have  been  more  clearly  expressed. 
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« 

The  contract  to  pay  twelve  per  cent.,  as  expressed  in  these 
notes,  was  unmistakably  in  violation  of  this  law,  which  was 
then  in  force,  and  which  must  govern  in  determining  the  char- 
acter of  the  agreement.     It  was  manifestly  usurious. 

It  was  held  by  this  court,  in  the  case  of  Stochham  v.  Mun- 
son,  28  111.  51,  that  a  defendant  might  avail  of  the  statute  of 
usury  under  the  general  issue,  where  it  appeared  from  the 
contract  and  declaration  that  it  was  in  violation  of  the  law  ; 
that  in  such  a  case  the  plea  of  usury  was  not  necessary  to  ren- 
der that  defense  effectual.  It  was  also  held  in  that  case  that 
the  recovery  could  only  be  for  the  principal  sum,  without 
interest,  as  the  statute  had  so  provided.  That  case  is  decisive 
of  these  questions. 

It  is  also  urged  that  the  notes  were  assigned  before  matu- 
rity, and  this  defense  was  thereby  cut  off  from  appellees.  And 
the  case  of  Corikling  v.  UhderMU,  3  Scam.  388,  is  referred  to 
in  support  of  the  proposition.  In  that  case  the  court  held  that 
an  usurious  note  was  not  void  in  its  inception,  under  our  stat- 
ute, and  that  the  defense  of  usury  could  not  be  interposed  to 
such  a  note  in  the  hands  of  a  bona  fide  assignee  without  notice, 
who  received  it  before  maturity.  And  the  case  of  McGill  v. 
Ware,  4  Scam,  only  decides  that  the  creditor  may  reserve  the 
legal  interest  for  a  year,  at  the  time  of  the  loan,  and  the  court 
would  not  presume  the  intention  of  the  parties  was  corrupt 
and  designed  to  evade  the  usury  laws  because  the  creditor 
withheld  the  interest  computed  at  the  legal  rate. 

In  the  first  of  these  cases,  the  note  failed  to  disclose  the  fact 
that  it  was  usurious,  and  there  was  no  evidence  that  the 
assignee  before  maturity  had  any  notice.  That  fact  renders 
that  case  wholly  dissimilar  to  this  in  that  most  essential  par- 
ticular. There,  the  defense  was  urged  against  a  bona  fide  pur- 
chaser without  notice,  whom  the  statute  expressly  protects, 
whilst  in  this  case  appellant  was  bound  to  take  notice  that  the 
contract  was  unlawful.  He  had  actual  notice,  as  he  read  it  on 
the  face  of  the  notes  when  he  became  the  purchaser.  He,  then, 
falls  within  the  provision  of  the  statute  which  allows  any 
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subsisting  defense  to  be  made  to  negotiable  instruments 
assigned  before  maturity,  when  such  assignee  has  notice  of 
the  defense. 

The  case  of  McGill  v.  Ware,  supra,  can  have  no  applica- 
tion to  this  case.  In  that  there  was  a  loan  of  money,  and  the 
lender  deducted  the  legal  amount  of  interest  from  the  sum 
loaned.  In  other  words,  he  received  his  interest  in  advance, 
and  it  was  held  not  to  be  usurious.  .But  there  was  no 
such  reservation  in  this  case.  It  was  simply  an  agreement  to 
pay  a  larger  rate  of  interest  than  the  law  permits.  If  any 
case  can  contravene  the  statute  these  notes  do.  To  hold  that 
they  were  not  usurious,  or  that  their  assignment  before  matu- 
rity would  prevent  the  defense  of  the  statute,  would  be  a 
virtual  repeal  of  the  law.  The  question  is  not  whether  the 
enforcement  of  these  notes  according  to  their  terms  would  be 
more  injurious  or  unjust  than  reserving  the  interest  out  of 
the  sum  loaned,  but  whether  the  agreement  specified  in  these 
notes  is  prohibited.  The  case  of  McGill  v.  Ware,  supra,  was 
decided  upon  the  authority  of  adjudged  cases  in  other  courts, 
where  the  agreement  for  usurious  interest  worked  a  forfeiture 
of  the  whole  debt.  And  that  case  was  under  a  statute  which 
declared  a  forfeiture  of  three-fold  the  whole  amount  of  usuri- 
ous interest  reserved.  To  avoid  such  heavy  penalties,  courts 
have  ever  given  such  laws  a  strict  construction,  and  it  may 
well  be  doubted  whether  such  decisions  would  have  been 
announced  had  the  forfeiture  been  no  more  than  the  interest. 

"We  perceive  no  error  in  this  record  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Schuyler  S.  Benjamin- 
's;. 
Bernard  Heeney  et  al. 


1.  Contracts — liability  of  a  tenant  for  repairs  made  by  Ms  request.  It 
was  stipulated  iu  a  lease  that  repairs  upon  the  premises  were  to  be  made  to 
a  certain  amount,  which  were  to  be  paid  for  by  the  lessee  and  to  be  allowed 
on  accruing  rent.  The  mechanic  who  made  the  repairs  performed  work 
beyond  the  amount  stipulated  in  the  lease,  but  by  the  request  of  the  lessee : 
lield  in  an  action  by  the  party  doing  the  work,  against  the  lessee,  that  the  latter 
was  liable  for  such  excess. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below, 
by  Heeney  and  Campbell  against  Schuyler  S.  Benjamin  and 
John  J.  Pearce.  There  was  service  upon  Benjamin  alone, 
who  pleaded  the  general  issue.  The  cause  was  tried  before 
the  court  without  a  jury. 

It  appears  that  in  February,  1868,  Elisha  C.  Sprague  was 
the  owner  of  the  Adams  House,  in  the  city  of  Chicago,  which 
was  occupied  by  Pearce  &  Benjamin  as  his  tenants,  under  a 
lease  expiring  April  30,  1868.  The  house  being  in  need  of 
repairs,  the  lessees  insisted  upon  having  repairs  made,  as  a 
condition  to  their  taking  a  new  lease.  Accordingly,  on  the 
24th  of  February,  1868,  a  new  lease  of  the  property  was  taken 
by  Pearce  &  Benjamin  from  Sprague,  for  a  term  of  three 
years,  commencing  on  the  1st  day  of  May,  1868,  in  which 
is  the  provision :  "  That  said  Pearce  &  Benjamin  shall  have 
the  right  to  make  repairs  on  said  Adams  House  at  any  time 
after  the  date  hereof,  and  prior  to  the  termination  of  this  lease, 
to  the  amount  of  eight  thousand  dollars ;  the  value  of  said 
repairs,  at  the  time  when  the  same  are  made,  to  be  conclu- 
sively determined  by  the  certificate  of  August  Bauer,  of  said 
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city,  architect ;  said  certificate,  in  like  manner,  to  be  on  inte- 
rest at  the  rate  of  ten  per  cent,  per  annum,  till  paid  by  the 
falling  due  of  said  monthly  installments  of  rent ;  provided, 
however,  that  seven  thousand  dollars  only  of  said  repairs  shall 
be  taken  out  of  the  first  year's  rent,  but  the  whole  amount  of 
said  repairs  maybe  made  at  any  time,  and  the  sums. so  expended 
shall  be  on  interest  as  aforesaid." 

The  repairs  were  put  upon  the  building  by  the  plaintiffs, 
Heeney  &  Campbell,  to  an  amount  exceeding  that  provided 
for  in  the  lease.  This  suit  is  brought  to  recover  such  excess. 
The  plaintiffs  claim  that  the  extra  work  was  done  by  request 
of  the  defendants,  or  one  of  them,  while  the  latter  insist  it 
was  done  for  Sprague,  the  owner  of  the  premises,  who  is  alone 
liable  therefor.  Much  evidence  was  adduced  by  the  parties, 
respectively,  which  it  is  unnecessary  to  present  here.  The 
court  below  found  for  the  plaintiffs,  and  assessed  their  damages 
at  $1,047.03,  and  judgment  was  entered  accordingly.  The 
record  states  that  the  court  below  found  for  the  plaintiffs, 
"  upon  the  ground  that  the  defendants  had  made  an  original 
promise  to  pay  all  the  bills  for  repairs,  and  plaintiffs  were  not 
bound  to  inquire  whether  the  amount  agreed  upon, had  been 
exceeded  or  not." 

The  defendant,  Benjamin,  appeals,  and  insists  the  finding 
was  against  the  evidence,  and  that  the  ground  upon  which  the 
finding  was  based  was  erroneous. 

Mr.  Melville  W.  Fuller  and  Mr.  John  H.  Thompson,  for 
the  appellant. 

Messrs.  Jones  &  Gardner,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  a  case  in  which  much  testimony  was  heard,  and  the 
most  material  portions  of  it  given  by  the  parties  themselves. 
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To  say  it  was  conflicting,  is  saying  no  more  than  usually  hap- 
pens on  such  occasions,  calling  upon  the  court,  sitting  as  a 
jury,  to  exercise  its  best  judgment  and  keenest  scrutiny  to 
arrive  at  the  truth.  So  many  matters  are  to  be  considered  by 
a  court  when  so  called  upon,  and  of  a  nature  so  peculiarly 
fitted  for  the  examination  of  a  jury,  the  decision,  in  the  absence 
of  all  error  on  a  point  of  law,  is  regarded  by  all  courts,  this 
especially,  as  a  termination  of  the  controversy.  Though  the 
testimony  was  conflicting,  yet  we  are  of  opinion  its  preponder- 
ance is  in  favor  of  the  finding. 

The  certificate  of  the  architect,  though  made  only  to  Sprague, 
the  owner  of  the  house,  was  never  presented  by  the  contract- 
ors to  him,  but  to  appellants,  who  paid  them  without  any 
demur,  and  their  payment  became  a  credit  to  them  on  the  rent 
due  to  Sprague,  and  to  become  due  him 

When  the  contract  was  entered  into  for  repairs,  it  was 
expressly  understood  appellants  were  to  pay  for  them  to  the 
extent,  certainly,  of  eight  thousand  dollars,  and  it  is  stipulated 
in  the  lease  that  they  were  to  have  repairs  made  and  at  their 
expense,  to  be  allowed  on  rents  accruing.  All  done  beyond 
the  contract  for  these  repairs,  was  done  by  request  of  appel- 
lants, or  one  of  them,  and  their  liability  to  pay  for  them  was 
fixed.  The  amount  of  the  recovery  was  for  additional  repairs 
clone  under  the  orders  of  Benjamin,  one  of  the  appellants. 

The  work  was  done  on  Sprague's  property,  but  it  is  incon- 
testable that  appellants  were  to  pay  for  it. 

"Where  so  much  evidence  was  heard  as  in  this  case,  and  so 
much  of  it  sustaining  the  finding,  we  should  depart  from  long 
established  principles  should  we  interfere  to  disturb  it. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Eliza  A.  Quinn,  Administratrix 

of  Bernard  Quinn,  deceased, 

v. 

The  Illinois  Central  Eailroad  Company. 


1.  Eailroads — negligence — passengers  standing  upon  platform.  One 
of  a  large  funeral  party  who  took  passage  upon  a  train  to  go  a  distance  of 
twelve  miles,  was  standing  upon  the  steps  of  the  platform  of  one  of  the 
cars  holding  on  to  the  railing,  when  the  conductor  came  along  collecting 
fare.  In  making  change  for  a  bank  note  which  the  passenger  paid  for  his 
fare,  the  wind  carried  away  the  paper  as  it  was  passing  from  the  hand  of 
the  conductor  to  that  of  the  passenger.  The  latter,  in  attempting  to  regain 
it,  and  as  he  was  then  standing  on  the  edge  of  the  platform,  or  on  the  steps, 
lost  his  foothold  and  fell  against  an  embankment,  was  thrown  back  under 
the  cars  and  killed.  The  cars  were  quite  full,  but  there  was  standing  room 
in  all  of  them.  In  an  action  against  the  compan}^  under  the  statute,  to 
recover  damages  for  the  death  of  the  deceased,  it  was  held,  it  was  the  neg- 
ligence of  the  deceased,  not  that  of  the  company,  which  caused  his  death, 
and  there  could  be  no  recovery. 

2.  Where  a  passenger  voluntarily  places  himself  in  such  an  exposed 
position,  with  abundant  standing  room  in  the  cars,  even  though  the  seats 
are  all  full,  and  falls  to  the  ground,  not  in  consequence  of  a  collision,  or  a 
broken  rail,  or  other  fault  of  the  company,  but  in  the  endeavor  to  recover 
money  that  the  wind  has  blown  away,  the  negligence  of  the  passenger  is 
far  greater  than  that  of  the  company. 

3.  While  it  is  negligence  on  the  part  of  a  railroad  company,  for  which 
they  should  be  held  strictly  accountable,  not  to  furnish  comfortable  sitting 
accommodations  for  their  ordinary  number  of  passengers,  or  even  for  an 
extraordinary  number,  upon  due  notice,  yet  the  same  strictness  should  not 
be  applied  when  a  train  is  unexpectedly  crowded  by  a  large  party  going 
only  a  few  miles. 

4.  And  even  if  the  company  are  notified  that  a  special  party  will  take 
passage  on  a  train,  and  do  not  furnish  sitting  room  for  all,  there  being 
abundant  standing  room  within  the  cars,  if  a  member  of  the  party  volun- 
tarily expose  himself  to  the  danger  of  standing  upon  the  platform,  and  he 
receives  injury  in  consequence  of  such  exposure,  his  own  negligence  will 
be  regarded  as  far  greater  than  that  of  the  company  in  failing  to  provide 
seats  for  all  the  passengers,  and  no  recovery  for  injuries  so  received  can  be 
had. 
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5,  And  even  if  it  was  the  duty  of  the  conductor,  in  this  case,  to  have 
advised  the  deceased  to  enter  the  car  from  the  platform,  at  least  while  pay- 
ing his  fare,  his  failure  to  do  so  was  as  nothing  when  compared  with  the 
gross  negligence  of  the  deceased. 

6.  Error  will  not  always  reverse — of  taking  a  case  from  a  jury. 
Where  there  is  evidence  tending  to  prove  the  issue  in  a  cause,  the  plaintiff 
has  a  right  to  take  the  verdict  of  a  jury ;  still,  where  the  court  takes  a  case 
from  the  consideration  of  the  jury  by  excluding  all  the  evidence  introduced, 
the  judgment  will  not  be  reversed  for  that  cause,  if  it  appear  that  no  injus- 
tice was  done  thereby. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  lion. 
E.  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Millee,  Van  Arman  &  Lewis,  for  the  appellant. 

Mr.  John  X.  Jewett,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  by  the  administratrix  of  Bernard 
Quinn,  deceased,  to  recover  damages  for  his  death.  On  the 
trial,  the  court,  after  the  plaintiff  closed  his  evidence,  on  motion 
of  the  defendant,  withdrew  it  from  the  consideration  of  the 
jury,  who  thereupon  returned  a  verdict  for  the  defendant. 

It  appears  that  the  deceased,  as  one  of  a  large  funeral  party, 
had  taken  passage  on  the  cars  of  the  appellee  at  Cairo  for  a 
point  a  few  miles  distant  from  that  city.  The  cars  were  quite 
full,  but  the  conductor  thinks  there  were  unoccupied  seats  in 
one  of  them,  and  there  was  standing  room  in  all.  The 
deceased,  with  several  other  persons,  was  standing  on  the 
platform  when  the  conductor  passed  along  collecting  fares. 
In  making  change  for  a  bank  note  which  the  deceased  paid 
for  his  fare,  the  wind  carried  away  the  paper  as  it  was  pass- 
ing from  the  hand  of  the  conductor  to  that  of  the  deceased. 
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The  latter  attempted  to  regain  it,  and  as  he  was  then  standing 
on  the  edge  of  the  platform,  or  on  the  step,  he  lost  his  foot- 
hold and  fell  to  the  ground.  As  he  fell  he  struck  against  the 
embankment,  was  thrown  back  under  the  cars  and  killed. 

This  brief  statement  of  the  facts,  about  which  there  is  no 
controversy,  shows  there  is  no  ground  whatever  for  maintain- 
ing this  action.  It  was  the  negligence  of  the  deceased,  not 
that  of  the  railway  company,  which  caused  his  death.  He 
was  chargeable  with  extreme  carelessness,  and  we  can  not  see 
on  what  grounds  any  material  negligence  can  be  attributed  to 
the  company.  He  had  voluntarily  taken  a  dangerous  position 
which  resulted  in  his  death,  and  there  is  no  reason  why  the 
company  should  be  made  to  pay  damages  therefor.  Admit- 
ting, however,  as  claimed  by  appellant's  counsel,  that  the  con- 
ductor should  have  advised  the  deceased  to  enter  the  car,  at 
least  while  paying  his  fare,  his  failure  to  do  so  was  as  nothing 
when  compared  with  the  gross  negligence  of  the  deceased. 
The  death  of  the  unfortunate  man  can  be  attributed  only  to 
his  own  recklessness. 

It  is  urged,  however,  that  this  question  should  have  been 
left  to  the  jury.  The  practice  adopted  by  the  court  can  not 
be  safely  followed  in  many  cases.  "Whenever  there  is  evi- 
dence tending  to  prove  the  issue,  the  plaintiff  has  a  right  to 
take  the  verdict  of  a  jury.  But  if  this  had  gone  to  the  jury 
and  they  had  found  for  the  plaintiff,  the  court  should  have  set 
aside  their  verdict,  or,  if  it  had  refused  to  do  so,  it  would  have 
been  set  aside  by  this  court.  As  no  injustice  has  been  done 
the  plaintiff  we  can  not  reverse  the  judgment. 

Judgment  affirmed. 

At  the  September  term,  1870,  a  petition  for  a  rehearing  of 
this  cause  was  presented  on  behalf  of  the  appellant,  where- 
upon the  court  delivered  the  following  additional  opinion : 

Messrs.  Goodwin  &  Eockwell  and  Messrs.  Miller  &  Tan 
Arman,  for  the  petitioner. 
32— 51  st  III. 
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Mr.  Chief  Justice  Lawrence*  :  A  petition  for  re-hearing 
having  been  presented  in  this  case  we  have  again  considered  it, 
but  see  no  reason  to  change  the  conclusion  hitherto  announced. ' 
Counsel  cite  in  their  petition  Colegrove  v.  JV.  Y.  <&  JV.  IT.  R. 
R.  Co.,  20  K  Y.  492,  and  Willis  v.  Long  Island  R.  R.  Co., 
32  Barb.  399,  and  same  case,  34  "R.  Y.  681.  These  cases  do 
not  sustain  the  claim  to  recover  made  upon  this  record.  In 
both  of  these  cases  the  defendant  was  guilty  of  great  negli- 
gence, independently  of  all  question  as  to  insufficient  room 
within  the  cars,  and  the  substance  of  the  decisions  is,  that  a 
railway  company  may  be  guilty  of  such  negligence  as  to  be 
liable  for  an  injury  to  a  passenger,  notwithstanding  he  is  stand- 
ing upon  the  platform,  and  would  have  been  safe  if  within  the 
car.  To  this  proposition  we  should  probably  not  disagree. 
But  in  this  case  the  only  negligence  which  can  be  attributed 
to  the  company  is  the  failure  to  supply  sufficient  sitting  accom- 
modation to  a  funeral  party  going  a  distance  of  twelve  miles, 
and  consisting  of  seventy  or  eighty  persons,  the  evidence  leav- 
ing it  extremely  doubtful  whether  any  notice  at  all  had  been 
given  to  the  company  that  such  a  party  would  leave  upon  the 
train,  and  there  being  absolutely  no  evidence  that  the  company 
had  been  notified  what  would  be  the  size  of  the  party  or  what 
accommodations  they  would  require.  A  railway  company 
which  fails  to  furnish  comfortable  sitting  accommodation  for 
its  ordinary  number  of  passengers,  or  even  for  an  extraordi- 
nary number  upon  due  notice,  is  certainly  negligent,  and  should 
be  held  to  strict  accountability,  but  it  would  be  unreasonable 
to  apply  the  same  strictness  when  a  train  is  unexpectedly 
crowded  by  a  funeral  party  going  only  a  few  miles. 

In  this  case,  however,  we  deny  the  application  for  a  rehear- 
ing because,  admitting  all  the  evidence  proves  or  tends  to 
prove,  admitting  that  the  company  had  been  notified  that  there 
would  be  a  funeral  party  upon  the  train,  and  admitting  even 


*Note. — Subsequent  to  the  filing  of  the  original  opinion  in  this  case,  Mr.  Justice  Law- 
bence,  being  the  oldest  justice  in  commission,  became  Chief  Justice. 
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that  all  the  seats  were  occupied,  it  is  still  proven  by  all  the 
witnesses  that  there  was  abundant  standing  room  in  the  cars, 
and  this  is  conceded  by  appellant's  counsel.  It  is  further  con- 
ceded in  the  petition  for  rehearing  that  the  deceased  was  stand- 
ing on  the  steps  of  the  platform  holding  on  to  the  railing.  It 
is  also  proved  that  deceased  had  been  in  the  employment  of 
the  railway  company,  and  was  of  course  familiar  with  the 
perils  of  railway  travel.  When  a  passenger  voluntarily  places 
himself  in  this  most  exposed  position,  with  abundant  standing 
room  within  the  cars,  and  falls  to  the  ground,  not  in  conse- 
quence of  a  collision,  or  a  broken  rail,  or  other  fault  of  the 
company,  but  in  the  endeavor  to  secure  money  that  the  wind 
had  blown  away,  we  can  see  no  ground  for  holding  that  his 
own  negligence  is  not  far  greater  than  any  that  can  be  attribu- 
ted to  the  company.  In  the  case  above  cited,  of  Willis  v.  L.  I. 
R.  R.  Co.,  in  32  Barb.,  upon  which  counsel  rely  in  the  peti- 
tion for  a  rehearing,  the  court  distinctly  places  its  decision 
upon  the  ground  that  the  injury  to  the  plaintiff  arose  from  a 
cause  which  the  plaintiff  was  not  bound  to  guard  against, 
namely,  the  throwing  of  the  train  from  the  track  by  obstruc- 
tions on  the  road  which  the  company  should  have  removed, 
and  say :  "  If  a  man  places  himself  in  such  a  position  that  in 
the  ordinary  movement  and  conduct  of  the  train  he  is  exposed 
to  danger,  he  may  justly  be  said  to  be  negligent  of  his  secu- 
rity, and  must  take  the  consequences  if  he  is  injured."  The 
court  further  say :  "  If  the  plaintiff  in  this  case  had  been 
thrown  off  the  platform  by  a  jerk  or  movement  of  the  train, 
he  would  have  encountered  a  danger  incident  to  his  position, 
and  although  the  jerk  might  have  been  occasioned  by  high 
and  unusual  speed,  or  other  mismanagement,  still,  at  the  most, 
the  fault  would  have  been  mutual."  It  is  apparent  from  these 
quotations  that  upon  the  principles  laid  down  by  that  court, 
no  recovery  could  be  had  in  the  present  case. 

"We  are  by  no  means  disposed  to  relax  in  the  least  degree, 
the  just  obligations  or  liabilities  of  railway  companies,  but  in 
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this  case  the  death  of  the  deceased  was  so  clearly  attributable 
directly  to  his  own  rashness  that  we  cannot  hold  the  company 
liable  in  damages. 

Rehearing  denied. 


Fenwick  H.  F.  Magee 

v. 

Norman  R.  Magee. 


1.  Homestead — what  constitutes  purcMse  money.  A  purchaser  of  land 
went  into  possession  and  occupied  it  as  a  homestead.  While  so  in  possession 
he  procured  a  third  person  to  pay  the  purchase  price  to  the  vendor,  promis- 
ing to  execute  a  mortgage  to  secure  the  re-payment  of  the  money  as  soon  as 
he  obtained  a  deed.  He  obtained  the  deed,  but  refused  to  execute  the  mort- 
gage. Upon  bill  filed  by  the  party  paying  the  money,  against  the  purchaser, 
to  enforce  his  lien  upon  the  land,  it  was  held,  that  the  money  paid  by  the 
complainant,  having  been  paid  by  him  directly  to  the  vendor  for  the  purpose 
of  having  the  land  conveyed  to  the  purchaser,  must  be  regarded  as  the  pur- 
chase money  of  the  premises,  against  which  the  defendant  could  not  assert 
a  homestead  exemption. 

2.  Jurisdiction — time  of  making  objection.  An  objection  to  the  jurisdic- 
tion of  a  court  of  chancery,  on  the  ground  that  there  is  an  adequate  remedy 
at  law,  comes  too  late  after  answer  filed,  unless  it  be  in  a  class  of  cases  where 
that  court  could  under  no  circumstances  entertain  jurisdiction. 

3.  So  where  a  person  advances  money  for  a  purchaser  of  land,  paying 
the  purchase  money  to  the  vendor,  upon  the  promise  of  the  purchaser  to 
execute  a  mortgage  when  he  obtained  a  deed,  to  secure  the  re-payment  of 
the  money,  but  afterwards  refuses  to  do  so,  and  the  party  so  advancing  the 
money  files  his  bill  in  chancery  to  enforce  his  lien  upon  the  land,  an  objec- 
tion to  the  jurisdiction  in  chancery  because  there  is  an  adequate  remedy  at 
law,  to  be  availing  must  be  made  before  answer  filed. 

Writ  of  Error  to  the  Circuit  Conrt  of  "Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 
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Mr.  John  Clark,  for  the  plaintiff  in  error. 

Mr.  Robert  G.  Ingersoll  and  Mr.  S.  D.  Puterbattgh,  for 
the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  some  time  in  the  year  1862,  plaintiff  in  error 
entered  into  a  contract  with  one  Pairo  for  the  purchasing  of  a 
forty  acre  tract  of  land,  agreeing  to  pay  therefor  the  sum  of 
$400,  and  for  which  he  executed  his  promissory  notes,  paya- 
ble in  one,  two  and  three  years,  with  seven  per  cent,  interest 
per  annum,  and  received  a  bond  for  a  deed.  In  the  month  of 
October,  1866,  plaintiff  in  error,  being  wholly  unable  to  pay 
the  amount  due  on  the  purchase  money,  applied  to  defendant 
in  error  and  requested  him  to  make  the  payments,  and  pro- 
posed to  give  him  a  mortgage  on  the  land  as  soon  as  he  received 
a  deed,  to  secure  its  re-payment.  Defendant  in  error  acceded 
to  the  proposition.  The  parties  thereupon  went  to  Peoria  and 
saw  Bourland,  the  agent  of  Pairo,  and  defendant  paid  $244  in 
money,  and  became  surety  for  plaintiff  in  and  for  the  sum  of 
$100  more,  on  the  purchase  money,  which  he  subsequently 
paid. 

Plaintiff  in  error  then  agreed  to  pay  the  money  to  defend- 
ant in  error  in  the  following  March,  and  to  execute  a  mortgage 
on  the  premises  to  secure  its  payment,  immediately  on  their 
return  home,  and  on  their  arrival  there  in  pursuance  to  the 
agreement,  they  went  to  a  justice  of  the  peace  to  have  it  exe- 
cuted, but  he  having  no  blanks,  it  was  deferred,  it  being  then 
agreed  that  it  should  be  executed  another  time.  It  was,  how- 
ever, neglected,  and  defendant  in  error  subsequently  demanded 
the  mortgage,  when  plaintiff  in  error  refused,  and  alleged  that 
he  owed  defendant  in  error  nothing.  It  appears  that  defend- 
ant in  error  paid  on  the  purchase  of  the  land  $346.50,  no 
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portion  of  which  ever  passed  into  the  hands  of  plaintiff  in  error, 
but  it  was  paid  directly  to  the  agent  of  Pairo,  on  the  contract. 

It  appears  that  at  the  time  the  money  was  advanced  by 
defendant  in  error,  plaintiff  in  error  resided  upon  the  land. 
The  bill  was  filed  in  the  court  below  by  defendant  in  error  to 
enforce  his  lien  on  the  land,  and  on  a  hearing  the  court  below 
decreed  the  relief  prayed  ;  and  this  writ  of  error  is  prosecuted 
to  reverse  that  decree. 

It  is  urged  as  a  ground  of  reversal,  that  inasmuch  as  the 
premises  in  controversy  were  the  homestead  of  plaintiff  in 
error  when  the  money  was  paid  it  could  not  become  a  lien 
on  the  land.  That  the  money  thus  advanced  by  defendant  in 
error  was  not  and  did  not  become  a  part  of  the  purchase 
money  for  the  premises.  The  second  section  of  the  home- 
stead act  excepts  debts  and  liabilities  for  the  purchase  or 
improvement  of  the  homestead  from  the  operation  of  the  law, 
and  leaves  it  liable  to  sale  for  such  debts  in  the  same  manner 
as  other  real  estate.  The  only  question,  then,  which  this 
record  presents  is,  whether  the  money  advanced  by  defendant 
in  error  was  purchase  money. 

In  the  case  of  Austin  v.  Underwood,  37  111.  438,  it  was  held, 
that  when  a  party  owning  and  residing  upon  a  homestead, 
purchases  and  receives  a  conveyance  of  an  adjoining  tract  to 
be  used  in  connection  with,  and  as  a  part  of,  the  homestead, 
and  procures  the  purchase  money  for  the  adjoining  tract  to  be 
paid  by  a  third  person,  as  a  loan  to  the  purchaser,  the  money 
thus  loaned  will  be  regarded  as  purchase  money  of  the  land 
as  against  the  claim  of  the  homestead  by  the  purchaser  for 
whom  it  was  paid.  And  in  that  case  the  distinction  was  taken 
between  such  a  case  and  where  money  was  loaned  to  pay  a  pre- 
existing debt,  created  for  the  purchase  of  the  homestead. 

The  rule  announced  in  that  case  must  control  this.  Here, 
as  there,  the  money  was  paid  for  the  land,  and  was  not  a  pay- 
ment of  a  pre-existing  debt.  Had  plaintiff  only  borrowed 
the  money  of  defendant  in  error,  and  then  paid  his  notes,  the 
cases  referred  to  by  plaintiff  in  error  in  his  brief  might  have 
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controlled.  In  the  case  at  bar,  the  defendant  in  error  paid  the 
money  directly  to  the  owner  of  the  land,  to  procure  its  con- 
veyance. Had  defendant  in  error  paid  the  notes  and  taken 
an  assignment,  independent  of  any  arrangement  with  plain- 
tiff in  error,  no  one  would  have  doubted  that  he  could  have 
enforced  the  payment  by  subjecting  the  land  to  its  payment, 
regardless  of  the  homestead  law,  because  it  was  a  debt  created 
for  the  purchase  of  the  homestead.  In  such  a  case  defendant 
in  error  would  have  succeeded  to  all  the  rights  of  Pairo,  and 
no  person  would  insist  that  the  homestead  exemption  could 
have  been  interposed  against  him.  And,  in  principle,  how  does 
the  case  differ  when  plaintiff  in  error  agrees  that  defendant  in 
error  shall  have  the  same  rights  if  he  will  pay  the  purchase 
money  ?  In  equity  and  conscience,  the  claim  of  defendant  in 
error  can  not  be  impaired  by  the  solemn  promise  that  defend- 
ant in  error  should  have  a  lien  on  the  premises  to  secure  the 
money  thus  advanced.  In  this  case  plaintiff  in  error  at  no 
time  had  the  money  in  his  possession  or  control,  but  it  was 
paid  directly  to  Pairo's  agent  by  defendant  in  error. 

The  case  of  Eyster  v.  Hathaway,  50  111.  521,  was  a  simple 
loan  of  money,  which,  after  it  was  obtained,  was  applied  to 
pay  a  portion  of  the  purchase  money  due  on  the  homestead, 
and  in  that  it  differs  from  the  case  at  bar.  And  an  examina- 
tion of  the  other  cases  referred  to  by  plaintiff  in  error,  will 
show  that  the  same  distinction  exists.  We  are  of  the  opinion 
that  the  debt  due  the  defendant  in  error  was  for  the  purchase 
of  the  homestead,  and  that  it  is  not  exempt  from  sale  for  its 
payment. 

It  is  insisted  that  a  court  of  equity  has  no  jurisdiction  of  the 
case,  because  there  was  a  remedy  at  law  that  would  afford  ade- 
quate relief.  In  the  case  of  Stuart  v.  Cook,  41  111.  447,  it  was 
held  that  the  objection  as  to  the  want  of  jurisdiction  comes  too 
late  after  an  answer  is  filed,  unless  it  be  in  a  class  of  cases 
where  a  court  of  equity  could  under  no  circumstances  enter- 
tain jurisdiction.  The  rule  there  announced  applies  to,  and 
governs,  this  case.    The  objection  should  have  been  interposed 
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before  the  answer  was  filed,  and  comes  too  late  on  error.  This 
bill  is  for  the  enforcement  of  a  lien  on  the  land,  and  courts  of 
equity  entertain  jurisdiction  for  their  enforcement  in  all  cases 
where  they  can  not  be  rendered  effective  in  a  court  of  law. 
And  although  the  remedy  may  have  been  complete  at  law,  the 
objection  was  not  raised  in  apt  time. 

An  examination  of  the  evidence  fails  to  satisfy  us  that  the 
decree  is  unwarranted.  It  is  true,  it  is  not  clear  and  conclu- 
sive on  every  point,  but  when  fully  considered  we  think  it 
sustains  the  decree  of  the  court  below,  and  it  must  be  affirmed. 

Decree  affirmed. 


John  L.  Beveridge  et  al. 

v. 

Luther  H.  Rawson. 


1.  Exemplakt  damages — in  an  action  for  seizing  and  selling  the  property 
of  one  person  upon  an  execution  against  another.  Where  the  property  of 
one  person  is  seized  upon  an  execution  against  another,  and  sold,  and  the 
proceeds  applied  upon  the  debt,  in  an  action  of  trespass  de  bonis  asportatis 
by  the  owner  of  the  property  against  the  officer  and  plaintiff  in  the  execu- 
tion, in  the  absence  of  malice  or  abuse  of  process,  or  a  desire  to  do  injury, 
the  damages  should  be  compensatory  only. 

2.  Same — what  is  evidence  of  malice  in  such  case.  The  mere  fact  that  the 
property  was  taken  against  the  repeated  remonstrances  of  the  owner,  and 
his  warning  to  the  defendants  that  theproperty  belonged  to  him,  would  not, 
of  itself,  show  that  the  seizure  and  sale  were  malicious,  and  to  instruct  a 
jury  that  the  existence  of  such  fact  is  sufficient  to  authorize  the  finding  of 
exemplary  damages,  would  be  erroneous. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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The  opinion  states  the  case. 
Mr.  M.  W.  Robinson,  for  the  appellants. 
Messrs.  Jenks  &  Bradley,  for  the  appellee. 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  de  bonis  asportatis,  brought 
to  the  superior  court  of  Chicago  by  Luther  H.  Rawson  against 
John  L.  Beveridge,  the  sheriff  of  Cook  county,  and  the  plain- 
tiff in  execution,  who  had  executed  to  the  sheriff  an  indem- 
nifying bond,  and  such  proceedings  were  there  had  as  to  result 
in  a  verdict  and  judgment  for  the  plaintiff. 

It  appears  the  execution  and  judgment  were  against  one 
George  S.  Gilbert  and  one  Hobart,  the  plaintiff  in  this  suit 
claiming  to  be  the  owner  of  the  property.  The  property  was 
seized  and  sold  as  the  property  of  Gilbert,  against  the  remon- 
strances of  the  plaintiff,  and  was  sold  at  public  sale  by  the 
sheriff  and  the  amount  appropriated  on  the  execution. 

The  amount  it  fetched  at  the  sale  was  one  hundred  and 
sixty-eight  dollars  and  forty-eight  cents,  and  it  was  found  to 
have  been  worth,  as  arranged  in  the  saloon  from  which  it  was 
taken,  somewhere  about  five  hundred  dollars.  The  verdict 
was  for  twelve  hundred  and  thirty-six  dollars  and  seventy-two 
cents. 

Appellants  complain  that  the  jury  must  have  been  influenced 
to  this  verdict  by  this  instruction  given  for  the  plaintiff,  and 
excepted  to : 

"  If  the  jury  find  for  the  plaintiff,  and  also  believe  from 
the  evidence  that  the  defendants  were  repeatedly  and  posi- 
tively warned  that  the  property  taken  by  them  was  the  prop- 
erty of  the  plaintiff,  then  the  plaintiff  is  entitled  to  exemplary 
damages,  and  the  jury  are  the  judges  of  the  amount  to  be  so 
given." 
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The  objection  to  this  instruction  is  quite  obvious. 

The  sheriff  was  required  to  obey  the  mandate  of  the  writ, 
and  if  property  is  seized  upon,  which  is  pointed  out  by  the 
plaintiff  in  the  execution  as  th^3  property  of  the  execution 
debtor,  and  the  sheriff  levied,  carried  away  and  sold  the  prop- 
erty, against  the  remonstrances  of  the  claimant,  such  circum- 
stances could  not,  of  themselves,  show  that  the  seizure  and  sale 
were  malicious,  and  it  is  only  in  cases  where  it  shall  appear 
the  officer  has  acted  in  an  aggravated  manner,  indicating 
malice,  or  a  desire  to  injure,  that  vindictive  or  punitive  dam- 
ages can  be  given.  This  instruction  assumes  that  the  levy 
was  malicious,  and  caused,  doubtless,  the  large  verdict. 

Here,  the  plaintiffs  in  the  execution  were  acting  in  pursu- 
ance of  what  they  conceived  was  a  just  claim  upon  this  prop- 
erty, and  were  enforcing  it  by  legal  process.  They  caused  a 
levy  to  be  made  on  property  claimed  by  another,  without 
abusing  or  perverting  the  real  object  of  the  process.  If,  after 
a  due  course  of  legal  investigation,  the  right  is  discovered  not 
to  be  well  founded,  and  this  very  frequently  happens,  it  would 
be  a  harsh  rule,  indeed,  that  should  subject  the  parties  to  vin- 
dictive damages.  In  the  absence  of  malice,  or  abuse  of  pro- 
cess, or  a  desire  to  do  injury,  damages  should  be  compensa- 
tory only.  Covard  v.  Pac.  Ins.  Co.,  6  Peters,  262.  It  was 
error  to  give  this  instruction,  and  for  this  error  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Viewing  the  verdict  in  the  light  of  the  evidence,  it  would 
appear  that  more  than  one  half  of  the  damages  were  punitive. 

Judgment  reversed. 
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Eliza  A.  Whiteside 

v. 

EOBERT  MARGAREL. 


1.  Evidence — statement  of  an  agent.  The  statements  of  an  agent  are 
admissible,  to  charge  the  principal,  only  when  they  are  a  part  of  the  res 
gestos.  They  are  not  admissible  when  made  out  of  the  presence  of  the 
principal,  and  to  a  third  person  having  nothing  to  do  with  the  subject  mat- 
ter, and  at  a  time  when  the  agent  was  not  engaged  in  the  business  to  which 
the  controversy  relates. 

2.  An  agency  can  not  be  proven  by  the  mere  statement  of  the  alleged 
agent. 

Appeal  from  the  County  Court  of  DeKalb  county ;  the 
Hon.  Daniel  B.  James,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  in  the  court  below 
by  Eobert  Margarel  against  Eliza  A.  Whiteside,  to  recover  for 
work  and  labor  alleged  to  have  been  done  by  the  plaintiff,  in 
the  breaking  of  a  quantity  of  land  on  a  farm  owned  by  the 
defendant,  under  a  contract  made  with  Thomas  Whiteside  as 
the  agent  of  the  defendant. 

Upon  the  trial,  Jerry  Sullivan,  who  was  called  as  a  wit- 
ness on  behalf  of  the  plaintiff,  was  permitted  to  testify, 
against  the  objection  of  the  defendant,  in  relation  to  certain 
statements  made  to  the  witness  by  Thomas  Whiteside,  in 
respect  to  the  matter  in  controversy,  when  the  defendant  was 
not  present,  and  the  agent  was  not  engaged  in  the  business  to 
which  the  controversy  relates. 

Jackson,  another  witness  for  the  plaintiff,  was  allowed  to 
testify  to  statements  made  to  him  by  Thomas  Whiteside  in 
reference  to  the  authority  of  the  latter  to  act  as  the  agent  of 
the  defendant  in  connection  with  the  alleged  contract  upon 
which  this  suit  arose.  This  evidence  was  also  admitted  against 
the  objection  of  the  defendant,  and  exception  was  taken. 
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The  trial  resulted  in  a  verdict  in  favor  of  the  plaintiff,  and 
his  damages  assessed  at  $165,  and  judgment  was  entered 
upon  the  verdict. 

The  defendant  appeals,  and  assigns  as  error  that  the  testi- 
mony of  the  witnesses  Sullivan  and  Jackson  was  improperly 
admitted. 

Mr.  R.  L.  Divine,  for  the  appellant. 

Messrs.  Kellum  &  Robinson,  for  the  appellee. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

The  testimony  of  Sullivan  as  to  what  Thomas  "Whiteside, 
the  agent  of  the  appellant,  said,  was  improperly  admitted. 
It  was  not  said  to,  or  in  the  presence  of,  the  appellee,  but  to 
a  third  person  having  nothing  to  do  with  the  controversy 
between  these  parties,  and  at  a  time  when  the  agent  was  not 
engaged  in  the  business  to  which  the  controversy  relates. 
The  statements  of  an  agent  are  admissible  only  when  they  are 
a  part  of  the  res  gestce,  but  in  this  case  they  can  not  possibly 
be  so  regarded.     Greenleaf  's  Ev.  sec.  113. 

The  testimony  of  Jackson  was  also  improperly  admitted. 
An  agency  can  not  be  proven  by  the  mere  statements  of  the 
alleged  agent.  The  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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William  H.  W.  Cushman 
v. 
B.  F.  Carter  &  Co. 


1.  Banks — of  deposits  between  bankers — depreciated  currency.  At  a  time 
when  the  banks  in  this  State  were  receiving  and  paying  out  the  paper  of 
Illinois  banks,  which  were  of  doubtful  solvency  and  their  paper  at  a  dis- 
count, two  bankers,  in  the  usual  course  of  their  business,  had  mutual  accounts 
growing  out  of  remittances  and  collections,  and  the  relations  existing  between 
them  were  such  that  the  depositor  could  withdraw  his  funds  at  pleasure, 
and  the  receiver  of  the  deposits  could  in  like  manner  return  them :  Held, 
that  in  the  absence  of  any  arrangement  between  them  on  the  subject,  the 
holder  of  the  deposits  would  be  compelled  to  pay  or  return  in  current  or 
par  funds. 

2.  But  where  the  banker  who  owned  the  deposit,  having  a  considerable 
balance  to  his  credit  with  his  correspondent,  notified  the  latter  by  letter  that 
he  should  require  that  any  remittances  he  might  desire  should  be  made  in 
the  paper  of  certain  banks,  which  he  specified,  this  direction  left  the  banker 
who  held  the  deposits  at  liberty  to  make  the  remittances  in  bills  of  any  of 
the  banks  so  designated,  which  the  party  to  whom  the  remittances  should 
be  made  would  be  compelled  to  receive  at  their  nominal  value. 

3.  And  after  such  letter  of  direction,  the  holder  of  the  deposits  was 
thereby  authorized  to  remit  to  the  owner  the  entire  balance  which  stood  to 
his  credit,  without  further  order,  in  the  class  of  paper  so  specified,  at  its 
nominal  value,  or  in  the  paper  of  any  one  of  the  banks  named,  as  it  was 
not  stated  that  payment  must  be  made  in  the  bills  of  all  those  banks.  Nor 
would  this  right  of  the  holder  of  the  deposits  be  affected  by  the  fact  that 
subsequent  to  the  notice  given  him,  and  before  he  had  received  any  further 
advice  on  the  subject,  the  paper  of  such  banks  had  continued  to  depreciate 
in  value. 

4  And  where  the  banker  holding  such  deposits,  after  he  had  received 
such  letter,  and  when  the  paper  of  the  designated  banks  had  become  depre- 
ciated subsequent  to  the  receipt  of  the  letter,  transmitted  to  the  owner  his 
entire  balance  in  a  package,  which  the  latter  retained  for  about  a  week, 
knowing  it  was  a  remittance  from  his  correspondent,  and  the  amount  of  it, 
and  during  that  time  did  not  open  the  package  to  learn  the  character  of  its 
contents,  nor  notify  his  correspondent  that  he  would  not  receive  it,  he 
waived,  by  such  delay,  even  any  right  he  might  have  had,  to  refuse  to 
receive  at  its  nominal  value  any  of  the  paper  contained  in  the  package. 
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Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  in  the  court  below 
by  Cushman  against  Carver  &  Co.,  a  trial  of  which  resulted 
in  a  finding  and  judgment  in  favor  of  the  defendants.  The 
plaintiff  appeals.  The  circumstances  out  of  which  the  con- 
troversy arose  are  set  forth  in  the  opinion  of  the  court. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Messrs.  Beckwith,  Ater  &  Kales,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  in  the  spring  of  the  year  1861,  appellant 
was  a  banker  at  Ottawa,  and  appellees,  under  the  name  of 
B.  F.  Carver  &  Co.,  were  bankers  in  Chicago.  According  to 
the  usual  course  of  bankers  doing  business  with  each  other, 
they  had  mutual  accounts,  growing  out  of  remittances.  Prior 
to  the  7th  of  May  of  that  year,  there  was  a  large  balance  of 
money  standing  to  the  credit  of  appellant  in  the  hands  of 
appellees,  amounting  to  some  $7,500.  At  and  previous  to 
this  time,  the  banks  at  Chicago,  and  throughout  the  State, 
were  receiving  and  paying  out  in  the  course  of  their  business 
the  paper  of  Illinois  banks,  which  were  then  of  doubtful  sol- 
vency and  their  paper  at  a  discount.  Appellant,  being  aware 
of  the  fact,  addressed  a  letter  to  appellees,  dated  the  29th  of 
April,  1861,  upon  the  subject  of  this  depreciated  currency, 
and  desired  to  know  of  them  the  kind  of  currency  with  which 
they  expected  to  pay  his  drafts,  and  enclosed  to  them  a  list 
of  banks  the  paper  of  which  he  would  require  in  case  he 
should  desire  remittances. 

It  also  appears  that  a  portion  of  the  balance  standing  to 
appellant's  credit  was  made  up  of  an  inferior  class  of  cur- 
rency to  that  named  in  the  list  thus  furnished,  which  he  had 
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previously  sent  them,  on  account  of  his  customers,  and  which 
was  not  current  at  Ottawa ;  that  from  that  time  forward  appel- 
lant did  not  send  to,  or  receive  from  them,  any  currency  but 
such  as  was  included  in  the  list  he  sent  them. 

On  the  7th  of  May,  1861,  appellees  sent  to  appellant  the 
$7,500  standing  to  his  credit,  in  the  kind  of  funds  named  in 
the  list  furnished  by  appellant.  The  money  was  enclosed  in 
a  package  directed  to  appellant,  but  it  was  not  accompanied 
by  any  letter  or  other  explanation,  but  the  amount  it  contained 
was  marked  on  the  cover.  Appellant  wrote  appellees,  say- 
ing he  had  received  the  package,  without  any  letter  of  advice, 
and  had  deposited  it  unopened  in  his  safe.  To  this  commu- 
nication he  received  no  reply. 

On  the  13th  of  that  month,  appellant  opened  the  package, 
and  wrote  Carver  that  he  had  opened  the  package  and  found 
it  contained  the  very  poorest  currency  of  their  bankable  funds, 
there  not  being  a  dollar  of  the  better  class  of  currency ;  that 
he  would  try  to  get  rid  of  it  if  it  were  possible  ;  that  he  would 
enter  into  no  arrangement  for  the  circulation  of  the  rejected 
currency,  and  that  he  had  concluded  to  withdraw  his  collec- 
tions in  Carver's  hands,  and  would,  on  the  next  day,  send  an 
order  on  him  by  private  hands  for  them.  On  the  17th  or  18th, 
appellant's  clerk  saw  Carver,  and  asked  why  the  money  had 
been  sent,  when  he  replied  that,  "  I  thought  it  might  just  as 
well  be  in  your  safe  as  ours.'"' 

It  further  appears  that  the  currency  sent  had  depreciated 
from  ten  to  fifteen  per  cent,  after  appellant  had  sent  the  list, 
and  before  the  money  was  received  by  him  ;  that  it  was  then 
worth  about  seventy-five  cents  on  the  dollar.  Appellant  .dis- 
posed of  a  portion  of  the  bills,  and  some  of  them  remained 
on  his  hands.  On  these  facts,  the  court  found  in  favor  of 
defendants,  when  a  motion  for  a  new  trial  was  entered,  but 
overruled  by  the  court,  and  judgment  rendered  according  to 
the  finding,  from  which  this  appeal  is  prosecuted. 

On  the  part  of  appellant,  it  is  contended  that  he  should  not  be 
charged  with  more  than  the  value  of  the  bills  at  the  time  the 
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package  was  received.  On  the  other  hand,  appellees  insist  that 
he  should  be  charged  with  the  bills  at  their  nominal  value. 
The  relation  the  parties  sustained  to  each  other  was  such  that 
appellant  could,  at  pleasure,  withdraw  his  funds  from  appel- 
lees, or  they  could,  in  like  manner,  restore  them  to  him,  but, 
in  the  absence  of  any  arrangement,  they  would  have  been 
compelled  to  pay  in  current  or  par  funds.  Were  appellees, 
then,  authorized  to  return  to  appellant  such  funds  as  he  had 
named  in  his  letter  of  the  29th  of  April  ?  Had  he  drawn  on 
them  for  that  or  any  other  amount  without  further  advice, 
there  could  be  no  doubt  that  they  could  have  so  paid,  because 
he  had  notified  them  that  such  funds  would  be  required  to 
meet  his  drafts.  And  it  is  equally  manifest  that  had  they, 
on  the  receipt  of  that  letter,  forwarded  to  him  his  entire  bal- 
ance, he  would  have  been  compelled  to  receive  it,  because  he 
had  fixed  it  as  the  medium  by  which  it  could  be  discharged. 
And  not  only  so,  but  it  might  have  been  paid  in  bills  of  any 
bank  named  in  the  list,  as  it  was  not  stated  that  payment 
must  be  in  bills  of  all  the  banks  specified.  Marine  Bank  v. 
Bushmore,  28  111.  463.  Nor  was  such  proposition  to  receive 
such  money  on  draf  s  ever  withdrawn. 

It  might,  however,  be  urged  that  the  bank  paper  named  in 
the  list  had  depreciated  before  it  was  sent  forward  to  appel- 
lant, and  hence  it  could  not  be  implied  that  he  would  still 
receive  such  funds.  Even  if  such  were  his  right,  he  seems  to 
have  waived  it  by  retaining  the  money  after  it  was  received. 
He  did  not  open  the  package  to  learn  its  contents,  but  simply 
placed  it  in  his  safe,  where  he  permitted  it  to  remain  for 
almost  a  week  before  he  opened  it.  Yet  he  seems  at  once 
upon  its  receipt  to  have  written  to  Carver,  informing  him  of 
the  fact  that  he  had  thus  deposited  it  in  his  safe.  It  does  not 
matter  that  he  received  no  letter  of  advice,  as  he  knew  whence 
it  came,  and  immediately  wrote  Carver  on  the  subject. 

His  own  account,  no  doubt,  informed  him  that  it  was  from 
appellees,  as  he  must  have  had  them  charged  with  all  sums 
in  their  hands  on  his  account,  and  he  only  had  to  balance 
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their  account  to  see  that  it  corresponded  with  the  sum  con- 
tained in  the  package.  He  failed  to  return  it,  or  to  inform 
him  that  he  declined  to  receive  it  as  payment  of  the  balance 
due  to  him,  on  account  of  its  depreciation.  It  is  a  matter  of 
history  that  at  that  time  our  banks  were  in  a  precarious  con- 
dition, and  tottering  to  the  fall  that  soon  followed,  and  that 
their  paper  was  daily  depreciating.  Under  such  circum- 
stances, his  inaction  was  unwarranted.  He  should  have 
acted  promptly  in  notifying  appellees  that  he  would  not 
receive  the  money,  and  that  it  was  subject  to  their  order. 
They  had  a  right  to  suppose,  until  he  notified  them  to  the 
contrary,  that  he  would  receive  the  money  named  in  the  list 
furnished  in  his  letter  of  the  29th  of  April.  Had  he  changed 
his  mind,  he  should  have  promptly  notified  them  of  the  fact. 
He  neither  returned  it,  nor  notified  them  that  he  would  not 
receive  it,  until  he  had  retained  it  for  almost  an  entire  week. 
And  having  failed  to  do  so,  we  think  the  court  was  warranted 
in  the  inference  that  appellant  made  the  money  his  own,  at 
its  nominal  value.  "We  perceive  no  error  in  this  record,  and 
the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Speede  M.  Gilbert 

v. 

Nazro  Reynolds  et  al. 


Dower — estoppel  by  laches.  A  bill  filed  for  the  assignment  of  dower, 
alleged  that  the  complainant  had  heard  that  her  husband  had  applied  for  a 
divorce  from  her  in  the  State  of  Michigan  in  1634,  and  that  a  div.orce  had 
been  granted  him,  but  that  she  did  not  know  the  fact  until  1854,  some  fifteen 
years  before  this  bill  was  filed ;  that  in  1834  he  married  another  woman, 
moved  into  this  State,  acquired  title  to  land  here,  and  afterwards  sold  and 
conveyed  the  same,  his  last  wife  joining  in  the  deed.  In  1863  he  died.  The 
33— 51st  III. 
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complainant  claimed  dower  in  the  land  thus  acquired  and- sold,  upon  the 
ground  that  she  had  no  notice  of  the  proceedings  for  the  divorce,  and  they 
were,  therefore,  void :  Held,  that  the  delay  in  asserting  her  claim  should 
estop  the  complainant  from  now  asserting  it,  as  against  the  purchaser  from 
her  husband. 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

This  was  a  bill  in  chancery  exhibited  in  the  court  below  by 
Speede  M.  Gilbert,  against  Nazro  Reynolds  and  others,  for  an 
assignment  of  dower  in  certain  lands,  of  which  the  complain- 
ant claims  her  husband  died  seized. 

The  allegations  of  the  bill  were,  substantially,  that  on  the 
24th  day  of  April,  1828,  the  complainant  was  lawfully  mar- 
ried to  Joseph  O.  Gilbert,  and  that  they  lived  together,  as 
husband  and  wife,  in  the  State  of  New  York  until  the  sum- 
mer of  1831,  when  they  removed  to  the  State  of  Michigan, 
and  there  continued  to  live  together  up  to  the  9th  day  of 
February,  1834-. 

The  bill  alleges  that  for  some  time  previous  to  this  last 
mentioned  date,  the  said  Joseph  had  put  in  circulation  dis- 
graceful rumors  concerning  the  complainant,  and  treated  her 
with  neglect  and  cruelty,  and  in  compliance  with  the  request 
of  the  said  Joseph,  a  few  days  after,  a  brother  of  the  com- 
plainant took  her  away  with  him  to  his  own  house,  in  the 
State  of  Michigan,  in  the  same  county  where  the  said  Joseph 
still  resided,  and  where  she  remained  until  the  summer  of 
1834,  when  she  returned  to  her  friends  in  the  State  of  J^ew 
York,  with  whom  she  resided  until  about  four  years  before  the 
filing  of  her  bill.  That  during  the  spring  of  1865  she  came 
to  the  county  of  Henry,  in  this  State,  and  has  resided  thece 
ever  since. 

The  bill  then  alleges  as  follows : 

"  And  your  oratrix  has  heard  that  for  some  short  time  pre- 
vious to  her  separation  from  her  said  husband,  he  had  pending 
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against  her  in  the  circuit  court  of  the  county  of  "Washtenaw, 
in  the  State  of  Michigan,  a  bill  for  divorce,  containing  charges 
of  adultery,  and  that  about  a  year  after  her  said  separation  a 
decree  was  entered  against  her  in  the  said  cause,  dissolving 
the  bonds  of  matrimony  between  the  said  Joseph  O.  Gilbert 
and  herself;  but  your  oratrix  solemnly  avers  that  previous  to 
the  time  when  such  decree  was  rendered,  if  any  such  decree 
was  rendered,  she  had  no  notice,  actual  or  constructive,  of 
such  suit,  nor  was  any  person  ever  authorized  to  appear  for 
her,  nor  did  any  person  appear  for  her  therein,  nor  had  she, 
up  to  the  time  when  said  decree  is  said  to  have  been  rendered, 
and  for  a  long  time  thereafter,  any  knowledge  of  the  existence 
of  such  a  suit,  nor  did  she  hear  of  the  same  until  about  the 
year  1854. 

"  And  your  oratrix  charges  that  all  the  proceedings,  if  any, 
which  may  have  been  had  in  the  same,  were  null  and  void. 
And  she  further  avers  that  if  there  were  in  the  bill  of  the  said 
Gilbert  any  charges  of  adultery  against  your  oratrix,  the  same 
were  utterly  false.  And  your  oratrix  avers  that  shortly  after 
her  .departure  from  the  State  of  Michigan  as  aforesaid,  the 
said  Joseph  O.  Gilbert  entered  into  a  pretended  marriage  con- 
tract with  one  Nancy  Caldwell,  and  in  1854  removed  with  her 
to  the  county  of  Henry,  and  State  of  Illinois,  where  he  died 
in  February,  1863  ;  and  the  said  Nancy  Caldwell,  whom  your 
oratrix  prays  may  be  made  a  party  defendant  herein,  still 
resides  in  the  county  of  Henry  and  State  of  Illinois,  and  has 
had  issue  by  the  said  Gilbert — Watson  Harper  Gilbert — whom 
your  oratrix  prays  may  be  made  party  defendant." 

The  complainant  alleges  that  subsequent  to  his  coming  to 
this  State  to  reside,  the  said  Joseph  acquired  title  to  a  certain 
tract  of  land,  situate  in  the  said  county  of  Henry,  which,  after- 
wards, during  the  year  1847,  he  sold  and  conveyed  to  one 
John  Appleton,  his  said  pretended  wife,  Nancy  Caldwell, 
joining  in  the  deed ;  and  this  land,  through  several  mesne 
conveyances,  became  vested  in  Nazro  Keynolds  and  James 
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Glenn,  and  that  the  said  Eeynolds  resided  thereon  at  the  time 
of  the  filing  of  this  bill. 

The  complainant  bases  her  claim  to  dower  in  this  land  upon 
the  ground  of  the  alleged  illegality  of  the  divorce,  if  any  was 
ever  obtained  by  her  said  husband. 

Her  bill  was  filed  on  the  21st  day  of  May,  1869. 

A  general  demurrer  to  the  bill  was  sustained  by  the  court 
below,  and  the  bill  dismissed.     The  complainant  appeals. 

Messrs.  Shaw  &  Crawford,  for  the  appellant. 

Mr.  B.  C.  Cook,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  Henry  circuit  court,  for 
the  assignment  of  the  dower  of  complainant  in  and  to  the 
lands  of  which  her  husband,  Joseph  O.  Gilbert,  died  seized, 
and  which,  by  conveyance  from  him,  had  vested  in  Sarah  E. 
Eeynolds. 

A  general  demurrer  was  put  in  to  the  bill,  and  sustained  by 
the  court,  and  the  bill  dismissed.  To  reverse  that  decision, 
complainant  has  appealed  to  this  court. 

The  ground  on  which  the  demurrer  was  sustained  was,  we 
presume,  the  want  of  equity  on  the  face  of  the  bill. 

It  is  insisted  by  appellant  that  the  facts  alleged  in  the  bill 
make  a  prima  facie  case,  deserving  an  answer. 

We  do  not  think  so.  The  complainant  heard  that  her  hus- 
band had  applied  for  a  divorce  from  her  in  the  State  of  Michi- 
gan, in  1834,  and  that  a  divorce  had  been  granted  him.  But 
she  alleges  she  did  not  know  the  fact  until  1854,  some  fifteen 
years  before  the  bill  of  complaint  was  filed.  In  that  year, 
the  husband,  having  married  another  woman  in  1834,  removed 
from  Michigan  to  Henry  county  in  this  State,  dying  in  1863, 
leaving  this  last  wife  and  one  son.  He  there  acquired  this 
land,  the  last  wife  joining  him  in  the  deed  on  the  sale  of  it. 
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Complainant  resting  all  this  time  contented,  making  no  effort 
to  undeceive  the  public  by  an  assertion  of  her  rights,  permit- 
ting these  parties  to  appear  to  the  world  as  they  represented 
themselves  to  be,  as  against  these  defendants,  who  are 
purchasers,  she  ought  to  be  held  equitably  estopped.  Her 
silence  and  inaction  during  all  this  time  amounts  to  a  fraud, 
and  should  be  so  regarded.  This  was  undoubtedly  the  view 
the  court  below  took  of  the  case  on  the  argument  of  the 
demurrer,  and  it  is  the  true  view.  Admitting  all  the  facts  in 
the  case  to  be  true,  yet  they  do  not  raise  an  equity  in  favor  of 
complainant,  which  a  court,  administering  its  principles,  ought 
to  enforce. 

The  demurrer  was  properly  sustained,  and  the  decree  must 
be  affirmed. 

Decree  affirmed. 


Home  Mutual  Fire  Insurance  Company 

v. 

Thomas  Ronan. 


1.  Practice — waiting  for  cov/nsd  to  appear  to  try  a  cause.  The  matter 
of  delaying  the  trial  of  a  cause  for  counsel  to  appear,  is  analogous  to  an 
application  to  set  aside  a  default,  and  in  such  cases  it  is  not  the  practice  of 
appellate  courts  to  interfere,  except  where  the  court  below  is  chargeable 
with  an  abuse  of  its  discretion. 

2.  In  this  case,  one  of  defendant's  attorneys  was  in  court  waiting  the 
call  of  the  case,  and  shortly  before  it  was  reached,  went  out  to  notify  one 
of  his  co-partners,  who  expected  to  take  charge  of  the  trial.  The  case  was 
reached  sooner  than  the  counsel  expected,  and  the  court,  having  been  noti- 
fied by  the  counsel  who  had  been  in  attendance  that  he  was  going  for  his 
associate,  waited  from  fifteen  to  twenty  minutes  after  calling  the  case  for 
counsel  to  appear.  No  one  appearing  for  the  defendant,  the  court  caused  a 
jury  to  be  impannelled,  and  the  plaintiff  made  his  proof  and  obtained  a 
verdict.    Immediately  after  the  verdict  was  returned  and  judgment  entered, 
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the  defendant's  counsel  entered  the  court  room,  and  asked  to  have  the  pro- 
ceedings set  aside.  This  was  refused,  and  counsel  then  made  a  formal 
motion  to  that  effect,  stating  that  the  defendant  had  a  good  defense,  but  the 
motion  was  overruled.  After  the  senior  counsel  had  been  notified  by  his 
associate  that  the  case  was  about  to  be  called,  he  waited  ten  or  fifteen  min- 
utes in  his  office,  not  supposing  that  the  call  was  so  near  at  hand.  The 
refusal  of  the  court  below  to  open  the  case,  under  the  circumstances,  was 
not  such  an  abuse  of  discretion  as  to  call  for  a  reversal. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Messrs.  Sleeper,  Whiton  &  Durham,  for  the  appellant. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  is  a  motion  to  set  aside  a  judgment  for  $190,  obtained 
under  the  following  circumstances  :  One  of  the  appellants' 
attorneys  was  in  attendance  on  the  court  waiting  the  call  of 
this  case,  and  shortly  before  it  was  reached,  went  out  to  notify 
one  his  co-partners,  who  expected  to  take  charge  of  the  trial. 
The  case  was  reached  sooner  than  the  counsel  expected,  and 
the  court,  having  been  notified  by  the  counsel  who  had  been 
in  attendance  that  he  was  going  for  his  associate,  waited  from 
fifteen  to  twenty  minutes  after  calling  the  case,  for  couDsel  to 
appear.  No  one  appearing  for  the  defendant,  the  court  caused 
a  jury  to  be  impannelled,  and  the  plaintiff  made  his  proof 
and  obtained  a  verdict.  Immediately  after  the  rendition  of 
the  verdict  and  the  entry  of  the  judgment  thereon,  the  counsel 
for  the  defendant  reached  the  court  room,  and  asked  to  have 
the  proceedings  set  aside.  This  the  court  refused  to  do,  and 
counsel  then  made  a  formal  motion  to  that  effect,  stating  that 
the  insurance  company  had  a  good  defense,  but  the  court 
overruled   the  motion.     After  the  senior  counsel  had  been 
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notified  by  his  associate  that  the  case  was  about  to  be  called, 
he  waited  ten  or  fifteen  minutes  in  his  office,  not  supposing 
that  the  call  was  so  near  at  hand. 

For  the  sake  of  having  all  cases  tried  upon  their  merits,  we 
should  be  glad  to  reverse  this  judgment,  if  we  could  well  do 
so.  The  delay  in  point  of  time  had  been  so  slight  that  we 
regret  the  court  did  not,  upon  the  assurance  of  counsel  that 
they  had  a  bona  fide  defense,  set  aside  the  verdict  on  terms, 
taxing  the  costs  to  that  day  against  defendant,  and  proceeding 
instanter  to  another  trial.  "We  can  not,  however,  with  pro- 
priety, reverse  the  judgment.  The  motion  was  analogous  to 
a  motion  to  set  aside  a  default,  and  in  such  cases,  it  is  not  the 
practice  of  appellate  courts  to  interfere,  except  where  the 
court  below  is  chargeable  with  an  abuse  of  its  discretion. 
We  can  not  say  the  present  case  falls  within  that  category. 
The  dockets  of  the  courts  of  Chicago  are  known  to  be  very 
much  crowded  with  business,  and  when  that  is  the  case,  the 
importance  of  promptitude,  and  of  some  strictness,  amounting 
almost  to  inflexibility,  in  the  enforcement  of  rules,  is  greatly 
increased.  Of  the  degree  of  strictness  necessary,  the  judges 
of  those  courts  can  form  a  better  opinion  than  we-  can.  It  is 
apparent,  however,  that  no  court,  with  much  business  to  do, 
can  be  expected  to  wait  very  long  for  counsel  to  appear  on 
the  calling  of  a  case,  as,  if  it  is  done  in  one  case  it  must  be 
done  in  all.  Here  the  court  waited  from  fifteen  to  twenty 
minutes,  and  we  can  not  reverse  its  judgment  because,  after 
waiting  that  length  of  time,  it  refused  to  open  the  case. 

Judgment  affirmed. 
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H.  &  E.  Ives 

v. 

Matthias  Hartley. 


1.  Contracts — whether  a  sale,  or  a  deposit  for  storage.  The  owner  of  a 
lot  of  wheat  delivered  the  same  to  a  miller,  and  received  a  receipt  therefor, 
as  follows :  "  Keceived  of  Matthias  Hartley,  to  be  stored,  150$}  bushels 
wheat,  to  take  market  price  when  he  sees  fit  to  sell."  Another  receipt  as 
follows :  "  Received  of  Matthias  Hartley,  134§  bushels  wheat  left  in  store, 
to  take  market  price  when  he  sees  fit  to  sell :"  Held,  that  the  form  of  the 
receipt  implied  a  sale  of  the  wheat,  and  not  merely  a  deposit  for  storage. 

2.  Aside  from  these  receipts,  it  appeared  the  wheat,  when  delivered, 
was  placed  in  the  private  warehouse  of  the  miller,  among  other  grain,  where 
the  miller  kept  his  own  grain  purchased  for  milling  purposes ;  nothing  was 
said  about  storing ;  the  miller  stated  the  price  he  was  paying,  and  the  owner 
asked  him  if  he  would  take  the  wheat  and  pay  for  it  when  called  for.  The 
wheat  was  manufactured  into  flour  and  sold  by  the  miller.  Afterwards  the 
mill  was  destroyed  by  fire,  subsequent  to  which,  on  the  inquiry  of  the  party 
delivering  the  wheat,  whether  the  miller  would  pay  for  it,  the  latter  prom- 
ised to  do  so ;  and  the  former  received  some  flour  in  part  payment  therefor. 
It  was  held,  that  these  circumstances  attending  the  transaction,  taken  in 
connection  with  the  receipt,  show  it  was  a  sale  of  the  grain. 

3.  Private  warehouseman — character  of  his  obligation.  In  case  of  a 
storage  of  grain  by  a  private  warehouseman,  in  the  absence  of  any  agree- 
ment on  the  subject,  the  inference  would  be  that  he  was  to  keep  it  in  the 
condition  in  which  he  received  it,  and,  if  mixed  with  his  own  grain,  by 
consent  of  the  owner,  that  it  shall  remain  with  the  warehouseman  until 
demanded. 

4.  Assumpsit — waiver  of  tort.  Where  a  person  puts  grain  in  a  ware- 
house, for  the  purpose  of  storage,  and  the  warehouseman  converts  the  grain 
to  his  own  use,  by  manufacturing  the  same  into  flour,  and  selling  the  same, 
receiving  the  money  therefor,  the  owner  of  the  grain  may  waive  the  tort, 
and  recover  from  the  warehouseman  in  assumpsit  for  money  had  and 
received,  for  the  value  of  the  grain. 


Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  S.  L.  Kichmond,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  in  the  court  below, 
by  Hartley,  against  H.  &  E.  Ives,  to  recover  the  value  of  a 
quantity  of  wheat  stored  with  the  defendant,  and  not  returned 
or  accounted  for. 

It  appears  the  defendants  owned  a  warehouse,  which  was 
used  by  them  in  connection  with  their  mill,  for  the  purpose 
of  storing  grain  purchased  by  them  to  be  manufactured  into 
flour. 

A  portion  of  the  wheat  in  controversy  was  delivered  by 
the  plaintiff,  and  the  residue  by  one  Skinner,  who  received  a 
due  bill  therefor  from  the  defendant,  which  he  indorsed  to  the 
plaintiff. 

The  due  bill  given  to  Skinner,  and  the  receipts  given  to  the 
plaintiff,  were  as  follows  : 

El  Paso,  February  5th,  1868. 
Eeceived  of  Matthias  Hartley,  to  be  stored,  150$;  bushels 
wheat,  to  take  market  price  when  he  sees  fit  to  sell. 

H.  &  E.  IYES. 

El  Paso,  February  23d,  1868. 
Due  Ayres  L.  Skinner  or  order,  for  29^2  bushels  wheat  left 
in  store,  to  take  market  price  in  March. 

H.  &  E.  IYES. 
Indorsed,  Ayres  L.  Skinner. 

El  Paso,  February  19th,  1868. 
Eeceived  of  Matthias  Hartley  134^  bushels  wheat  left  in 
store,  to  take  market  price  when  he  sees  fit  to  sell. 

H.  &  E.  IYES. 

When  the  wheat  was  received  by  the  defendants,  it  was 
placed  in  their  private  warehouse,  among  other  grain  which 
was  there. 

The  circumstances  attending  the  transaction,  tending  to 
show  the  character  of  the  contract — whether  a  sale  of  the 
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wheat,  or  only  a  storing  of  the  same — are  made  to  appear  by 
the  testimony,  which  will  be  found  in  the  opinion  of  the  court. 
A  trial  of  the  cause  resulted  in  a  verdict  and  judgment  for 
the  plaintiff.    The  defendants  appeal. 

Messrs.  Ingersoll  &  McCune  and  Messrs.  Harper  & 
Cassell,  for  the  appellants. 

Mr.  George  H.  Kettelle,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee  in  the 
"Woodford  circuit  court,  against  appellants,  to  recover  a  quan- 
tity of  wheat  stored  with  the  appellants,  and  not  returned  or 
accounted  for  by  them.  Appellee  swears  that  he  delivered 
the  wheat,  and  received  receipts  therefor  from  appellants; 
that  Ives  said  he  was  paying  from  $1.90  to  $1.95  per  bushel 
for  wheat ;  that  he  asked  Ives  if  he  would  take  the  wheat  and 
pay  for  it  when  called  for  by  appellee ;  that  nothing  was  said 
about  storing  the  wheat  when  it  was  delivered  ;  that  it  was 
put  amongst  other  wheat ;  that  after  the  mill  was  burned,  he 
asked  Ives  if  he  would  pay  for  the  wheat,  and  he  answered 
that  he  would ;  that  again,  in  May,  he  desired  a  settlement, 
and  Ives  said  he  did  not  have  time,  but  would  look  at  the 
market  prices  and  &x  it  up,  and  when  called  upon  in  June  he 
gave  appellee  no  satisfactory  answer  in  reference  to  the  mat- 
ter ;  that  appellee  got  the  flour  of  fifteen  bushels  in  part  pay 
for  the  wheat ;  that  no  time  was  fixed  for  appellee  to  sell,  and 
nothing  was  said  about  storing  the  wheat. 

Appellee  further  testified  that  Ives  informed  him  that  he 
had  ground  the  wheat  into  flour  and  sent  it  to  Chicago  and 
sold  it ;  that  wheat  was  worth  $1.90  per  bushel  at  the  time 
the  mill  was  burned ;  that  he  was  to  have  whatever  the  wheat 
was  worth  at  El  Paso,  according  to  grade,  when  he  chose  to 
fix  the  price. 
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The  two  receipts  given  appellee  were  for  wheat  left  in  store, 
to  take  the  market  price  when  he  chose  to  sell,  but  the  receipt, 
as  it  is  called  by  witnesses,  which  was  given  to  Skinner,  was 
a  due  bill'for  wheat  left  in  store,  and  Skinner  was  to  take  the 
market  price  in  March,  and  it  was  indorsed  to  appellee. 
Bowlby  testified  that  he  was  present  at  a  conversation  before 
the  mill  was  burned ;  that  he  heard  Ives,  on  a  request  by 
appellee  to  furnish  him  with  flour,  say  he  would  as  leave  let 
him  have  flour  as  money ;  that  he  had  ground  the  wheat  into 
flour  and  shipped  it  to  Chicago,  and  had  received  the  money 
for  it.  Snead  testified  that  on  the  day  after  the  mill  was 
burned,  he  heard  Ives  say  to  appellee  he  need  not  be  uneasy 
about  losing  his  wheat. 

On  the  other  side,  it  is  insisted  that  the  wheat  was  only 
received  on  storage,  and  that  it  was  mixed  in  the  other  wheat; 
and  appellants  had  more  than  enough  of  wheat  of  the  same 
grade  to  have  returned  it,  and  would  have  done  so  had  it 
been  demanded.  "We  have  been  unable  to  find  any  evidence 
in  the  record  from  which  it  can  be  inferred  that  appellants 
were  public  warehousemen,  or  that  there  was  any  agreement 
that  appellants  should  use  the  wheat  and  return  other  wheat 
of  equal  grade  when  required.  The  warehouse,  so  far  as  we 
can  see,  was  for  the  use  of  the  mill,  and  it  appears  that  the 
grain  was  taken  from  it  by  elevators  into  the  mill  to  be  ground. 
There  is  no  evidence  that  appellee  was  to  pay  anything  for 
storage,  or  that  other  persons  were  in  the  habit  of  paying. 
There  appears  to  be  no  evidence  that  this  was  a  public  ware- 
house, or  that  appellants  were  such  warehousemen.  The 
receipts  do  not  indicate  it,  and  we  must  conclude  that  it  was 
a  private  warehouse,  in  which  appellants  stored  their  own 
grain  as  they  purchased  it  for  milling  purposes. 

The  form  of  the  receipts  implies  a  sale.  They  state  that  the 
wheat  was  left  in  store  until  appellee  sees  fit  to  take  the  mar- 
ket price.  They  do  not  declare  that  the  wheat  will  be  returned 
on  demand,  or  shipped  and  sold  on  account  of  appellee,  but  to 
remain  in  store  until  he  will  take  the  market  price.    When  may 
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he  be  willing  to  sell  the  wheat  ?  Take  the  market  price  from 
whom  ?  Appellants,  of  course.  In  other  words,  appellants 
received  the  wheat  and  were  to  pay  the  market  price  when 
appellee  chose  to  fi.x  the  price.  Otherwise  why  manufacture 
the  wheat  into  flour  and  sell  it?  But  even  if  this  is  not  the  true 
construction  of  the  receipts,  appellants  had  no  right  to  con- 
vert the  property  to  their  own  use,  and,  having  done  so,  they 
must  account  for  the  property  or  the  proceeds.  If  they 
wrongfully  converted  the  property,  appellee  had  the  right  to 
waive  the  tort  and  sue  for  the  money  received  on  the  sale  of 
the  grain. 

It  is,  however,  urged  that  inasmuch  as  the  grain  was  mixed 
with  other  wheat,  it  implied  that  similar  grain  was  to  be 
returned  when  required.  The  receipts  do  not  so  state,  nor 
does  any  witness  say  that  such  was  the  understanding  or 
agreement  of  the  parties.  In  the  absence  of  all  agreement 
on  the  subject,  the  inference  would  be,  in  case  of  storage  of 
grain  by  a  private  warehouseman,  that  he  would  keep  it  in 
the  condition  in  which  he  receives  it,  and  if  mixed  with  his 
grain,  by  consent  of  the  owner,  that  it  shall  remain  with  such 
warehouseman  until  demanded. 

"We  do  not  think  the  recognition  of  liability,  and  the  agree- 
ment by  appellants  to  pay  for  the  wheat  after  it  was  burned, 
is  explained  away  by  Ives'  statement  that  he  supposed  it  was 
a  flour  contract.  At  any  rate,  it  did  not  satisfy  the  jury. 
And  having  received  appellee's  wheat,  manufactured  it  into 
flour,  and  sold  it  and  received  the  money,  there  was  an  ample 
consideration  to  support  the  promise.  After  a  careful  con- 
sideration of  all  the  evidence  in  this  case,  we  are  satisfied 
that  the  finding  of  the  jury  is  right,  and  that  there  is  no  error 
in  this  record,  and  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 
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Sheffield  Dyer 

v. 
Julia  Keefer. 

1.  Married  Women — separate  property  protected  against  debts  of  their 
husbands.  A  married  woman  received  from  her  father  a  draft  for  $150, 
payable  to  her  order,  with  which  to  purchase  a  horse.  She  gave  the  draft 
to  her  husband  to  deposit  in  her  name.  Without  her  consent,  her  husband 
used  this  money,  and  to  replace  it  turned  over  to  her  a  horse,  which,  after 
keeping  some  time,  she  directed  her  husband  to  trade  off,  which  he  did  for 
another  horse.  This  latter  horse  the  wife  held  under  her  undisputed  control, 
the  husband  not  using  him  without  her  consent,  for  nearly  two  years,  when 
he  was  levied  upon  under  an  execution  against  her  husband :  Held,  the 
transaction  between  the  husband  and  wife  appearing  to  be  bona  fide,  the 
wife  would  be  protected  in  her  ownership  of  the  horse  levied  upon,  as  her 
separate  property,  acquired,  within  the  meaning  of  the  act  of  1861,  from  a 
person  other  than  her  husband. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
"William  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  E.  Ives,  and  Mr.  B.  H.  Trtjesdell,  for  the  appellant. 

Messrs.  Eds  all  &  Crabtree,  and  Mr.  N.  H.  Kyak,  for  the 
appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  court : 

The  only  question  presented  by  this  record  is,  was  the  horse 
in  controversy,  the  separate  property  of  the  plaintiff,  acquired  by 
her  in  good  faith,  during  coverture,  from  a  person  other  than 
her  husband,  by  descent,  devise  or  otherwise? 

The  proofs  on  this  point  are  unmistakable.  The  plaintiff 
had  been  a  married  woman,  the  wife  of  William  Keefer, 
several  years,  when,  in  February,  1867,  her  father  sent  her  a 
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draft  for  one  hundred  and  fifty  dollars,  payable  to  her  order, 
with  which  to  purchase  a  horse.  She  gave  the  draft  to  her 
husband  to  deposit  with  one  Briggs  in  her  name.  Without 
her  consent,  her  husband  used  this  money,  and  to  replace  it, 
turned  over  to  her  a  bay  horse,  which,  after  keeping  some  time, 
and  he  becoming  sick,  she  directed  her  husband  to  trade  off, 
which  he  did  for  the  horse  in  controversy.  The  weight  of 
evidence  is,  that  this  horse  was  not  used  by  her  husband 
without  her  consent,  and  that  she  exercised  undisputed  control 
over  him  from  the  spring  of  1867,  to  January  20,  1869,  when 
the  constable  levied  an  execution  on  him,  issued  against  one 
John  Stevens  and  her  husband,  on  a  judgment  recovered 
against  them  by  one  Salmon  Tuttle,  in  December,  1868. 
There  is  no  proof  going  to  show  the  nature  of  this  debt,  or 
when  created,  or  the  relation  her  husband  stood  to  it,  whether 
as  principal  or  security  ;  but  that  is  not  material. 

It  appears  her  husband  had  the  horse  shod,  and  fed  him ; 
she  kept  boarders  and  gave  money  to  her  husband  to  pay  for 
hay.  It  is  proved  the  plaintiff  always  claimed  the  horse,  and 
exercised  ownership  over  it. 

It  is  claimed  by  appellant,  that  husband  and  wife  are  unable, 
by  the  common  law,  to  contract  with  each  other ;  that  the 
statute  of  1861  has  made  no  change  in  this  respect,  and  there- 
fore, the  bay  horse  having  been  the  property  of  the  husband, 
and  exchanged  for  the  horse  in  controversy,  that  became  his 
also,  and  becoming  his,  was  subject  to  his  debts. 

It  cannot  be  denied  the  bay  horse  was  the  property  of  the 
husband  ;  but  who  owned  the  draft  for  one  hundred  and  fifty 
dollars  sent  plaintiff  by  her  father?  The  answer  must  be 
according  to  the  fact,  the  wife  was  the  owner  of  it,  and  it 
came  to  her  during  her  coverture,  in  good  faith,  by  gift  from 
one  other  than  her  husband.  This,  then,  was  her  property 
most  unquestionably.  Not  with  her  consent,  the  husband  used 
this  money  for  his  own  purposes,  and  to  that  amount  became 
the  debtor  of  his  wife,  and  paid  her  by  the  bay  horse.  Suppose 
he  had  purchased  the  bay  horse  with  the  proceeds  of  the 
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draft,  could  there  be  any  doubt  about  the  ownership  ?  What 
difference,  then,  if  the  bay  horse  was  made  the  representative 
of  the  draft  by  means  other  than  by  purchase  ?  The  husband 
was  justly  indebted  to  the  wife  for  the  amount  of  the  draft, 
and  justice  and  honesty  required  he  should  satisfy  the  debt. 
If  she  chose  to  accept  the  bay  horse,  which  she  did,  in  lieu  of 
the  money  received  on  the  draft,  it  was  her  right  to  do  so. 
The  only  objection  we  can  perceive  to  this,  if  there  be  any 
objection,  may  be,  that  it  makes  the  transaction  somewhat 
suspicious,  but  the  jury,  by  their  verdict,  have  ignored  mala 
fides. 

The  bay  horse  becoming  the  property  of  the  wife,  as  the 
representative  of  the  draft  sent  her  by  her  father,  and  he  being 
exchanged,  by  her  direction,  for  the  horse  in  controversy,  it 
follows,  that  horse  became  her  property  and  was  not  liable 
for  her  husband's  debts.  From  appellant's  brief  we  infer,  the 
bay  horse  was  turned  over  to  the  wife  before  the  debt  accrued 
on  which  the  -judgment  was  had,  and  there  is  no  proof  any 
other  debt  existed,  or  any  creditor  to  be  defrauded  ;  that  such 
a  motive  did  not  then  exist  to  give  origin  to  the  transaction. 
It  seems,  from  the  evidence,  to  have  been  bona  fide,  and  is 
within  the  principle  of  Brownell  v.  Dixon,  37  111.  197,  where  it 
was  said  a  wife  possessed  of  separate  property  may  employ 
her  husband  as  agent,  to  transact  her  business,  either  generally, 
or  in  a  particular  case.  And  in  Sweeney  and  wife  v.  Damron 
et  al.,  47  ib.  450,  it  was  held,  a  wife  may  intrust  means,  which 
she  inherits  since  the  act  of  1861,  to  her  husband,  to  loan  or 
invest,  and  it  will  be  protected  in  his  hands  to  the  same  extent 
the  money  of  a  stranger  would  under  like  circumstances. 
This  is  decisive  of  this  case,  for  it  can  make  no  difference  that 
the  wife  received  this  draft  for  money,  by  gift  from  her  father, 
and  not  by  inheritance. 

In  the  case  before  us,  all  the  questions  were  fully  presented 
to  the  jury  by  the  instructions.  They  properly  declared  the 
law  of  the  case,  and  the  evidence  supports  the  verdict.  "We 
must  affirm  the  judgment. 

Judgment  affirmed. 
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James  W.  Hipple,  Executor,  &c. 

v. 

Emma  De  Puie. 


1.  Practice — when  to  object  to  competency  of  a  witness.  The  objection 
that  a  witness  is  not  competent,  when  not  made  in  the  court  below,  can  not 
be  availed  of  in  the  appellate  court. 

2.  Trover — what  constitutes  a  conversion.  Where  a  landlord  took 
forcible  possession  of  the  demised  premises,  from  which  he  removed  the 
goods  of  the  tenant,  and  then  refused  to  permit  the  tenant  to  take  them 
away,  that  was  held  to  be  a  conversion  of  the  goods  by  the  landlord,  and  the 
tenant  might  maintain  trover  therefor. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  trover,  brought  in  the  court  below  by 
Emma  E.  De  Puie,  against  James  "W.  Hippie,  executor  of 
Gideon  L.  Becker,  deceased. 

It  appears  that  the  plaintiff,  in  the  year  1866,  was  carrying 
on  the  business  of  the  manufacture  of  wheelbarrows,  in  the 
city  of  Chicago,  in  premises  owned  by  Becker,  the  testator, 
and  which  she  was  occupying  as  his  tenant. 

The  landlord  took  possession  of  the  premises,  and  of  some 
of  the  property  of  the  plaintiff,  under  the  circumstances  and  in 
the  manner  detailed  in  the  testimony  of  the  plaintiff,  which 
was  as  follows  :  In  the  year  1866  I  owned  a  wheelbarrow 
shop  in  the  city  of  Chicago,  at  numbers  42  and  44  Canal 
street,  in  premises  which  I  occupied  as  tenant  of  Becker.  The 
last  three  weeks  I  occupied  the  shop,  it  was  closed,  and  I  had 
advertised  the  business  for  sale.  After  stating  what  articles 
were  in  the  shop,  the  witness,  said,  the  property  was  last  in 
the  shop  on  the  2d  of  March,  1866.  I  was  in  possession  at 
that  time,  and  had  the  key  of  the  shop.  On  that  day  the 
things  were  thrown  out  of  the  shop  under  the  direction  of 
Hippie,  who  was  acting  as  the  agent  of  Becker,  the  landlord. 
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I  saw  them  throwing  the  things  out.  I  asked  Hippie  what 
he  was  doing,  and  he  replied  they  were  taking  possession,  or 
had  taken  possession,  or  were  going  to  take  possession.  I 
then  offered  to  pay  the  rent  to  the  first  of  May,  but  Hippie 
refused  to  receive  it.  A  few  days  after,  I  went  to  take  away 
the  property  which  had  been  left  there,  and  Hippie  told  me  not 
to  touch  it,  and  said  it  belonged  to  Becker. 

These  were  the  circumstances,  substantially,  according  to 
the  plaintiff's  statement,  under  which  the  property  was  with- 
held from  her,  and  for  this  alleged  conversion  this  action  was 
brought. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appealed. 

Mr.  S.  K.  Dow,  for  the  appellant. 

Mr.  Obadiah  Jackson,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  counsel  for  appellant  makes  but  two  points  in  his  brief: 
First,  that  the  plaintiff  was  not  a  competent  witness  under  the 
statute  ;  and,  Second,  that  there  was  no  evidence  of  a  conver- 
sion. In  regard  to  the  first,  it  need  only  be  said  that  the 
question  of  plaintiff's  competency  as  a  witness  was  not  raised 
in  the  court  below  ;  and  as  to  the  second,  the  plaintiff  swore 
to  facts  amounting  to  a  conversion,  and  the  jury  thought 
proper  to  believe  her. 

Judgment  affirmed. 
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William  C.  Wilson 

v. 

William  B.  Lyon. 


1.  Deckee — in  rem — enforcing  vendor's  lien  against  a  second  purchaser. 
When  it  is  sought  to  enforce  a  vendor's  lien  against  the  grantee  of  the  pur- 
chaser, on  the  ground  he  had  notice  that  the  purchase  money  was  not  paid, 
the  decree  should  be  in  rem,  not  in  personam. 

2.  Costs — on  reliearing.  A  decree  being  affirmed  in  this  court,  the 
appellant  asked  a  rehearing,  among  other  reasons,  because  the  decree  below 
was  in  personam  when  it  should  have  been  in  rem,  that  point  not  having 
been  presented  on  the  original  argument:  Held,  that  as  the  appellant 
was  in  fault  in  not  distinctly  presenting  the  question  upon  the  argument, 
and  the  appellee  was  also  in  fault  in  not  having  a  proper  formal  decree 
entered,  an  equitable  disposition  of  the  costs  should  be  made ;  so  each  party 
was  directed  to  pay  his  own  costs  in  that  proceeding. 

Appeal  from  the  Circuit  Court  of  Woodford  county. 

This  cause  was  argued,  originally,  at  the  September  term, 
1869,  of  this  court,  when  the  decree  of  the  court  below  was 
affirmed.  The  case  is  reported  in  this  volume,  page  166.  At 
the  September  term,  1870,  the  appellant  applied  for  a  rehear- 
ing, which  was  allowed,  and  thereupon  the  following  addi- 
tional opinion  was  delivered : 

Per  Curiam  :  A  rehearing  was  allowed  in  this  case,  not  on 
the  merits,  as  we  are  of  opinion  they  are  with  the  appellee, 
but  on  a  point  not  directly  raised  by  appellant  or  discussed 
when  the  cause  was  argued,  and  that  is,  that  the  decree  was  in 
personam,  when  it  should  have  been  in  rem. 

This  error  is  sufficient  to  reverse  the  decree,  and  it  must 
be  reversed.  Had  the  attention  of  the  court  been  called  to 
this  on  the  argument  of  the  cause,  there  would  have  been  no 
occasion  for  this  rehearing.  It  was  appellant's  fault  the  point 
was  not   distinctly  made.     But  appellee  was  also  in  fault  in 
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not  having  a  proper  formal  decree  entered.  Under  these  cir- 
cumstances, it  is  but  just  some  equitable  disposition  of  the 
costs  should  be  made.  We  are  of  opinion  that,  for  the  error 
allowed,  the  decree  of  the  circuit  court  must  be  reversed  and 
the  cause  remanded,  with  directions  to  the  circuit  court  to 
enter  a  decree  finding  the  amount  due  the  complainant,  as  in 
the  original  decree,  to  be  ascertained  by  calculating  the  inter- 
est on  the  judgment  against  John  M.  Wilson  on  the  notes  to 
the  time  of  entering  the  final  decree,  and  then  decree,  if  the 
amount  so  found  due  be  not  paid  within  the  time  to  be  fixed 
by  the  decree,  that  then  the  property  be  sold  to  satisfy  the 
same,  by  the  master  in  chancery,  at  such  time  and  on  such 
terms  as  the  said  court  shall  prescribe,  reserving,  however,  the 
right  of  redemption. 

The  other  point  made  by  appellant,  that  the  decree  is  for  too 
much,  is  untenable.  It  is  less  than  appellee  was  entitled  to 
recover.  Each  party  will  pay  his  own  costs  of  this  pro- 
ceeding. 

Decree  reversed. 


William  T.  Cutter,  Administrator  of 

William  R.  Thompson,  deceased, 

v. 

Harvey  M.  Thompson  et  ah 


1.  Administrator — of  his  powers  respecting  incumbrances  upon  lands 
sought  to  be  sold  to  pay  debts.  Upon  an  application  for  a  rehearing  of  this 
case,  the  court  adhere  to  the  rule  laid  down  in  their  original  opinion,  as 
reported  ante,  page  390,  that  an  administrator  has  no  power  to  involve  an 
estate  in  litigation,  under  a  pretense  of  removing  an  incumbrance  from 
lands,  with  a  view  to  a  better  price  when  it  shall  be  offered  for  sale  to  pay- 
debts. 
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2.  Chancery — of  granting  a  part  of  the  relief  sought.  Where  an  admin- 
istrator filed  his  bill  in  chancery  seeking  to  remove  a  cloud  upon  a  title  to 
the  land  of  the  estate,  with  a  view  to  obtaining  a  better  price  upon  its 
being  offered  for  sale  to  pay  debts,  and  also  prays  for  a  decree  to  sell  the 
land  for  such  purpose,  on  the  allegation  that  there  is  a  deficiency  of  per- 
sonal assets,  the  court  may  grant  the  order  to  sell  the  land,  while  the  relief 
sought  in  relation  to  the  subject  of  the  alleged  cloud  upon  the  title  may 
properly  be  refused,  and  such  a  bill  should  not  be  dismissed  merely  because 
the  entire  relief  sought  can  not  be  granted. 


This  case  was  originally  argued  and  determined  at  the 
September  term,  1869,  and  is  reported  in  this  volume,  page 
390.  At  the  September  term,  1870,  an  application  for  a 
rehearing  was  made  on  behalf  of  the  appellant,  asking  the 
court  to  review  their  former  decision  upon  the  question  as  to 
the  power  of  an  administrator  to  seek  to  have  clouds  removed 
from  the  title  of  lands  belonging  to  the  estate,  with  the  view 
of  obtaining  a  better  price  for  them  on  a  sale  to  pay  debts. 

The  bill  in  this  case  sought  relief  of  that  character,  and 
also  prayed  for  a  decree  to  sell  the  land  to  pay  the  debts  of  the 
estate,  it  being  alleged  there  was  a  deficiency  of  personal  assets 
for  that  purpose. 

Mr.  W.  T.  Burgess,  for  the  petitioner. 

Per  Curiam  :  The  petition  for  a  rehearing  in  this  cause  has 
been  duly  considered,  and  we  remain  of  the  opinion  already 
expressed,  as  to  the  power  of  an  administrator  to  go  into  a 
county  court,  or  a  court  of  equity,  to  have  an  adjudication 
upon  the  title  to  the  real  estate  he  may  desire  to  sell  to 
pay  the  debts  of  his  intestate,  and  to  remove  clouds  or  settle 
equities,  and  for  the  reasons  therein  given.  We  then  said, 
the  sole  power  conferred  by  the  act  of  1857,  to  the  court, 
was,  to  ascertain  if  the  personal  estate  has  been  properly 
applied  in  the  payment  of  debts,  and,  if  there  be  a  deficiency, 
that  portion  of  the  real  estate  to  which  claim  was  set  up  by 
the  intestate  should  be  sold  to  make  good  the  deficiency. 
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"We  are  of  opinion  the  court  had  power,  in  the  case  made, 
to  grant  an  order  to  sell  the  land  described,  but  not  to  adjudi- 
cate upon  the  different  claim's  set  up  to  it,  and  the  circuit  court 
should,  if  the  proofs  were  satisfactory,  have  allowed  the  order 
of  sale,  and  should  not  have  dismissed  the  bill.  The  judg- 
ment of  the  circuit  court,  dismissing  the  bill,  is  reversed  and 
the  cause  remanded,  with  directions  to  that  court  to  grant  an 
order  of  sale,  should  the  proofs  offered  justify  it. 

Decree  reversed. 


INDEX. 


ABANDONMENT. 
What  constitutes. 

1.  So  that  land  granted  for  a  specified  purpose  will  revert  to  the 
grantor.  The  owner  of  a  piece  of  land  conveyed  the  same  to  school 
trustees,  for  the  purpose  of  erecting  thereon  a  school  house.  A  condition 
in  the  deed  was,  if  the  property  should  cease  to  be  used  for  school  pur- 
poses, it  should  revert  to  the  grantor.  A  school  house  was  erected  upon 
the  ground,  and  a  school  was  kept  therein,  under  the  school  authorities, 
for  six  months  in  each  year,  from  the  time  the  building  was  erected,  in 
the  fall  or  winter  of  1859,  until  August,  1866,  and  in  the  following 
month  of  September  the  house  was  occupied  by  a  family,  and  continued 
so  occupied  for  the  period  of  one  year,  but  not,  as  appears  from  the 
record,  by  the  permission  of  the  school  authorities :  Held,  that  the  facts 
did  not  show  such  an  abandonment  of  the  premises  as  that  they  would 
revert  to  the  grantor  and  entitle  him  to  re-enter!  If  the  party  occupy- 
ing the  school  house  as  a  residence,  entered  under  the  grantor,  without 
the  permission  of  the  school  authorities,  or  as  an  intruder,  in  neither 
case  would  it  operate  as  an  abandonment  of  the  premises  for  school 
purposes.    Barber  v.  Trustees  of  Schools,  397. 

2.  Nor  would  the  fact,  there  was  no  school  held  in  the  district  for 
the  year  the  house  was  so  adversely  occupied,  or  a  failure  of  the  school 
authorities  for  that  period  of  time  to  eject  the  occupant,  work  a  forfeit- 
ure under  the  deed.    Ibid,  397. 

ABBREVIATIONS. 
Of  "company." 

1.  "Com."  and  "Co."  are  well  understood  abbreviations  of  the  word 
"Company,"  where  used  as  a  part  of  the  name  of  a  commercial  firm. 
Keith  et  al.  v.  Sturgis,  142. 

ACCORD  AND  SATISFACTION. 
When  availing. 

1.  In  an  action  by  a  remote  grantee  upon  a  covenant  of  warranty,  a 
plea  by  the  defendant  of  an  accord  and  satisfaction  by  his  immediate 
grantee  with  him,  without  averring  that  it  was  before  the  first  grantee 
had  parted  with  his  title  to  the  plaintiff,  and  that  the  latter  had  notice 
of  it  before  he  purchased,  is  bad,  as  a  release  or  a  satisfaction  by  the 
first  grantee,  after  he  had  conveyed  to  the  plaintiff,  would  be  of  no  force. 
Claycomb  v.  Manger,  373. 
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ACTION. 
Form  of  action. 

On  trials  before  justices  of  tlie  peace.    See  JUSTICES   OF   THE 
PEACE,  1,  2,  3. 
Alien  enemy — contracts. 

Rigid  to  sue  pending  a  war,  and  after  its  termination.    See  ALIEN 
ENEMY,  1,  2,  3. 
Breach  of  promise  to  marry.     See  that  title. 
Action  upon  illegal  contract.    See  CONTRACTS,  3. 
Training  a  horse  for  a  race. 

Action  for  services  therefor  will  not  lie.    See  GAMING,  2. 
Shoeing  and  feed  for  such  horse. 

Action  therefor  will  lie.     Same  title,  3. 
Action  of  trover. 

Who  may  maintain  the  action.     See  TROVER,  1,  2,  3. 
Entry  upon  land  by  force. 

Not  allowable — owner  must  resort  to  his  action.    See  TRESPASS,  1. 
Action  upon  insurance  policy. 

When  it  accrues.    See  INSURANCE,  13. 
Abuse  of  process. 

When  and  against  whom  an  action  will  lie  for  abuse  of  process.    See 
PROCESS,  2,  3. 
Non-delivery  of  grain  by  warehouseman. 

Assumpsit  will  lie.     See  ASSUMPSIT,  1, 2. 
Right  of  surety  before  he  is  damnified.    See  GUARANTY,  2,  3. 

ADMINISTRATION  OF  ESTATES. 
Sale  of  land  to  pay  debts. 

1.  Power  of  administrator  respecting  incumbrances  upon  lands  sought 
to  be  sold  to  pay  debts.  It  was  held,  in  Plielps,  Admr.  v.  Funkhouser,  39 
111.  401,  that  the  statute  of  ''Wills"  gave  no  power  to  an  administrator 
to  involve  an  estate  in  litigation,  under  a  pretense  of  removing  an 
incumbrance,  with  a  view  to  a  better  price  when  it  shall  be  offered  for 
sale  to  pay  debts.  He  must  take  the  estate  as  he  finds  it,  and  if  incum- 
bered, or  there  be  clouds  upon  the  title,  sell  it  subject  to  them.  Cutter, 
Admr.  v.  Thompson  et  al.  390. 

2.  Construction  of  the  act  of  1857,  in  that  regard.  The  rule  thus  laid 
down,  was  based  upon  certain  sections  of  the  statute  of  "Wills,"  which 
had  been  repealed  by  the  act  of  1857,  amendatory  of  the  law  respecting 
the  sale  of  the  lands  of  an  estate  to  pay  debts,  but  the  act  of  1857  in  no 
wise  militates  against  the  doctrine  of  that  case  in  that  regard,  and  it  is 
adhered  to.    Ibid,  390,  531. 
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Sale  of  land  to  pay  debts.     Continued. 

3.  The  act  of  1857  makes  no  substantial  change  in  the  law  as  it  was 
contained  in  the  repealed  sections,  except  that  now,  the  administrator 
has  authority  to  apply  for  the  sale  of  any  land,  to  which  the  intestate 
had  claim  or  title,  but  of  which  he  did  not,  technically,  die  seized.  Such 
a  claim  may  be  investigated  by  the  court,  under  the  act  of  1857,  in  the 
mode  therein  pointed  out,  and,  if  found  to  exist,  an  order  may  be 
obtained  to  sell  it.  But  it  was  not  intended  to  give  the  administrator 
authority  to  engage  in  litigation  for  the  purpose  of  removing  clouds 
upon  title.     Cutter,  Admr.  v.  Thompson  et  al.  390,  531. 

4.  Requisites  of  the  petition.  In  a  proceeding  by  an  administrator, 
under  the  act  of  1857,  for  leave  to  sell  real  estate  to  pay  debts,  the 
petition  should  allege,  in  order  to  give  the  court  jurisdiction  to  order 
the  sale,  that  an  account  of  the  personal  estate  and  debts  had  been 
made,  as  mentioned  in  the  act,  or  that  the  decedent  left  no  personal 
estate  of  which  an  account  could  be  made.  Bree  et  al.  v.  Bree} 
Admr.,  367. 

5.  And  where  the  petition  alleges  that  the  decedent  left  no  personal 
estate,  such  allegation,  of  itself,  is  sufficient,  upon  proof  of  the  fact,  to 
confer  jurisdiction  upon  the  court  to  order  a  sale  of  the  lands.    Ibid.  367. 

6.  WJien  it  will  be  presumed  that  tlie  evidence  warranted  the  decree  ren- 
dered. And  where,  in  such  case,  the  finding  of  the  court  is,  that  all  the 
material  allegations  of  the  petition  had  been  proved,  this  court  will,  in 
the  absence  of  anything  in  the  record  rebutting  such  finding,  presume 
that  it  was  warranted  by  the  evidence.    Ibid.  367. 

7.  This  being  a  statutory  proceeding,  the  evidence  need  not  all  be 
preserved  in  the  record.    Ibid.  367. 

8.  Order  of  sale  granted  after  the  lapse  of  seven  pears — under  what 
circumstances  proper.  In  an  application  to  sell  real  estate  to  pay  debts, 
it  was  objected  on  the  part  of  the  heirs,  that  an  order  of  sale  ought  not 
to  be  made,  for  the  reason,  that  a  period  of  seven  years  and  over  had 
elapsed  since  the  letters  of  administration  issued :  Held,  that  the  appli- 
cation should  not  be  considered  as  barred  by  lapse  of  time,  it  appear- 
ing that  the  largest  of  the  claims,  for  the  payment  of  which  such  order 
was  sought,  had  been  in  litigation,  and  was  finally  determined  only  a 
few  months  before  making  such  application,  and  that  in  the  interim 
the  title  to  the  real  estate  had  remained  in  the  heirs,  and  no  equities 
had  intervened.     Moore  et  al.  v.  Ellsworth  et  al.  309. 

9.  Lapse  of  seven  years — unexplained — will  bar.  In  cases  of  this  char- 
acter, each  must  be  judged  upon  its  own  merits,  and  a  delay  of  seven 
years,  if  unexplained,  is  a  sufficient  reason  for  refusing  an  order  of  sale, 
to  pay  debts.     Ibid.  309. 

10.  When  delay  satisfactorily  explained.  But  if  such  delay  is  satis- 
factorily explained,  as  by  showing  the  settlement  of  the  estate  has  been 
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necessarily  delayed,  and  the  lands  remain  in  the  same  condition  as 
When  the  decedent  died,  the  mere  lapse  of  time  is  no  bar  to  such  pro- 
ceedings.   Moore  et  ah.  v.  Ellsworth  et  at.  309. 

11.  Where  an  executor  has  exhausted  his  power  under  the  will.  Where 
the  power  of  an  executor  to  sell  lands  for  the  payment  of  debts  is  lim- 
ited by  the  will  to  lands  situate  in  certain  counties,  and  the  proceeds 
of  sales  so  permitted  prove  insufficient  to  pay  the  debts,  the  executor 
may,  no  doubt,  apply  to  the  proper  court  and  procure  an  order  of  sale 
for  so  much  of  the  lands  reserved  from  sale  in  the  will,  as  may  be 
necessary  to  pay  the  residue  of  the  debts.  In  no  other  way  can  the 
executor  obtain  the  authority  to  sell  the  lands  beyond  that  given  by 
the  will.     Kinney  et  ah.  v.  Knoebel  et  ah.  113. 

12.  Of  a  sale  under  execution  as  a  means  of  subjecting  property  to  the 
payment  of  other  debts.  Under  the  statute,  no  more  property  should  be 
sold  under  an  execution  than  shall  be  required  to  satisfy  it,  if  the  prop- 
erty can  be  divided.  So,  neither  an  executor,  nor  a  creditor,  can  prop- 
erly employ  a  judgment  against  the  testator  as  a  means  of  selling  real 
estate  beyond  the  amount  of  the  judgment,  and  which  is  susceptible 
of  division,  for  the  purpose  of  raising  money  to  pay  other  debts  of  the 
estate.  The  statute  has  prescribed  the  mode  in  which  lands  may  be 
subjected  to  the  payment  of  debts,  by  an  executor  or  administrator, 
and  that  mode  should  be  pursued.    Ibid.  113. 

What  is  personal  estate. 

13.  Of  purchase  money  due  upon  land  sold  by  the  decedent  in  his  life- 
time.   See  REAL  AND  PERSONAL  PROPERTY,  2,  3. 

ADMISSIONS.    See  EVIDENCE,  10, 11. 

AFFIDAVITS. 
Security  for  costs. 

Non-residence  of  nominal  plaintiff — requisites  of  the  affidavit.  See 
COSTS,  1. 

AFFIDAVIT  OF  MERITS. 
On  appeals  to  the  Circuit  Court  of  Cook  County.    See  PRAC- 
TICE IN  THE  CIRCUIT  COURT  OF  COOK  COUNTY. 

AGENCY. 
Proof  of  agency. 

1.  What  constitutes.  In  a  proceeding  against  a  bank  as  garnishee, 
where  it  is  sought  to  prove  the  bank  held  money  of  the  debtor,  by 
showing  the  latter  had  drawn  checks  on  the  bank  after  the  service  of 
the  garnishee  process,  which  were  paid,  the  fact  that  the  debtor  signed 
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his  name  to  such  checks  with  "  agt."  following  it,  would  not  prove  that 
the  money  paid  on  such  checks  belonged  to  some  other  person.  But 
the  presumption  that  the  money  belonged  to  the  debtor  may  be  rebut- 
ted by  evidence  that  the  money  so  deposited  and  drawn  out  did  belong 
to  another.  Young  v.  First  National  Bank  of  Cairo,  73. 
Mode  of  proving  agency. 

2.  By  statements  of  agent.     See  EVIDENCE,  21. 
Statements  of  an  agent. 

3.  Whether  admissible  to  charge  the  principal.     Same  title,  20. 
Agents  of  insurance  companies. 

4.  Of  tlieir  authority.    See  INSURANCE,  11,  12. 

ALIEN  ENEMY. 
Contracts. 

1.  Of  contracts  made  prior  to  a  icar — and  of  the  right  to  sue.  The 
rule  of  law  which  holds  contracts  with  an  alien  enemy  to  be  void,  has 
no  application  to  contracts  entered  into  between  citizens  of  different 
States  prior  to  the  commencement  of  war  between  such  States.  Stiles 
v.  Easley,  275. 

2.  In  this  case,  a  citizen  of  the  State  of  Virginia  had,  before  the 
commencement  of  the  late  war  of  the  rebellion,  sold  a  tract  of  land 
lying  in  this  State,  and  transmitted  to  a  party  here  a  deed  to  the  pur- 
chaser, with  directions  to  the  person  to  whom  it  was  sent  to  deliver  the 
deed  and  remit  the  first  payment  on  the  land,  and  also  the  notes  and 
mortgage  to  be  executed  by  the  purchaser  to  secure  the  residue  of  the 
purchase  money.  The  party  receiving  the  deed  obeyed  these  instruc- 
tions, except  as  to  transmitting  the  notes  and  mortgage,  which  he 
retained,  and  in  the  years  1863-4,  pending  the  war,  collected  them: 
Held,  the  contract,  having  been  made  before  the  war  commenced,  was 
not  within  the  rule  which  would  render  it  void,  as  having  been  made 
with  an  alien  enemy,  and  upon  the  return  of  peace  the  law  at  once 
raised  an  implied  assumpsit  on  the  part  of  the  person  so  collecting  the 
notes,  to  acount  to  the  owner  for  the  amount.    Ibid.  275. 

3.  While  hostilities  continued,  a  citizen  of  a  hostile  State  was  dis- 
abled from  suing  in  our  courts ;  but  such  disability  ended  with  the  war. 
Ibid.  275. 

ALLEGATIONS  AND  PROOF.    See  PLEADING  AND  EVIDENCE, 

7,  8,  9. 

AMENDED  INJUNCTION  BOND. 
When  properly  filed.    See  INJUNCTIONS,  1. 
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APPEALS  AND  WRITS  OF  ERROR. 
Contested  elections. 

1.  Decision  of  the  circuit  court  final.  Under  the  act  of  1867,  author- 
izing the  people  of  Cass  county  to  vote  upon  the  removal  of  their 
county  seat,  the  election  may  be  contested,  according  to  the  mode  pre- 
scribed for  the  contest  of  elections  for  county  officers,  which  is  gov- 
erned by  the  49th  section  of  the  election  law  of  1845,  and,  under  the 
latter  a(  t,  the  decision  of  the  circuit  court,  on  an  appeal  from  the  decis- 
ion of  the  justices,  is  final,  and  can  not  be  reviewed  in  the  supreme 
court ;  and  this  rule  applies  to  the  contest  of  the  election  in  regard  to 
the  removal  of  the  county  seat  of  Cass  county,  under  the  first  men- 
tioned act.     The  People  ex  rel.  Green  v.  Smith,  177. 

ARREST. 
Arrest  by  a  private  person. 

1.  When  authorized.  A  private  person  has  no  right  to  arrest  a  per- 
son on  mere  suspicion  that  he  has  been  guilty  of  a  crime.  A  mere 
suspicion  of  guilt  does  not  authorize  a  person,  without  a  warrant,  to 
make  an  arrest.  A  private  person  should  not  be  justified,  unless  a 
crime  has  been  committed,  and  the  person  arrested  is  shown  to  be  the 
guilty  party.    Kindred  v.  Siitt  et  al.  401. 

2.  By  the  common  law,  any  private  person,  who  is  present  when  a 
felony  is  committed,  is  bound  to  arrest  the  felon,  on  paiu  of  fine  and 
imprisonment,  if  he  escapes  through  his  negligence.  But  it  is  hardly 
considered,  under  our  statute  and  usual  practice  in  such  cases,  that 
this  obligation  rests  upon  a  private  individual,  though  it  would  be, 
doubtless,  his  duty  to  attempt  an  arrest  if  one  could  be  made  without 
injury  or  peril  to  himself.     Ibid.  401. 

3.  Proper  course  to  be  pursued.  When  a  private  person  has  appre- 
hended another  for  felony,  he  may  either  deliver  him  into  the  hands  of 
a  constable,  or  he  may  carry  him  to  any  jail  in  the  county ;  but  the 
safest  course  is  to  cause  him,  so  soon  as  convenience  will  permit,  to  be 
brought  before  some  justice  of  the  peace,  by  whom  the  prisoner  may 
be  examined  and  bailed,  or  committed  to  prison.    Ibid.  401. 

Arrest  by  an  officer. 

4.  Out  of  his  county.  The  fact  that  a  person  is  a  police  constable 
in  one  county,  and  a  detective,  gives  him  no  more  official  authority  to 
make  an  arrest  without  a  warrant,  in  another  county,  than  is  given  to 
a  private  citizen  of  another  State.    Ibid.  401. 

5.  Even  when  a  warrant  is  issued,  its  execution  is  confined  to  the 
county  in  which  it  issues,  except  when  the  offender  shall  cross  the  line 
into  an  adjoining  county  the  officer  may  pursue  him  into  such  adjoin- 
ing county,  and  there  make  the  arrest.    Ibid.  401. 
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ARREST.     Continued. 
Probable  cause  for  arrest. 

6.  What  constitutes.  In  an  action  of  trespass  for  an  illegal  arrest  and 
imprisonment,  it  appeared  that  shortly  before  the  arrest,  several  bur- 
glaries had  been  committed  in  the  neighborhood  where  the  arrest  was 
made,  and  a  few  days  prior  thereto  the  plaintiff  had  been  seen  in  com- 
pany with  noted  and  suspected  characters,  and  evidence  was  adduced 
showing  the  plaintiff  himself  had  a  bad  character  by  report.  This  was 
7ield,  not  to  afford  probable  cause  for  his  arrest  by  the  defendants,  neither 
of  them  having  a  warrant,  and  neither  of  them  an  officer  of  the  county 
authorized  to  make  an  arrest  without  a  warrant.  Kindred  v.  Stitt 
et  al.  401. 

Forcing  an  entrance  into  a  house. 

7.  Of  tlie  right  to  do  so  to  execute  process,  civil  or  criminal — and  herein, 
of  the  right  to  force  inner  doors.    See  PROCESS,  4  to  8. 

ARREST  OF  JUDGMENT. 
Grounds  therefor. 

1.  In  a  criminal  case.  A  motion  in  arrest  of  judgment  must  be 
predicated  upon  some  intrinsic  defect  in  the  indictment,  and  can  not 
be  sustained  for  any  matter  not  affecting  the  real  merits  of  the  offense 
charged.     Winship  v.  The  People,  296. 

ASSESSMENT  OF  DAMAGES. 
On  dissolution  of  injunction.    See  INJUNCTIONS,  2  to  6. 

ASSIGNMENT. 
Assignee  before  maturity. 

1.  When  subject  to  the  defense  of  usury.  "Where  an  assignee  before 
maturity  receives  a  promissory  note  which  discloses  upon  its  face  the 
fact  that  usurious  interest  is  reserved,  he  is  bound  to  take  notice  thereof, 
and  will  hold  the  note  subject  to  that  defense.  Hamill  v.  Mason  et 
al.  488. 

Equitable  assignee. 

2.  How  far  protected.  Courts  of  law  will  recognize  and  protect  the 
rights  of  the  assignee  of  a  chose  in  action,  whether  the  assignment  be 
good  at  law,  or  in  equity  only.  In  equity,  all  contracts  and  agreements 
may  be  assigned,  and  the  interest  of  the  assignee  will  constitute  a 
defense  to  a  proceeding  by  garnishment.  Morris,  Admr.  et  al.  v.  Che- 
ney, 451. 

3.  So  where  a  railroad  company,  having  a  claim  for  unpaid  subscrip- 
tion to  the  stock  of  the  company,  transfers  the  same  by  its  authorized 
agent,  the  purchaser  will  be  protected  in  equity,  and  his  right  to  the 
proceeds  of  the  claim  will  not  be  affected  by  the  fact  that  there  may 
not  have  been  a  formal  written  assignment  thereof.     Ibid.  451. 
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ASSIGNMENT.     Continued. 
Assignment  of  note — without  delivery. 

4.  Of  tlie  legal  title.  Whatever  assignment  the  payee  of  a  note  may- 
make  upon  the  same,  he  does  not  by  such  assignment  pass  the  legal 
title  to  his  assignee,  while  it  still  remains  in  the  hands  of  the  payee  or 
assignor.    Richards  et  al.  v.  Darst,  140. 

5.  While  the  note  so  remains  in  the  hands  of  the  payee,  it  is  under 
his  control,  and  he  may  bring  an  action  upon  it,  in  his  own  name,  and 
he  may  erase  or  otherwise  render  the  assignment  inoperative.    Ibid.  140. 

Endorsement  in  blank. 

6.  Character  of  liability  assumed  thereby.  If  a  note  in  the  hands  of 
the  payee  has  upon  its  back  the  blank  signature  of  a  third  person,  the 
presumption,  in  the  absence  of  proof,  is,  that  such  person  endorsed  as 
a  guarantor.  But  the  parties  are  at  liberty  to  show  what  was  their 
agreement,  and  what  was  the  precise  liability  to  be  assumed.  Lincoln 
v.  Hinzey,  435. 

7.  The  mere  fact  that  the  name  is  upon  the  back  of  the  note  can  not 
be  received  as  conclusive  proof  that  the  person  placing  it  there  did  not 
intend  to  assume  the  liability  of  a  joint  maker.    Ibid.  435. 

Power  of  sale  in  a  mortgage. 

8.  What  constitutes  an  assignment  tliereof.  It  has  been  held  that 
where  a  mortgage  gives  to  the  mortgagee,  or  his  assigns,  power  to  sell 
upon  default  in  payment,  an  assignment  of  the  note  secured  by  the 
mortgage,  will  vest  the  power  of  sale  in  the  assignee — the  power  thereby 
passes  from  the  mortgagee,  and  can  not  be  executed  by  him.  Hamilton 
v.  Lubukee  et  al.  415. 

9.  But  the  mere  assignment  of  the  mortgage  by  an  endorsement 
thereon,  without  an  assignment  of  the  note,  the  mortgage  not  being  an 
assignable  instrument  by  endorsement,  either  by  the  common  law  or 
under  the  statute,  will  not  operate  to  pass  the  power  of  sale  to  the 
assignee,  but  it  will  still  remain  in  the  mortgagee.    Ibid.  415. 

ASSUMPSIT. 
When  the  action  will  lie. 

1.  Against  a  warehouseman  for  failing  to  deliver  grain  on  a  warehouse 
receipt.  Where  a  warehouseman  receives  grain  in  store,  and  gives  his 
receipt  therefor,  providing  for  a  delivery  of  the  grain  on  the  order 
of  the  owner,  while  an  action  of  trover  might  lie  against  the  ware- 
houseman on  his  refusal  to  deliver  the  grain  on  demand,  yet  assumpsit 
will  also  lie,  for  the  breach  of  the  contract.  The  rule  that  a  party  can 
not  waive  the  tort  and  declare  in  assumpsit  for  money  had  and  received 
unless  money  has  actually  been  received,  has  no  application  in  such  a 
case.    Leonard  v.  D union  et  al.  482. 
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ASSUMPSIT.     Continued. 
Waiver  of  tort. 

2.  Non-delivery  of  grain  by  a  warehouseman.  When  a  person  puts 
grain  in  a  warehouse  for  the  purpose  of  storage,  and  the  warehouseman 
converts  the  grain  to  his  own  use,  by  manufacturing  the  same  into 
flour,  and  selling  the  same,  receiving  the  money  therefor,  the  owner  of 
the  grain  may  waive  the  tort  and  recover  from  the  warehouseman  in 
assumpsit  for  money  had  and  received  for  the  value  of  the  grain.  Ives 
v.  Hartley,  520. 

ATTACHMENT. 
Fraudulent  removal  of  debtor's  property. 

1.  Sufficiency  of  proof.  To  sustain  an  attachment,  on  the  ground 
that  the  debtors  were  removing  their  property  beyond  the  limits  of  the 
State  to  defraud  their  creditors,  proof  of  the  fact  that  one  of  the  debt- 
ors admitted  that  the  other,  his  partner,  had  absconded  to  another  State, 
and  taken  most  of  the  means  of  the  firm,  leaving  him  to  pay  the  debts, 
is  alone  sufficient.  The  fact,  that  he  was  aware  of  his  partner's  inten- 
tion, and  made  no  effort  to  prevent  him  from  taking  the  firm  means, 
implies  that  it  was  done  with  his  consent,  and  renders  both  guilty  of 
the  fraudulent  act.     Bryant  et  al.  v.  Simoneau  et  al.  324. 

ATTORNEY'S  FEES. 
When  taxable  as  costs. 

In  partition.     See  COSTS,  2. 
As  damages  on  dissolution  of  injunction.     See  INJUNCTIONS, 
4,5. 

BANKS  AND  BANKERS. 
Of  mutual  accounts  between  bankers. 

1.  Dapi^ciated  currency.  At  a  time  when  the  banks  in  this  State 
were  receiving  and  paying  out  the  paper  of  Illinois  banks,  which  were 
of  doubtful  solvency  and  their  paper  at  a  discount,  two  bankers,  in  the 
usual  course  of  their  business,  had  mutual  accounts  growing  out  of 
remittances  and  collections,  and  the  relations  existing  between  them 
were  such  that  the  depositor  could  withdraw  his  funds  at  pleasure,  and 
the  receiver  of  the  deposits  could  in  like  manner  return  them :  Held, 
that  in  the  absence  of  any  arrangement  between  them  on  the  subject, 
the  holder  of  the  deposits  would  be  compelled  to  pay  or  return  in  cur- 
rent or  par  funds.     Cushman  v.  Carver  &  Co.  509. 

2.  But  where  the  banker  who  owned  the  deposit,  having  a  consider- 
able balance  to  his  credit  with  his  correspondent,  notified  the  latter  by 
letter  that  he  should  require  that  any  remittances  he  might  desire  should 
be  made  in  the  paper  of  certain  banks,  which  he  specified,  this  direc- 
tion left  the  banker  who  held  the  deposits  at  liberty  to  make  the 
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BANKS  AND  BANKERS. 

Of  mutual  accounts  between  bankers.     Continued. 
remittances  in  bills  of  any  of  the  banks  so  designated,  which  the  party 
to  whom  the  remittances  should  be  made  would  be  compelled  to  receive 
at  their  nominal  value.     Cushrnan  v.  Carver  &  Co.  509. 

3.  And  after  such  letter  of  direction,  the  holder  of  the  deposits  was 
thereby  authorized  to  remit  to  the  owner  the  entire  balance  which 
stood  to  his  credit,  without  further  order,  in  the  class  of  paper  so  spe- 
cified, at  its  nominal  value,  or  in  the  paper  of  any  one  of  the  banks 
named,  as  it  was  not  stated  that  payment  must  be  made  in  the  bills  of 
all  those  banks.  Nor  would  this  right  of  the  holder  of  the  deposits  be 
affected  by  the  fact  that  subsequent  to  the  notice  given  him,  and  before 
he  had  received  any  further  advice  on  the  subject,  the  paper  of  such 
banks  had  continued  to  depreciate  in  value.    Ibid.  509. 

4.  And  where  the  banker  holding  such  deposits,  after  he  had  received 
such  letter,  and  when  the  paper  of  the  designated  banks  had  become 
depreciated  subsequent  to  the  receipt  of  the  letter,  transmitted  to  the 
owner  his  entire  balance  in  a  package,  which  the  latter  retained  for 
about  a  week,  knowing  it  was  a  remittance  from  his  correspondent,  and 
the  amount  of  it,  and  during  that  time  did  not  open  the  package  to 
learn  the  character  of  its  contents,  nor  notify  his  correspondent  that 
he  would  not  receive  it,  he  waived,  by  such  delay,  even  any  right  he 
might  have  had  to  refuse  to  receive  at  its  nominal  value  any  of  the 
paper  contained  in  the  package.    Ibid  509. 

BASTARDY. 

Period  of  gestation. 

1.  Proof  required.    It  is  not  essential,  to  support  a  verdict  of  guilty 
in  a  bastardy  proceeding,  that  it  shall  appear  that  the  period  of  gestation 
was  for  the  usual  length  of  time,  the  evidence  being  otherwise  satis-  * 
factory  in  that  regard.     Cook  v.  Tlie  People,  143. 

AS  TO  THE  PROPER  COUNTY. 

2.  In  which  the  proceeding  as  brought — time  for  objecting.  The  objec- 
tion, in  a  bastardy  proceeding,  that  it  does  not  appear  the  child  was 
born  in  the  county  in  which  the  complaint  was  made,  must  be  made 
in  the  first  instance,  and  comes  too  late  when  made  for  the  first  time  in 
the  appellate  court.    Ibid.  143.* 

Sufficiency  of  complaint. 

3.  Time  to  object  thereto.    See  PRACTICE,  12. 

BIDDINGS. 
Withdrawing  a  bid. 

At  a  sale  under  a  deed  of  trust.     See  SALES,  3. 

*Since  the  trial  of  this  case  in  the  court  below,  the  legislature,  at  the  session  of 
1869,  so  amended  section  one  of  the  Bastardy  Act,  that  the  complaint  "maybe 
made  in  any  county  where  the  complainant  may  be  pregnant  or  delivered,  or  the 
person  accused  may  be  found."     [See  Gross'  Stat.  2d  ed.  57.] 
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BILLS  OF  EXCEPTIONS.     See   EXCEPTIONS   AND  BILLS  OF 
EXCEPTIONS,  1,  2. 

BLANK  ENDORSEMENT.    See  ASSIGNMENT,  6,  7. 

BONDS. 
Amended  injunction  bond. 

When  properly  filed.    See  INJUNCTIONS,  1. 

BOOKS  OF  ACCOUNT. 
When  admissible  in  evidence.    See  EVIDENCE,  33,  34. 

BREACH  OF  PROMISE  TO  MARRY. 
Effect  of  unchastity. 

1.  Upon  tlie  right  of  action.  When  a  party  enters  into  an  engage- 
ment to  marry,  with  a  knowledge  that  the  other  party  was  unchaste, 
he  will  be  deemed  to  have  waived  the  objection,  and  can  not  afterward 
set  it  up  as  a  reason  for  his  refusal  to  comply  with  his  promise.  But 
if  either  party  shall  be  guilty  of  acts  of  unchastity  subsequent  to  the 
engagement,  the  other  party  is  absolved  from  the  contract,  whether 
such  subsequent  acts  be  known  to  the  latter  or  not.  Sprague  v.  Craig, 
288. 

Evidence  of  general  character. 

2.  WJien  admissible.    See  EVIDENCE,  31. 
In  mitigation  of  damages. 

3.  As  to  the  pecuniary  condition  of  the  defendant,  and  that  he  was  dis- 
eased.   See  MEASURE  OF  DAMAGES,  17,  18 

BRIDGES. 

Over  navigable  streams. 

Of  the  relative  rights  in  respect  thereto.  See  NAVIGABLE  STREAMS, 
2,3. 
Municipal  corporations. 

Of  their  powers  and  rights  in  respect  to  bridges.    Same  title,  4,  5,  6. 
City  of  Chicago. 

Of  its  powers  in  that  respect.    Same  title,  7. 

BURDEN  OF  PROOF.    See  EVIDENCE,  16  to  19. 

CARLYLE,  TOWN  OF. 
Fees  of  police  magistrate. 

For  trial  of  a  cause.     See  FEES,  1. 

35 — 51st  III. 
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CHANCERY. 

Jurisdiction  in  chancery. 

1.  Time  of  making  objection.     See  JURISDICTION,  1,  2. 
Of  a  rule  to  answer. 

2.  What  is  a  compliance  therewith.  Under  a  general  rule  to  answer 
by  a  certain  day  in  term,  a  plea,  answer  or  demurrer  may  be  filed. 
Kilgour  et  al.  v.  Crawford  et  ux.  249. 

3.  But  it  may  well  be  doubted,  whether  it  should  be  so  held  as  to 
long  rules  expiring  in  vacation.    Ibid.  249. 

Of  granting  a  part  of  the  relief  sought. 

4.  Where  an  administrator  filed  his  bill  in  chancery  seeking  to 
remove  a  cloud  upon  a  title  to  the  land  of  the  estate,  with  a  view  to 
obtaining  a  better  price  upon  its  being  offered  for  sale  to  pay  debts,  and 
also  prays  for  a  decree  to  sell  the  land  for  such  purpose,  on  the  allega- 
tion that  there  is  a  deficiency  of  personal  assets,  the  court  may  grant  the 
order  to  sell  the  land,  while  the  relief  sought  in  relation  to  the  subject 
of  the  alleged  cloud  upon  the  title  may  properly  be  refused,  and  such  a 
bill  should  not  be  dismissed  merely  because  the  entire  relief  sought  can 
not  be  granted.     Cutter,  Admr.  v.  Thompson  et  al.  531. 

Feigned  issue. 

5.  Whether  it  must  embrace  the  whole  case.  In  making  up  a  feigned 
issue,  to  be  tried  out  of  chancery  by  a  jury,  it  is  not  essential  that  every 
fact  alleged  in  the  pleadings  in  the  suit  should  be  embraced  therein. 
Panlcey,  Admr.  et  al.  v.  Baum,  88. 

6.  So  in  a  suit  in  chancery  to  compel  the  specific  performance  of  a 
contract  for  the  conveyance  of  land,  brought  against  the  representatives 
of  the  vendor,  the  contract  of  sale  having  been  assigned  to  the  com- 
plainant by  the  original  vendee,  it  was  set  up  as  a  defense  that  the 
contract  had  been  canceled  by  the  original  parties  thereto,  and  the  note 
given  for  the  purchase  money  surrendered,  and  afterwards  the  contract 
was  surreptitiously  obtained  by  the  vendee  and  transferred  to  the  com- 
plainant, and  it  was  further '  alleged  that  the  vendor  was  insane  at  the 
time  the  contract  was  executed :  Held,  that  the  question  of  sanity  was 
the  only  fact  proper  for  the  consideration  of  the  jury,  and  moreover, 
the  party  upon  whose  motion  that  fact  alone  was  so  submitted,  could 
not  complain  that  other  facts  in  the  case  were  not  embraced  in  the 
issue.    Ibid.  88. 

Evidence  must  be  preserved. 

1.  No  presumption  in  support  of  a  decree,  in  the  appellate  court.  If  the 
allegations  of  a  bill  in  chancery  are  denied,  the  complainant  must 
establish  his  rights  by  sufficient  evidence,  and  such  evidence  should  be 
preserved  in  the  record,  or  the  decree  should  find  the  facts  on  which  it 
is  based,  and  the  appellate  court  will  not  help  out  a  cause  in  chancery 
by  presuming  evidence  was  given  in  it  which  does  not  appear  in  the 
record.    Ibid.  88. 
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CHANCERY.    Evidence  must  re  preserved.     Continued. 

8.  On  trial  of  a  feigned  issue.  An  objection  to  the  form  and 
sufficiency  of  a  verdict  certified  to  the  court  below,  upon  the  trial  of  a 
feigned  issue  out  of  chancery,  will  not  be  entertained  unless  the  evidence 
on  which  the  verdict  was  rendered  be  preserved  in  the  record,  as  other- 
wise the  appellate  court  can  not  pronounce  upon  the  sufficiency  of  the 
verdict.    PanTcey,  Admr'.  et  al.  v.  Raum,  88. 

CHATTEL  MORTGAGES.    See  MORTGAGES,  9  to  13. 

CHICAGO,  CITY  OF. 
Bridges. 

1.  Power  of  the  city  to  erect  bridges  across  the  Chicago  river,  and  to 
regulate  the  time  and  manner  of  vessels  passing  through  tliem.  See  NAVI- 
GABLE STREAMS,  7. 

Licensing  sale  of  liquors. 

2.  Act  of  February  13,  1863,  repealing  the  prohibition  in  the  charter 
of  tJie  University  of  Chicago.    See  UNIVERSITY  OF  CHICAGO. 

CHICAGO,  UNIVERSITY  OF.    See  UNIVERSITY  OF  CHICAGO. 

COLLUSION. 

Between  the  seducer  of  a  married  woman  and  her  husband. 
Effect  upon  a  right  of  action  by  the  latter.    See  EVIDENCE,  32. 

COMPOUNDING  A  FELONY. 
"What  constitutes.    See  CRIMINAL  LAW,  7. 

CONDEMNATION  OF  LAND. 

For    the    South    Park,    in    Chicago.      See    SOUTH    PARK,    IN 
CHICAGO. 

CONFESSIONS.    See  CRIMINAL  LAW,  9  to  13. 

CONSIDERATION. 

Sufficiency  thereof. 

1.  Where  a  person  who  is  charged  with  the  crime  of  larceny,  pays 
money  to  the  person  from  whom  the  property  was  stolen,  for  the  pur- 
pose of  reimbursing  the  latter  for  the  expenses  he  had  incurred  in 
searching  for  the  property,  and  the  circumstances  tended  to  show  that 
the  party  paying  the  money  was  guilty  of  the  charge,  the  purpose  of 
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CONSIDERATION.    Sufficiency  thereof.     Continued. 

making  the  payment  was  a  sufficient  consideration  to  support  the 
agreement  under  which  the  payment  was  made,  and  the  money  could 
not  be  recovered  hack.    Bothwell  v.  Brown,  234. 

CONSOLIDATING  CAUSES  OF  ACTION.    See  JUSTICES  OF  THE 
PEACE,  4. 

CONSTITUTIONAL  LAW. 
Taxation  by  municipal  corporations. 

Of  the  power  of  tlie  legislature  to  create  special  taxation  districts  for 
municipal  purposes.    See  TAXATION,  1,  2,  3. 
Taxing  property  of  municipal  corporations. 

Construction  of  tJie  constitution,  in  that  regard.    See  same  title,  5,  6. 
Taxation  for  "  corporate,"  purposes. 

Upon  whom  the  power  may  be  conferred — constitutional  limitations. 
Same  title,  9,  10. 

Constitutionality  of  the  act  incorporating  the  "  St.  Clair  and  Monroe 
Levee  and  Drainage  Co."  in  respect  to  the  power  to  levy  taxes.    Same 
title,  11. 
"  Corporate  authorities." 

'    Who  may  constitute— for  purposes  of  taxation.    Same  title,  12. 
Of  taxation  for  local  purposes. 

By  whom  the  power  may  be  exercised — of  the  commissioners  of  Lincoln 
Bark,  in  the  city  of  Chicago.    Same  title,  7. 

Of  local  taxation  directly  by  tlie  legislature.    See  same  title,  8. 
Taking    private    property    for    public    use.       See    EMINENT 

DOMAIN,  3. 
Municipal  corporations. 

Of  the  power  of  the  legislature  to  compel  them  to  incur  debts  without 
their  consent.    See  CORPORATIONS,  8,  9. 
Statutes. 

Of  submitting  acts  of  the  legislature  to  a  vote  of  the  people.     See 
STATUTES,  1,  2. 
Of  the  titles  of  private  or  local  laws. 

Of  the  sufficiency  thereof  in  a  particular  case.    See  STATUTES,  4,  5. 

CONTEMPT. 
Before  a  justice  of  the  peace. 

1.  The  statute  empowering  justices  of  the  peace  to  punish  for  a  con- 
tempt, must  be  intended  to  apply  to  such  occasions  only,  as  when  a 
magistrate  is  engaged  in  transacting  such  business  as  will  not  admit  of 
interruption — such  as  taking  an  affidavit,  trying  a  cause,  or  the  like. 
Winship  v.  The  People,  296. 
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CONTEMPT.    Before  a  justice  op  the  peace.     Continued. 

2.  And  while  it  may  be  true,  that  when  a  magistrate  is  engaged  in 
writing  a  letter,  which  requires  his  official  signature,  he  must  he  con- 
sidered as  acting  as  such,  yet,  for  a  demand  made  upon  him  at  such 
time,  and  in  a  loud  voice,  by  a  person,  to  pay  over  to  him  money  which 
the  magistrate  had  collected,  is  not  such  conduct  as  would  authorize  the 
justice  to  punish  for  a  contempt.     Winship  v.  TJie  People,  296. 

CONTESTED  ELECTIONS. 
Decision  op  the  circuit  court  final.    See  APPEALS  AND  WRITS 
OF  ERROR,  1. 

CONTRACTS. 
Notice. 

1.  WJietlier  essential.  Where  a  mechanic  agrees  to  do  a  job  of  work 
at  a  stated  price,  upon  the  representation  of  the  person  for  whom  the 
work  is  to  be  done  as  to  the  amount  and  character  of  the  work  re- 
quired, and  the  mechanic,  upon  seeing  what  is  actually  to  be  done, 
discovers  the  job  to  be  of  a  different  and  more  expensive  character  than 
represented,  the  question  would  arise  whether  he  should  not  notify  the 
other  party  of  that  fact  before  proceeding  with  the  labor ;  but  if  the 
mechanic  did  not  personally  examine  into  the  character  of  the  work  to 
be  done,  and  sent  his  men  to  execute  it,  he  being  absent  at  a  distance 
from  the  time  the  agreement  was  made,  the  want  of  such  notice  would 
not  prejudice  his  right  to  recover  the  actual  value  of  the  work  done  in 
excess  of  the  price  agreed  upon.    Martin  v.  Nelson,  422. 

Contracts  construed. 

2.  Agreement  to  set  off  an  unascertained  balance.  Where  the  payee 
of  a  promissory  note  executed  by  two  joint  makers,  agrees  at  the  time 
the  note  is  made  that  a  private  account  due  from  the  payee  to  one  of 
the  makers  should  be  applied  as  a  payment  on  the  note,  when  the  bal- 
ance should  be  ascertained  by  the  parties,  under  a  proper  construction 
of  the  agreement,  if  the  parties  themselves  can  not  agree  upon  the 
balance,  that  will  not  preclude  the  maker  from  having  his  proper 
credit,  which  may  be  ascertained  upon  the  trial  in  a  suit  upon  the 
note.     Lincoln  v.  Hinzey,  435. 

Illegal  contract — bribery. 

3.  A  contract  executed  for  the  purpose  of  influencing  an  officer  in  the 
discharge  of  his  duty,  so  as  to  benefit  the  party  giving  the  obligation, 
is  based  upon  an  illegal  consideration,  and  can  not  be  enforced.  Cook 
v.  Shipman,  316. 

What  constitutes  a  sale. 

As  distinguislied  from  a  deposit  of  grain  for  storage.  See  SALES,  1,  2. 
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CONTRACTS.     Continued. 
Contracts' with  an  alien  enemy. 

Of  contracts  made  before  the  commencement  of  war — not  void.     See 
ALIEN  ENEMY,  1,  2,  3. 
Liability  of  a  tenant  for  repairs. 

When  made  by  his  request.    See  LANDLORD  AND  TENANT,  1. 

CONVERSION.    See  TROVER. 

CONVEYANCES. 
Time  of  execution  of  deed. 

1.    Presumption.    The  date  of  a  deed,  in  the  absence  of  other  proof, 
will  be  presumed  to  be  the  true  date  of  its  execution,  and  this,  notwith- 
standing the  deed  may  not  have  been  acknowledged  until  afterwards. 
Darst  v.  Bates  et  al.  439. 
Relinquishment  of  dower. 

Form  of  conveyance  for  that  purpose.    See  DOWER,  2  to  6. 

COOK  COUNTY  CIRCUIT  COURT. 
Practice  therein.    See  PRACTICE  IN  THE  CIRCUIT  COURT  OF 
COOK  COUNTY. 

CORPORATE  AUTHORITIES. 
Who  may  constitute. 

For  purposes  of  taxation,  under  the  constitution.  See  TAXATION,  12. 

CORPORATIONS. 
Private  corporation. 

1.  What  constitutes.  "The  St.  Clair  and  Monroe  Levee  and  Drainage 
Company,"  incorporated  by  the  act  of  February  16,  1865,  for  the  pur- 
pose of  leveeing  and  draining  a  certain  district  therein  named,  is 
under  the  exclusive  control  of  the  corporators  themselves,  and  vacan- 
cies occurring  among  them  to  be  filled  at  the  discretion  of  the  survivors ; 
the  act  was  never  submitted  to  a  vote  of  the  people  to  be  affected  by  it, 
but  the  sole  charter  of  the  authority  thereby  conferred,  is  the  act  itself. 
Although  the  object  of  the  .corporation,  when  accomplished,  would  be 
a  public  benefit,  yet  the  corporation  itself,  in  its  composition  and  man- 
agement, is  strictly  private.  Harwardetal.  v.  The  St.  Clair  and  Monroe 
Levee  and  Brain.  Co.  et  al.  130. 

Power  to  dispose  of  their  choses  in  action. 

2.  A  railroad  company  having  a  claim  for  an  unpaid  subscription  to 
its  stock,  has  the  power  to  sell  it,  or  make  a  contract  to  dispose  of  it, 
for  the  purposes  of  the  road,  as  much  as  to  assign  a  promissory  note. 
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CORPORATIONS. 
Power  to  dispose  op  their  choses  in  action.     Continued. 

Such  a  corporation  has  the  power  to  contract  for  the  sale  of  any  of  its 
securities,  choses  in  action,  or  assets,  for  the  purpose  of  raising  means 
to  construct  or  equip  its  road,  or  to  pay  its  indebtedness.  Morris, 
Admr.  et  al.  v.  Cheney,  451. 

3.  But  the  power  to  sell  such  securities  does  not  include  the  power 
to  mortgage  them.  So  the  act  of  the  legislature  of  Wisconsin  in  rela- 
tion to  the  execution  of  mortgages  by  railroad  companies,  does  not 
authorize  such  companies  in  that  State  to  mortgage  their  stock  sub- 
scriptions as  security  for  the  payment  of  their  bonds.     Ibid.  451. 

Municipal  corporations. 

4.  Of  the  power  of  the  legislature  to  compel  them  to  incur  debts  without 
tlieir  consent.  While  it  is  conceded  that  municipal  corporations,  which 
exist  only  for  public  purposes,  are  subject  at  all  times  to  the  control  of 
the  legislature  creating  them,  and  have,  in  their  franchises,  no  vested 
right,  and  whose  powers  and  privileges  the  creating  power  may  alter, 
modify  or  abolish  at  pleasure,  yet  that  power  cannot  be  so  used  as  to 
compel  such  a  corporation  to  incur  a  debt  without  its  consent — to  issue 
its  bonds  against  its  will,  for  the  erection  of  a  public  park,  or  for  any 
other  improvement.  The  People  ex  rel.  McCagg  et  al.  v.  The  Mayor  etc. 
of  Chicago,  18. 

5.  So,  under  the  act  referred  to,  in  relation  to  the  establishment  and 
maintenance  of  Lincoln  Park,  in  the  city  of  Chicago,  requiring  the 
city  officers  to  issue  the  bonds  of  the  city,  on  the  simple  requirement 
of  the  park  commissioners,  the  court  will  not  compel  the  issuing  of  the 
bonds  at  the  instance  of  the  park  commissioners,  and  without  the  con- 
sent of  the  proper  authorities  of  the  city.    Ibid.  18. 

6.  Should  the  common  council,  however,  clothed  as  it  is  by  the  char- 
ter, with  power  over  the  subject  in  reference  to  which  the  bonds  are  to 
be  applied,  pass  au  ordinance  directing  the  officers  named  in  the  act  to 
issue  them,  the  courts  might  interfere  and  compel  them  by  mandamus 
to  do  the  required  act.    Ibid.  18. 

7.  And  again,  under  that  clause  of  our  constitution  which  prohibits 
the  State  from  creating  a  debt  exceeding  fifty  thousand  dollars,  without 
the  consent  of  the  people,  manifested  by  a  vote  at  a  general  election, 
the  legislature  might  be  regarded  as  prohibited  from  forcing  one  of  the 
municipalities  of  the  State  to  incur  debts  for  the  much  larger  amount 
contemplated  by  the  act,  without  the  consent  of  the  people  of  such 
municipality,  or  of  their  corporate  authorities.    Ibid.  18. 

8.  The  legislature  has  no  power  to  compel  a  city  to  incur  a  debt 
against  its  will ;  and  although  the  city,  by  its  charter,  may  have  power 
to  establish  and  maintain  a  park,  and  the  authorities  of  the  city  have 
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power  to  issue  bonds  for  that  purpose,  yet  the  legislature  can  not  compel 
them  to  do  so.  Nor  does  the  fact  that  the  city  authorities  have  volun- 
tarily incurred  a  debt  or  appropriated  money  for  one  park,  give  to  the 
legislature  power  to  compel  them  to  incur  a  debt  or  appropriate  money 
for  another  park.  The  People  ex  rel.  South  Park  Commissioners  v.  The 
Common  Council  of  the  City  of  Chicago,  58. 

9.  Of  the  act  of  March  10,  1869,  in  relation  to  equalizing  the  amount 
of  money  to  be  expended  for  tlie  different  parks  in  Chicago.  So  that  act, 
by  which  it  was  sought  to  compel  the  city  of  Chicago,  without  the 
consent  of  the  people  thereof,  or  of  its  corporate  authorities,  to  issue 
the  bonds  of  the  city,  for  the  purpose  of  equalizing  the  amount  which 
the  city  had  voluntarily  expended,  and  was  about  to  expend,  for  Lin- 
coln Park,  with  that  which  the  act  required  the  city  to  appropriate  for 
certain  other  parks,  is  invalid  and  can  not  be  enforced.    Ibid.  58. 

10.  Taxation  by  municipal  corporations — of  the  power  of  the  legisla- 
ture to  create  special  taxation  districts  for  municipal  purposes.  See 
TAXATION,  1,  2,  3. 

11.  What  constitutes  a  municipal  corporation,  for  purposes  of  taxa- 
tion— and  herein  of  the  act  of  1869,  in  relation  to  the  South  Park,  of 
Chicago.    See  same  title,  4. 

12.  Taxing  the  property  of  municipal  corporations — construction  of 
the  constitution  in  that  regard.     See  same  title,  5,  6. 

13.  Bridges  across  navigable  streams — power  and  rights  of  municipal 
corporations  in  respect  thereto.    See  NAVIGABLE  STREAMS,  4  to  7. 


COSTS. 
Security  for  costs. 

1.  Non-residence  of  nominal  plaintiff — requisites  of  the  affidavit.  A, 
for  the  use  of  B,  brought  suit  against  C  on  an  attachment  bond.  C  filed 
an  affidavit  showing  the  insolvency  of  A,  and  moved  that  he  be  required 
to  give  security  for  the  costs.  The  affidavit  disclosed  nothing  as  to  the 
solvency  of  B,  for  whose  use  the  action  was  brought,  or  his  residence. 
A  rule  was  accordingly  entered  against  A,  to  show  cause,  and  he  failing 
to  answer,  the  court,  on  motion,  dismissed  the  suit :  Held,  that  this 
action  of  the  court  was  improper,  for  the  reason,  that  the  affidavit  failed 
to  make  any  mention  of  the  responsibility  of  the  cestui  que  use,  or  of 
his  residence ;  that  it  should  have  negatived  both  of  these  facts,  failing 
in  which,  the  inference  would  be,  that  he  was  a  resident  and  responsi- 
ble.    0'  Connell  v.  Pea  et  al.  306. 

Attorneys'  fees. 

2.  WJien  to  be  taxed  as  costs.  The  terms  of  the  law  of  1869,  pro- 
viding for  the  allowance  of  counsel  fees,  in  proceedings  for  partition, 
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are  not  mandatory,  and  the  act  should  be  construed  as  intending  such 
taxation  only  in  cases  where  the  proceedings  are  amicable.    Kilgour  et 
al.  v.  Crawford  et  ux.  249. 
On  rehearing. 

3.  A  decree  being  affirmed  in  this  court,  the  appellant  asked  a 
rehearing,  among  other  reasons,  because  the  decree  below  was  in  per- 
sonam when  it  should  have  been  in  rem,  that  point  not  having  been 
presented  on  the  original  argument :  Held,  that  as  the  appellant  was 
in  fault  in  not  distinctly  presenting  the  question  upon  the  argument, 
and  the  appellee  was  also  in  fault  in  not  having  a  proper  formal  decree 
entered,  an  equitable  disposition  of  the  costs  should  be  made ;  so  each 
party  was  directed  to  pay  his  own  costs  in  that  proceeding.  Wilson  v. 
Lyon,  530. 

COVENANTS  FOR  TITLE. 
Run  with  the  land. 

1.  A  covenant  of  warranty  in  a  deed,  to  the  grantee,  his  heirs  and 
assigns,  runs  with  the  land,  and  its  benefits  may  be  claimed  by  a  remote 
grantee.     Claycomb  v.  Munger,  373. 

Eviction. 

2.  Whether  necessary.  To  recover  upon  a  covenant  of  warranty, 
there  must  be  an  eviction  or  something  equivalent  thereto.  Anciently, 
an  actual  eviction  had  to  be  shown,  but  the  present  and  better  doctrine 
is,  that  a  technical  eviction  is  not  necessary,  but  that  the  covenantee  or 
his  assigns  may  peaceably  yield  to  a  paramount  title.    Ibid.  373. 

3.  The  covenantee  may  make  an  effort  himself  to  recover  posses- 
sion, if  it  be  adversely  held,  or,  if  in  possession,  he  may  await  an  action 
by  his  adversary,  or,  being  able  to  show  his  adversary  has  the  superior 
title,  may  yield  to  it,  and  purchase  it  for  his  own  protection,  and  then 
resort  to  his  remedy  on  the  covenant  of  warranty  to  him.    Ibid.  373. 

Notice  to  the  warrantor. 

4.  Of  its  necessity.  It  is  not  essential  to  a  right  of  action  on  the 
covenant  that  the  covenantor  have  notice  to  come  in  and  defend  the 
title  he  has  warranted;  the  only  purpose  subserved  by  giving  such 
notice  is  to  relieve  the  covenantee  from  the  necessity  of  showing  that 
the  judgment  of  eviction  was  upon  a  superior  title.    Ibid.  373. 

5.  In  this  case,  the  warrantor,  before  making  the  covenant  sued 
upon,  had  executed  a  mortgage  upon  the  premises,  with  a  power  of 
sale,  under  which  the  land  was  sold  and  a  deed  executed  to  the 
purchaser.  This  title  the  remote  grantee  purchased  in  for  his  own 
protection,  and  then  sued  upon  the  covenant.  The  warrantor  had 
agreed  to  pay  the  mortgage,  but  did  not,  nor  was  it  paid  with  his 
money.  Notice  to  him,  therefore,  could  have  had  no  beneficial  influ- 
ence on  his  rights,  and  was  unnecessary.    Ibid.  373. 
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Knowledge  op  defective  title. 

6.  Its  effect  upon  a  covenant  in  respect  thereto.  It  is  no  release  or  dis- 
charge of  a  covenant  against  incumbrances  contained  in  a  deed,  because 
both  parties  knew,  at  the  time  the  deed  was  made,  that  an  incumbrance 
existed.    Beach  v.  Miller,  206. 

Against  incumbrances. 

7.  What  constitutes  an  incumbrance — right  of  way.  See  INCUM- 
BRANCE, 1. 

Measure  op  damages. 

8.  In  an  action  on  a  covenant  of  warranty.  See  MEASURE  OF 
DAMAGES,  3. 

Who  may  sue  on  such  covenant. 

9.  Bight  of  an  intermediate  holder.    See  PARTIES,  2,  3. 

CRIMINAL  LAW. 
Form  of  indictment. 

1.  Objections  must  be  made  before  trial.  The  statute  requires  that  all 
exceptions  which  go  to  the  form  of  an  indictment  merely,  shall  be 
made  before  trial.     Winship  v.  The  People,  296. 

Other  matters  of  form. 

2.  Time  to  object.  Upon  an  indictment  for  false  imprisonment,  the 
defendant  was  arraigned  and  pleaded,  gave  bail  for  his  appearance  and 
the  cause  was  continued.  At  the  next  term,  he  entered  a  motion  to 
dismiss  the  prosecution,  on  the  grounds  that  the  name  of  the  prosecu- 
tor was  not  indorsed  upon  the  indictment ;  and  that  the  indictment  did 
not  purport  on  its  face  to  have  been  found  upon  the  information  and 
knowledge  of  two  or  more  of  the  grand  jury,  or  upon  the  information 
of  some  public  officer  in  the  necessary  discharge  of  his  duty :  Held, 
that  this  motion  came  too  late ;  that  the  omission  of  these  statutory 
requirements  in  no  manner  affected  the  merits,  and  should  have  been 
excepted  to  before  trial.    Ibid.  296. 

"  Before  trial  " — meaning  of  the  words. 

3.  The  words,  "  before  trial,"  have  been  uniformly  held  to  mean, 
before  plea  pleaded ;  and  motions  of  this  character  must  be  made  at  the 
earliest  practicable  moment  before  a  plea  to  the  merits.    Ibid.  296. 

Larceny. 

4.  Husband  or  wife  converting  the  property  of  the  otJier.  The  act  of 
1861,  known  as  the  "  Married  Woman's  law,"  has  not  so  far  destroyed 
the  relation  of  husband  and  wife  as  to  render  either  guilty  of  larceny 
by  converting  the  property  of  the  other.     Thomas  v.  Thomas,  163. 

Receiving  stolen  property. 

5.  Sufficiency  of  proof.  S  and  F  were  indicted  jointly  for  receiving 
stolen  property.    The  proof  showed,  that  the  accused  were  partners  in 
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business ;  that  soon  after  the  property  was  stolen,  it  was  taken,  by  the 
thief,  to  the  place  of  business  of  the  accused,  for  sale.  F  being  absent 
at  the  time,  S  declined  to  purchase  until  F  returned ;  the  thief  left  the 
property  with  S,  and  a  few  hours  later  again  called  and  found  F  in ' 
who  informed  the  thief  that  the  detectives  were  after  him,  but  if  he 
would  keep  still,  and  come  around  in  the  morning,  he  would  purchase 
the  property  if  the  detectives  did  not  interfere ;  that  police  officer, 
notified  F  of  the  larceny  and  described  the  goods,  but  F  denied  all 
knowledge  of  them,  and  that  afterwards  a  police  officer,  accompanied 
by  the  thief,  called  upon  F  and  demanded  the  property,  who,  after 
feigning  ignorance  as  to  the  whereabouts  of  the  property,  reached 
under  the  counter  and  handed  it  over  to  the  officer :  Held,  that  this 
evidence  was  sufficient  to  connect  F  with  the  concealment  of  the  prop- 
erty, and  fully  warranted  the  conclusion  that  he  had  the  property  under 
his  control,  and  had  received  it,  knowing  it  to  have  been  stolen.  Faunce 
v.  Tlie  People,  311. 

6.  That  this  evidence  was  sufficient  to  warrant  a  conviction  of  the 
accused,  for  a  joint  receipt  of  the  property,  as  charged  in  the  indict- 
ment.   Ibid.  311. 

Compounding  a  felony. 

7.  What  constitutes.  Where  a  person  who  is  charged  with  larceny, 
pays  money  to  the  person  from  whom  the  property  was  stolen,  upon 
an  agreement  that  the  latter  would  not  prosecute  for  the  larceny,  that 
would  be  compounding  a  felony,  and  would,  of  itself,  constitute  a  crime 
indictable  and  punishable  as  such.    Boihwell  v.  Brown,  234. 

Evidence  in  criminal  cases. 

8.  Li  rebuttal  of  evidence  of  good  character.  A  party  on  trial  upon 
a  charge  of  murder,  introduced  evidence  of  his  good  character  by  gene- 
ral reputation,  which  was  sought  to  be  rebutted  by  evidence  of 
particular  acts  of  misconduct  or  crime,  and  that,  by  rumors  and  reports 
in  the  country:  Held,  that  such  proof  in  rebuttal  was  inadmissible; 
every  man  is  presumed  ready  at  all  times  to  defend  his  general  charac- 
ter, but  not  his  individual  acts.    McCarty  v.  Hie  People,  231. 

Confessions. 

9.  Whether  admissible.  The  rule  is,  a  confession  can  never  be  received 
in  evidence,  when  the  prisoner  has  been  influenced  by  any  threat  or 
promise.    Austine  V.  Tlie  People,  236. 

10.  The  written  admission  of  a  party .  accused  of  crime,  made  with 
a  view  to  compromise  the  matter  with  the  injured  party,  on  the  basis 
that  he  should  not  be  prosecuted,  is  not  admissible  as  evidence  on  in- 
dictment for  such  offense.    Ibid.  236. 
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11.  In  civil  cases,  what  is  confessed  by  way  of  compromise,  or  to  buy 
peace,  is  never  allowed  to  be  taken  advantage  of  and  made  evidence ; 
and  this  rule  is  not  essentially  different  in  criminal  cases.  Austine  v. 
The  People,  236. 

12.  When  resort  is  had  to  the  examination  of  a  prisoner,  care  should 
be  taken  that  such  examination  is  taken  down  in  the  precise  words 
used  by  him,  as  the  change  of  a  word  might  change  the  character  of  the 
confession  really  made.    Ibid.  236. 

13.  And  it  would  be  unsafe  to  permit  a  copy  of  such  confession  to 
be  given  in  evidence,  written  out  from  mere  recollection  of  the  contents 
of  the  original,  after  a  lapse  of  nearly  two  years.    Ibid.  236. 

Degree  of  proof  required. 

14.  Where  the  offense  charged  is  rape,  the  evidence  to  support  it 
should  not  be  of  a  questionable  character,  but  sufficient  to  remove  all 
reasonable  doubt  from  the  minds  of  the  jury.    Ibid.  236. 

Conviction — competency  of  witness. 

What  constitutes  a  conviction.    See  WITNESSES,  9,  10. 

DAMAGES. 

Nominal  damages. 

When  recoverable.        See  MEASURE  OF  DAMAGES,  12, 13. 
Measure  of  damages.    Same  title. 
Mitigation  of  damages.    Same  title,  14  to  22. 
Exemplary  damages.    Same  title,  23. 

DECREE. 
Enforcing  vendor's  lien. 

1.  When  it  should  be  in  rem.  When  it  is  sought  to  enforce  a  ven- 
dor's lien  against  the  grantee  of  the  purchaser,  on  the  ground  he  had 
notice  that  the  purchase  money  was  not  paid,  the  decree  should  be  in 
rem,  not  in  personam.     Wilson  v.  Lyon,  530. 

Presumption. 

2.  WJien  it  will  be  presumed  a  decree  to  sell  land  of  an  estate  to  pay 
debts  was  sustained  by  evidence.  See  ADMINISTRATION  OF  ES- 
TATES, 6,  7. 

DEEDS.  See  CONVEYANCES. 

DEFAULT. 

Setting  aside  defaults. 

1.  How  far  discretionary.  The  matter  of  setting  aside  defaults  is 
regarded  as  largely  discretionary  with  the  circuit  court,  and  the  appel- 
late court  will  not  interfere,  unless  it  is  plainly  apparent  that  such 
discretion  has  been  wrongfully  and  oppressively  exercised.  Scales  et  al. 
v.  Labar  et  al.  232. 
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2.  So,  where  it  is  the  rule  of  the  circuit  court,  that  copies  of  affida- 
vits offered  in  support  of  a  motion  to  set  aside  a  default  shall  be  served 
upon  the  opposing  counsel,  which  is  neglected  to  be  done,  and  the 
court  refuses  to  entertain  the  motion,  this  is  not  such  error  as  can  be 
availed  of  in  this  court.     Scales  et  al.  v.  Lobar  et  al.  232. 

3.  When  the  motion  must  be  made.  A  motion  to  set  aside  a  default 
comes  too  late  when  made  at  a  term  subsequent  to  that  at  which  the 
default  is  entered.     Ibid.  232. 

Whether  properly  entered. 

4.  Presumption — when  a  demurrer  to  the  declaration  was  JUed  on  the 
same  day.    See  PRACTICE,  7,  8. 

DEFINITIONS. 
"  Before  trial." 

Meaning  of  the  words  as  used  in  the  statute  requiring  certain  objections 
to  criminal  proceedings  to  be  made  "before  triaV  See  CRIMINAL 
LAW,  3. 

DEPRECIATED  CURRENCY. 
Of  mutual  accounts  between  bankers.    See  BANKS  AND  BANK- 
ERS, 1  to  4. 

DESCRIPTION. 
Description  of  premises. 

1.  In  a  contract  to  convey  land.  A  contract  for  the  conveyance  of 
lands,  will  not,  on  account  of  a  defective  description  of  the  premises,  be 
held  invalid,  where  such  description  is  sufficient  to  enable  a  surveyor 
to  locate  them.     White  et  al.  v.  Hermann,  243. 

2.  Courts  will  not  permit  contracts  of  this  character  to  fail,  when, 
from  the  entire  instrument,  and  the  general  acts  of  the  government,  the 
intention  of  the  parties  can  be  ascertained.    Ibid.  243. 

3.  A  contract  for  the  sale  of  land,  described  the  premises  as  "the 
east  £  of  N.  W.  i,  Sec.  27,  T.  38, 14  E.  of  3d  P.  M.,"  omitting  to  state 
the  range  and  position  of  the  land  as  to  the  base  line :  Held,  that  this 
description  was  sufficient,  as  by  a  reference  to  the  government  land 
surveys,  it  would  be  seen  that  there  is  no  township  38,  south  of  the  base 
line  and  14  east  of  the  3d  P.  M.,  and  hence,  it  must  be  north  of  the 
base,  and  in  14  east  of  said  meridian,  which  would  locate  the  land  in 
Cook  county.    Ibid.  243. 

4.  In  an  action  to  recover  damages  for  a  breach  of  such  contract, 
where  it  is  objected,  that  the  instrument  sued  upon  does  not  describe 
the  lands,  the  question  as  to  the  sufficiency  of  such  description  is  for 
the  jury  to  determine,  from  the  evidence,  unless  it  is  apparent  from  the 
instrument  that  a  location  can  not  be  made.    Ibid.  243. 

Of  property  in  a  chattel  mortgage. 

Certainty  required.     See  MORTGAGES,  9. 
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DISCRETIONARY. 
Whether  certain  matters  are  discretionary. 

1.  Of  granting  divorces.    See  DIVORCE,  1. 

2.  Setting  aside  a  default  or  dismissing  an  appeal  in  the  circuit  court 
of  Cook  county,  for  want  of  an  affidavit  of  merits.  See  PRACTICE  IN 
THE  CIRCUIT  COURT  OF  COOK  COUNTY. 

3.  Punishment  of  contumacious  toitness — how  far  discretionary.  See 
WITNESSES,  13. 

4.  Permitting  additional  evidence  after  the  testimony  is  closed.  See 
PRACTICE,  9. 

5.  Number  of  witnesses  to  be  certified  as  necessary.  See  WITNESSES,  4 

6.  Of  setting  aside  defaults.    See  DEFAULT,  1,  2. 

DIVORCE. 
Of  the  discretionary  power  to  grant  it. 

1.  The  statute  does  not  confer  upon  the  courts  an  unlimited  dis- 
cretion to  grant  divorces  whenever  they  may  deem  it  expedient  or 
advisable.  Their  power  to  act  is  derived  solely  from  the  statute,  and 
they  must  conform  strictly  to  its  requirements.  Thomas  v.  Thomas,  162. 

Desertion. 

2.  How  long.  The  statute  requires  that  desertion  shall  continue, 
without  cause,  for  the  space  of  two  years,  before  a  divorce  can  be  ob- 
tained in  this  State  for  that  cause,  and  courts  have  no  power  to  pre- 
scribe a  shorter  period.    Ibid.  162. 

Adultery. 

3.  What  not  considered  sufficient  proof  of— to  authorize  a  decree  of  di- 
vorce. In  a  suit  for  a  divorce  on  the  ground  of  adultery,  the  evidence 
simply  showed,  that  the  defendant  frequently  left  her  home  in  the 
absence  of  her  husband,  who  was  a  trader,  and  would  be  absent  several 
days  at  a  time  and  that  her  reputation  for  chastity  was  bad :  Held,  that 
this  proof  failed  to  establish  the  charge.    Ibid.  162. 

4.  In  that,  as  in  all  other  charges,  it  must  be  proved  by  direct  or 
circumstantial  evidence,  and  not  on  mere  suspicion,  or  even  on  bad 
reputation.    Ibid.  162. 

Felony. 

5.  Where  there  has  been  no  conviction.  It  is  no  ground  for  a  divorce, 
within  the  statute,  that  a  party  has  committed  a  larceny,  where  no 
conviction  has  been  had.  The  statute  declares  that,  to  be  a  cause  of 
divorce,  the  party  must  be  convicted  of  felony,  or  other  infamous 
crime.     Ibid.  162. 

6.  And  a  court  has  no  authority  to  convict  a  defendant,  ex  parte, 
upon  a  default,  of  a  felony  or  infamous  crime,  and  then  make  such  con- 
viction the  basis  of  a  decree  of  divorce.    Ibid.  162. 
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HOW  FAR  THE  LAW  FAVORS  DOWER. 

1.  It  is  said  that  the  law  favors  dower,  but  it  is  not  to  be  understood 
by  such  remark,  that  the  law  favors  a  claim  of  dower  which  the  claim- 
ant has  once  sought,  in  good  faith  and  for  a  valuable  consideration,  to 
relinquish,  and  has  done  whatever  at  the  time  was  deemed  necessary  to 
make  such  relinquishment  complete.    Johnson  v.  Montgomery  et  al.  185. 

Of  the  mode  of  relinquishment. 

2.  The  question  as  to  the  mode  in  which  a  deed  must  be  executed 
in  order  to  bar  dower,  is  purely  a  matter  of  local  law,  resting  on  the 
construction  of  our  own  statutes,  upon  which  the  decisions  of  courts 
in  other  States  can  have  little  weight.    Ibid.  185. 

3.  In  order  to  make  a  complete  and  valid  relinquishment  of  dower, 
the  statute  only  requires  that  the  wife  shall  sign  the  deed  with  her  hus- 
band, and  properly  acknowledge  it.  She  must  undergo  the  separate 
examination  which  the  law  requires,  of  which  fact  the  officer  before 
whom  such  examination  is  had,  must  properly  certify.    Ibid.  185. 

4.  A  married  woman,  by  signing  her  husband's  deed,  "joins"  in  it, 
and  if  she  is  properly  examined  before  an  officer,  and  causes  his  cer- 
tificate of  that  fact  to  be  placed  upon  the  deed,  her  dower  in  the  premi- 
ses is  barred,  notwithstanding  her  name  nowhere  appears  in  the  body 
of  the  deed.    Ibid.  185. 

5.  Under  our  statute,  it  is  not  necessary  that  the  wife,  joining  her 
husband  in  a  conveyance  of  his  property,  should  use  apt  words  of 
grant  in  her  own  name,  and  apply  them  in  the  body  of  the  deed,  for 
the  purpose  of  relinquishing  her  dower.    Ibid.  185. 

6.  On  the  26th  of  January,  1853,  J,  a  resident  of  the  State  of  Ohio, 
executed,  in  that  State,  a  deed  conveying  certain  lands  in  this  State  to 
I.  J's  wife  signed  the  deed  with  her  husband,  and  duly  acknowledged 
the  same  before  a  proper  officer.  The  certificate  was  in  proper  form, 
in  all  respects  conforming  to  the  requirements  of  the  statute,  but  the 
body  of  the  deed  did  not  describe  her  as  a  grantor,  nor  name  her  or 
her  dower  in  any  mode  whatever :  Held,  in  a  suit  by  J's  widow,  to 
obtain  dower  in  the  premises  so  conveyed,  that  this  deed  amounted  to 
a  complete  and  valid  relinquishment  of  her  dower,  under  the  act  of 
1845,  and  that  independently  of  the  act  of  1847.    Ibid.  185. 

AS  AGAINST  A  VENDOR'S  LIEN. 

7.  A  claim  for  dower  not  maintainable.  A  purchased  certain  lands 
from  B,  for  which  he  gave  his  promissory  notes  for  the  purchase  money. 
Afterwards,  A  re-conveyed  the  lands  to  B,  who  thereupon  surrendered 
the  notes,  but  A's  wife  failed  to  join  in  such  deed,  and  subsequently  he 
died :  Held,  in  a  suit  by  A's  widow,  for  assignment  of  dower,  that  her 
claim  could  not  be  maintained  ;  that  B's  lien,  which  was  that  of  a  ven- 
dor, was  superior  to  any  lien  or  right  of  dower  held  by  the  petitioner ; 
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and  as  that  lien  existed,  and  the  premises  were  re-conveyed  by  A, 
expressly  for  its  extinction,  and  to  obtain  a  release  from  the  payment 
of  the  purchase  money,  the  premises  passed,  free  from  any  right  of 
dower.    Hugunin  v.  Cochrane,  302. 

8.  In  such  case,  it  can  not  be  said  that  the  re-conveyance  by  A  in 
any  manner  operated  as  a  fraud  upon  the  wife's  right  of  dower.  B 
held  the  superior  lien,  and  the  re-conveyance  by  A,  which  was  made 
in  good  faith,  to  cancel  the  notes  and  relieve  him  from  their  payment, 
operated  as  a  bar  to  the  wife's  dower,  to  the  same  extent,  and  with 
equal  effect,  as  though  a  mortgage  had  been  given  on  the  premises, 
to  secure  the  purchase  money,  and  its  foreclosure  obtained.    Ibid.  302. 

Waiver  op  dower. 

9.  Claiming  share  in  purchase  money  of  land.  Where  a  widow,  upon 
renouncing  the  will  of  her  husband,  claims  her  share  of  the  purchase 
money  of  land  which  had  been  sold  by  him  in  his  life  time,  she  will,  no 
doubt,  cut  off  her  right  of  dower  in  the  lands  sold.  Skinner  et  al. 
Exrs.  v.  Newberry,  203. 

Laches — in  asserting  dower. 

10.  What  delay  will  bar  tJie  right.    See  LIMITATION'S,  2. 

EJECTMENT. 
Ouster— what  constitutes. 

As  between  tenants  in  common.    See  OUSTER,  1. 

ELECTIONS. 
Of  annual  elections. 

1.  In  towns  incorporated  under  the  general  law.  Under  the  general 
law  for  the  incorporation  of  towns,  it  is  made  the  duty  of  the  president 
and  board  of  trustees  to  give  at  least  ten  days'  notice,  before  the  expi- 
ration of  their  term  of  office,  of  the  time  and  place  for  the  election  of 
their  successors  in  office,  and  if  they  shall  neglect  to  give  such  notice 
before  the  expiration  of  their  term  of  office,  they  may  lawfully  do  so 
at  a  subsequent  time,  as  they  exercise  the  functions  of  their  office  until 
their  successors  are  elected.  The  People  ex  rel.  Young  v.  Trustees  of 
Town  of  Fairbury,  149. 

2.  The  general  rule  in  that  regard.  Where  the  members  of  a  corpo- 
poration  are  directed  to  be  annually  elected,  the  words  are  only  direc- 
tory, and  do  not  take  away  the  power  incident  to  the  corporation  to 
elect  afterwards,  when  the  annual  day  has,  by  some  means,  free  from 
design  or  fraud,  been  passed  by.    Ibid.  149. 

Calling  election  for  trustees  of  towns. 

3.  Of  the  form  thereof.  Under  the  general  law  for  the  incorporation 
of  towns,  the  people  elect  the  trustees  of  the  town,  as  such,  and  the 
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trustees  themselves  elect  one  of  their  number  as  president,  yet  in  giv- 
ing notice  for  such  election  it  is  proper  that  the  purpose  designated 
should  be  to  elect  a  board  of  "  president  and  trustees,"  according  to  the 
express  language  of  the  8th  section  of  that  law.  The  People  ex  rel. 
Young  v.  Trustees  of  Town  of  Fairbury,  149. 

4.  Remedy  by  mandamus  to  compel  the  calling  of  such  election.  See 
MANDAMUS. 

Registry  law. 

5.  An  election  to  subscribe  stock  to  the  American  Central  Railway 
as  provided  by  the  amendment  to  the  charter  of  said  railroad,  passed 
February  21,  1859,  is  not  within  the  registry  law.  The  People  ex  rel.  v. 
Supervisor,  etc.,  Ohio  Grove  Township,  192. 

Contested  elections. 

6.  Decision  of  the  circuit  court  final.  See  APPEALS  AND  WRITS 
OF  ERROR,  1. 


EMINENT  DOMAIN. 
Of  its  application. 

1.  The  doctrine  of  eminent  domain  is  strictly  applicable  only  to  the 
condemnation  of  property,  and  not  to  the  levy  and  collection  of  a  tax. 
Hancard  et  al.  v.  St.  Clair  and  Monroe  Levee  and  Drain.  Co.  et  al.  131. 

2.  Where  the  legislature  incorporated  a  company  whose  object  was 
to  levee  and  drain  a  certain  district  of  overflowed  lands,  the  attempt  to 
give  to  such  corporation,  which  was  a  mere  private  corporation,  the 
power  to  levy  a  tax  upon  the  lands  deemed  by  the  corporators  to  be 
benefited  by  the  proposed  improvement,  could  not  properly  be  referred 
to  the  doctrine  of  eminent  domain,  because  the  just  compensation 
required  to  be  made,  in  the  exercise  of  that  right,  must  be  determined  by 
some  impartial  agency,  and  not  by  those  interested  thereby  in  replen- 
ishing their  own  treasury.  That  would  be  merely  the  taking  of  the  prop- 
erty of  one  man  to  give  it  to  another.    Ibid.  131. 

Taking  private  property  for  public  use. 

3.  Of  the  compensation  therefor.  Where  the  land  of  an  individual 
is  condemned  for  public  use,  as  for  a  public  park  in  a  city,  and  the  dam- 
ages assessed  therefor,  until  the  damages  are  paid  the  land  can  not  be 
occupied  for  the  purpose  for  which  it  was  condemned ;  but  it  has  been 
held  such  damages  may  be  paid  by  the  benefits  conferred  upon  the 
owner  by  the  contemplated  improvement.  The  People  ex  rel.  South 
Park  Commissioners  v.  Williams,  63.  See  $OUTH  PARK  IN  CHI- 
CAGO. 

36— 51st  III. 
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EQUITABLE  ASSIGNEE. 
How  far  protected.    See  ASSIGNMENT,  2,  3. 

ERROR. 
Error   will    not    always   reverse.     See   PRACTICE    IN    THE 
SUPREME  COURT,  1,  2,  3,  4. 

ESTOPPEL. 

1.  As  to  ownership  of  property — as  sicorn  to  in  an  affidavit.  An  affida- 
vit in  replevin,  made  by  the  wife,  stated  that  the  property  belonged  to 
her  husband.  In  an  action  afterwards  brought  by  her,  for  damage 
done  to  such  property,  it  was  objected  that,  by  reason  of  such  affidavit, 
she  was  estopped  from  maintaining  the  suit :  Held,  that  although  the 
affidavit  was  strong  evidence  to  prove  that  the  property  belonged  to 
her  husband,  yet  it  could  not  be  considered  as  conclusive ;  that  she 
might  explain  the  affidavit  as  to  the  ownership  of  the  property,  and 
it  was  for  the  jury  to  determine  the  sufficiency  of  such  explanation. 
Snydacker  v.  Brosse,  357, 

EVICTION. 
Whether  necessary. 

To  recover  on  a  covenant  of  warranty.  See  COVENANTS  FOR 
TITLE,  2,  3. 

EVIDENCE. 
Judicial  notice. 

1.  As  to  who  are  the  officers  of  a  court.  The  circuit  courts  in  this 
State  will  take  judicial  notice  of  who  are  their  officers,  as,  for  instance, 
the  clerk/    Dyer  v.  Last,  Admr.  179. 

2.  So,  where  the  jurat  attached  to  an  affidavit,  of  non-residence  was 
signed  in  the  name  of  a  person,  by  another,  as  deputy,  without  any 
designation  of  the  official  character  of  the  principal  or  of  the  deputy,  the 
court  in  which  the  proceeding  is  pending  may  take  judicial  notice  that 
the  person  whose  name  was  signed  to  the  jurat  was  the  clerk  of  that 
court.    Ibid.  179. 

3.  Presumption  that  court  below  took  such  notice.  And  upon  such 
case  being  brought  to  the  appellate  court,  it  appearing  from  the  record 
that  the  same  person  whose  name  was  signed  to  the  jurat,  without  any 
official  designation,  had  issued  the  summons  in  the  case  as  clerk,  and 
had  also  signed  the  notice  of  publication  in  the  same  capacity,  this 
court,  upon  an  objection  being  made  that  the  jurat  to  the  affidavit  was 
not  signed  by  an  officer,  will  presume  that  the  court  below  took  judicial 
notice  of  the  official  character  of  such  person.    Ibid.  179. 
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EVIDENCE.    Judicial  notice.     Continued. 

4.  Former  decision.  This  case  differs  from  the  case  of  McDermaid  v. 
Russell,  41  111.  489,  in  the  fact,  that  the  record  discloses  that  the  affida- 
vit was  sworn  to  before  an  officer  of  the  court.  In  that  case,  so  far  as 
the  record  disclosed,  the  affidavit  was  not  sworn  to  before  any  officer. 
Dyer  v.  Last,  Admr.  179. 
Parol  evidence. 

5  To  vary  a  written  instrument.  The  principle  is  well  settled,  that 
a  written  instrument  can  not  be  varied  by  parol  evidence.  The  instru- 
ment must  speak  for  itself,  unless  there  be  a  latent  ambiguity,  which 
may  be  explained  by  such  evidence.    Hutton  v.  Arnett,  198. 

6.  To  show  what  property  was  included  in  a  mortgage.  Parol  evidence 
is  inadmissible  for  the  purpose  of  showing  that  other  property,  not 
answering  the  written  description  in  a  mortgage,  was  intended  to  be 
included  by  the  mortgagor.    Ibid.  198. 

7.  Former  decision.  The  case  of  Myers  v.  Ladd,  26  111.  415,  is  not  in 
conflict  with  this  principle.    Ibid.  198. 

8.  Where,  at  the  time  of  a  sale  of  book  accounts,  a  written  contract 
was  executed,  specifying  the  terms  of  the  assignment,  and  the  instru- 
ment contained  no  warranty  that  such  accounts  were  collectible,  parol 
evidence  can  not  be  received  to  add  to  its  terms,  by  proving  there  was 
such  warranty     Robinson  v.  McNeill,  225. 

9.  To  vary  the  terms  of  a  warehouse  receipt.  A  warehouse  receipt 
given  by  a  warehouseman  for  grain  received  in  store,  is  the  contract  of 
the  parties,  and  parol  evidence  is  not  admissible  to  vary  its  terms. 
Leonard  v.  Dunton  et  al.  482. 

Admissions. 

10.  From  recitals  in  a  bond.  Where  in  a  prosecution  for  bastardy, 
it  was  objected,  on  error,  that  it  did  not  appear  the  complaint  was  made 
by  the  mother  of  the  child,  it  was  held,  that  a  recital,  in  the  bond  given 
b}r  the  defendant  for  his  appearance,  that  complaint  had  been  made  by 
a  certain  person  that  she  had  been  delivered,  etc.,  was  an  admission 
that  the  complaint  was  made  by  the  mother,  and  such  recital  supplied 
the  omission  of  the  complaint  from  the  record,  and  gave  the  court  juris- 
diction in  that  regard.     Cook  v.  The  People,  143. 

11.  And  where  such  bond  recited  that  the  complaint  was  made  by  a 
certain  person,  "an  unmarried  woman,"  such  recital  was  held  to  be  an 
admission  that  the  mother  of  the  child  was  an  unmarried  woman. 
Ibid.  143. 

Construction  of  evidence. 

12.  As  to  price  of  goods  sold,  and  at  what  place.  In  an  action  on  the 
case  to  recover  the  value  of  thirty  barrels  of  wbiskey — 1,264  gallons — 
one  of  the  plaintiffs  testified  "that  they  shipped,  on  the  28th  of  Decem- 
ber, 1866,  over  the  Peoria,  Pekin  &  Jacksonville  Railroad,  to  St.  Louis, 
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by  way  of  Peoria,  and  consigned  to  H.  D.  Meyer  &  Co.,  St.  Louis, 
thirty  barrels — 1,264  gallons —  whiskey,  then  worth  $2.25,  and  twenty 
barrels  pork,  worth  $20  per  barrel :"  Held,  that  a  fair  construction  of 
the  evidence  would  apply  this  value  to  the  market  value  per  gallon 
at  St.  Louis,  the  place  of  its  destination.  Toledo,  Peoria  &  Warsaw 
Railway  Co.  v.  Kickler  et  al.  157. 
Evidence  admissible  for  any  purpose. 

13.  Should  not  be  excluded.  Where  evidence  is  admissible  for  some 
but  not  for  other  purposes,  the  court  should  not  exclude  it  from  the 
jury,  but  if  it  be  apprehended  that  it  might  mislead  the  jury,  its-  appli- 
cation should  be  directed  by  proper  instructions.  Farwell  et  al.  v. 
Warren,  467. 

Exclusion  of  improper  evidence. 

14.  It  should  not  be  admitted  even  with  an  explanation.  Where  a 
party  offers  matter  in  evidence  which  is  not  properly  admissible,  the 
opposite  party  has  the  right  to  have  it  entirely  excluded  from  the  jury ; 
and  its  admission,  even  with  an  explanation  from  the  court  to  the  jury 
as  to  its  legal  bearing,  is  erroneous.     Cridley  v.  Bingham,  153. 

15.  So,  in  an  action  of  ejectment,  where  the  plaintiff  sought  to  prove 
statements  made  by  the  vendor  of  the  defendant,  after  the  sale  to  him, 
relative  to  facts  affecting  the  title  of  the  defendant,  the  statements  were 
admitted  against  the  objection  of  the  defendant,  with  an  explanation  by 
the  court,  that  such  statements  were  not  evidence  against  the  defend- 
ant, but  were  evidence  against  his  vendor :  it  was  held,  their  admission 
was  erroneous,  notwithstanding  the  explanation  of  the  court,  as  they 
would  be  likely  to  mislead  the  jury.    Ibid.  153. 

Burden  of  proof. 

16.  In  establishing  a  statutory  right.  Where  a  party  seeks  to  justify 
an  act,  as  being  authorized  by  statute,  it  devolves  upon  him  to  show 
that  he  is  within  the  conditions  of  the  law  which  is  claimed  to  be  the 
warrant  of  his  authority.    Ei'linger  v.  Boneau,  94. 

17.  Impounding  stock  in  Monroe  and  other  counties,  under  act  of  1867. 
So,  where  under  the  provisions  of  the  aGt  of  1867,  entitled,  "An  act  to 
prevent  domestic  animals  from  running  at  large  in  the  counties  of  Mon- 
roe, St.  Clair  and  other  counties,"  a  party  who  seeks  to  justify  the 
taking  up  and  impounding  of  stock  under  that  law,  must  show  that  he 
is  a  householder.    Ibid.  94. 

18.  When  upon  the  defendant  in  chancery.  Where  a  defendant  in 
chancery,  in  his  answer,  admits  all  the  allegations  in  the  bill,  and  seeks 
to  avoid  them  by  setting  up  new  matter  not  responsive  to  the  bill,  and 
a  replication  is  interposed,  the  onus  of  proving  the  new  matter  is  upon 
the  defendant,  and  the  complainant  has  no  facts  to  prove,  as  a  party  is 
not  required  to  prove  facts  alleged  in  his  pleadings,  which  are  admitted 
by  the  pleadings  of  the  opposite  party.  And  this  is  the  rule,  though 
the  answer  which  sets  up  such  new  matter  be  sworn  to.  Pankey, 
Admr.  et  al.  v.  Raum,  88, 
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19.  Waiver  of  vendor's  lien.  In  a  suit  to  enforce  a  vendor's  lien,  the 
burden  of  proof  of  a  waiver  of  the  lien,  by  the  taking  of  independent 
security,  rests  upon  the  party  alleging  it.     Wilson  v.  Lyon,  166. 

Statements  of  an  agent. 

20.  Whether  admissible  to  charge  the  principal.  The  statements  of  an 
agent  are  admissible,  to  charge  the  principal,  only  when  they  are  a  part 
of  the  res  gestae.  They  are  not  admissible  when  made  out  of  the  pres- 
ence of  the  principal,  and  to  a  third  person  having  nothing  to  do  with 
the  subject  matter,  and  at  a  time  when  the  agent  was  not  engaged  in  the 
business  to  which  the  controversy  relates.     WJiiteside  v.  Margaret,  507. 

Mode  of  proving  an  agency. 

21.  An  agency  can  not  be  proven  by  the  mere  statement  of  the 
alleged  agent.    Ibid.  507. 

Statements  of  vendor  as  to  title  of  vendee. 

22.  When  admissible,  and  when  not.  The  statements  and  declarations 
of  a  vendor  in  reference  to  ownership  of  the  property  sold,  made  before 
the  sale,  are  admissible  on  an  issue  of  ownership,  where  the  vendee  is 
a  party ;  such  declarations  bind  parties  and  privies,  and  the  vendee  is 
a  privy.    Bandegger  v.  Ehrhardt  et  al.  101. 

23.  But  declarations  of  the  vendor  in  reference  to  the  ownership  of 
the  property,  made  after  the  sale,  are  not  admissible  in  evidence  to 
defeat  the  title  of  his  vendee,  unless  the  vendee  is  present  at  the  time 
such  declarations  are  made,  and  either  expressly  or  tacitly  assents  to 
their  truth.    Ibid.  101. 

24.  The  statements  of  a  vendor  of  land  made  after  the  sale,  are  not 
admissible  for  the  purpose  of  showing  the  transaction  was  fraudulent, 
or  to  prove  any  other  fact  affecting  the  title  of  the  vendee.  Oridley  v. 
Bingham,  153. 

TO  ESTABLISH  A  TRUST  BY  PAROL. 

25.  Degree  of  evidence  required.  Even  in  that  class  of  cases  in  which 
a  trust  can  be  established  by  parol,  such  evidence  is  not  regarded  with 
favor,  and  the  court  will  not  act  upon  it  if  it  be  not  strong  and  irre- 
fragable, or  if  it  be  contradicted  by  other  testimony.  Lantry  et  al.  v. 
Lanlry,  458. 

Sufficiency  of  proof. 

26.  That  a  woman  is  unmarried.  In  a  proceeding  for  bastardy  a 
jury  may  infer  that  the  mother  was  an  unmarried  woman,  from  the 
fact  appearing  that  the  defendant  had  paid  his  attentions  to  her  as  such. 
Cook  v.  The  People,  143. 

Proof  of  value  of  property. 

27.  Of  the  mode  thereof.  In  an  action  to  recover  damages  for  the 
breach  of  a  contract  to  convey  land,  the  plaintiff,  in  order  to  show  the 
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value  of  the  premises  in  controversy,  will  be  permitted  to  prove,  not 
only  the  worth  of  other  adjacent  property,  at  or  near  the  date  of  such 
contract,  but  even  the  value  of  lands  of  a  different  quality,  lying  in  the 
immediate  vicinity,  leaving  it  for  the  jury  to  determine  the  difference 
in  value.     White  et  al.  v.  Harmann,  243. 

28.  Not  confined  to  experts.  And  in  such  cases,  any  person  knowing 
the  property  and  its  value,  may  testify  upon  that  question.  Proof  of 
the  value  of  the  property,  need  not  be  confined  to  persons  only  who 
are  engaged  in  buying  and  selling  real  estate.  Such  knowledge  is  not 
scientific.    Ibid.  243. 

29.  In  an  action  of  trespass.  In  an  action  of  trespass  to  recover  for 
injury  to  personal  property,  it  is  competent  for  the  plaintiff  to  prove  the 
value  of  the  property,  as  one  of  the  modes  to  ascertain  the  injury  it 
had  sustained.    FarweU  et  al.  v.  Warren,  467. 

In  action  for  breach  of  promise  to  marry. 

30.  It  is  competent,  in  an  action  for  a  breach  of  promise  of  mar- 
riage, for  the  plaintiff   to  prove  that  she  appeared  to  be  sincerely 

,  attached  to  the  defendant.    Sprague  v.  Craig,  288. 
Evidence  of  general  character. 

31.  Wlien  admissible.  Where  a  defendant,  in  an  action  for  a  breach 
of  promise  of  marriage,  to  avoid  a  recovery  of  damages  for  the  breach, 
and  in  justification  of  the  breach,  introduces  evidence  that  the  plaintiff 
has  been  guilty  of  the  crime  of  procuring  an  abortion,  or  of  acts  of 
unchastity,  it  is  admissible  for  the  plaintiff,  in  such  case,  to  rebut  such 
testimony  by  evidence  of  general  good  character,  and  thereby  render 
it  improbable  that  the  charge  is  well  founded.    Ibid.  288. 

In  an  action  for  crim.  con. 

32.  Collusion  of  parties — when  a  bar.  In  an  action  by  a  former  hus- 
band against  the  seducer  of  his  divorced  wife,  for  damages  resulting 
therefrom,  evidence  of  collusion  between  the  husband  and  wife  in  bring- 
ing the  suit,  is  not  admissible  in  bar  of  such  action.  But  if  the  offense 
of  the  defendant  had  been  the  result  of  collusion  between  the  plaintiff 
and  his  wife,  or  of  connivance  on  the  part  of  the  plaintiff,  evidence  of 
such  collusion  would  bar  the  action.    Bea  v.  Tucker,  110. 

Books  of  account. 

33.  WJien  admissible  in  evidence.  In  an  action  by  the  payee  against 
the  maker  of  promissory  notes,  it  appeared  there  were  mutual  dealings 
between  the  parties,  and  the  defendant  presented  in  evidence  the  receipt 
of  the  plaintiff,  subsequent  to  the  date  of  the  notes,  in  full  of  all 
demands :  it  was  held,  he  had  the  right  to  give  in  evidence  his  books  of 
account,  for  the  purpose  of  showing  by  entries  therein  how  he  had  paid 
the  notes,  and  so  account  for  the  giving  of  the  receipt  by  the  plaintiff. 
Taliaferro  v.  Ives,  Admr.,  247. 
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34.  "Without  the  statute  of  1867,  the  defendant  in  such  case  would 
have  been  entitled  to  introduce  his  books  of  account  in  evidence.  Boyer 
v.  Sweet,  3  Scam.  120.  And  the  statute  does  not  materially  change  the 
rule  there  announced.     Taliaferro  v.  Ives,  Admr.,  247 

In  proceeding  by  garnishment. 

35.  Proof  of  payment  of  checks.  In  a  proceeding  against  a  bank  as 
a  garnishee,  checks  on  the  bank,  drawn  by  the  debtor  and  honored  by 
the  bank,  dated  after  the  service  of  the  writ,  and  before  answer  made, 
are  admissible  as  tending  to  prove  the  liability  of  the  garnishee,  and 
they  establish  a  prima  facie  presumption  that  the  money  so  drawn  was 
that  of  the  debtor.     Young  v.  First  National  Bank  of  Cawo,  73. 

Experts. 

36.  When  not  required.  In  an  action  to  recover  damages  for  breach 
of  a  contract  to  convey  land,  proof  of  the  value  of  the  land  is  not  con- 
fined to  experts,  but  any  one  knowing  the  value  may  testify.  White  et 
al.  v.  Hermann,  243. 

Preserving  evidence  in  the  record. 

37.  Not  necessary  in  proceedings  for  an  order  to  sell  land  of  an  estate 
to  pay  debts.    Bree  et  al.  v.  Bree,  Admr.  367. 

Preserving  evidence  in  chancery. 

Necessity  therefor.     See  CHANCERY,  7,  8. 

Evidence  in  mitigation  of  damages.    See  MEASURE  OF  DAMA- 
GES, 14  to  22. 

Pecuniary  condition  of  parties. 

Evidence  in  respect  thereto.    See  MEASURE  OF  DAMAGES,  16, 17. 

Proof  of  adultery. 

As  a  ground  for  divorce — of  its  sufficiency.    See  DIVORCE,  3,  4. 

Evidence  in  criminal  cases.    See  CRIMINAL  LAW,  5  to  14. 

Evidence   under    certain   issues.      See  PLEADING  AND    EVI- 
DENCE, 1  to  7. 

Proof  of  fraud. 

Of  tlie  manner  thereof.    See  FRAUD,  4. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bill  of  exceptions. 

1.  When  necessary.  Where  the  defendant  against  whom  a  default 
has  been  entered,  filed  a  demurrer  to  the  declaration  on  the  same  day 
the  default  was  taken,  but  the  record  fails  to  show  which  was  the  prior 
act,  in  the  absence  of  proof  in  that  respect,  it  will  be  presumed  the 
default  was  properly  entered.  The  rights  of  the  defendant  who  claimed 
that  the  demurrer  was  pending  at  the  time  the  default  was  taken,  could 
be  preserved  in  such  case,  by  the  entering  of  a  motion  during  the  term, 
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Bill  of  exceptions.  Continued. 
to  set  aside  the  default,  and  proving  that  a  demurrer  had  been  filed 
before  the  default  was  taken ;  then,  on  failure  of  the  court  to  allow  the 
motion,  the  testimony,  together  with  the  motion,  could  be  preserved  in 
the  record,  and  the  error  could  be  availed  of.  Schuh  v.  D'Oench  et 
al.  85. 

2.  Qf  compelling  a  judge  to  sign  them.  Upon  a  trial  of  a  contested 
election  case,  the  decision  of  the  circuit  court  being  final,  the  judge 
trying  the  cause  will  not  be  compelled  to  sign  a  bill  of  exceptions  in 
reference  thereto.     The  People  ex  ret.  Creen  v.  Smith,  177. 

EXCESSIVE  DAMAGES.    See  NEW  TRIALS,  2,  3. 

EXECUTION. 

Execution  sales. 

Of  the  sale  of  land  of  an  estate  as  a  means  of  subjecting  it  to  tlie  pay- 
ment  of  other  debts.    See  ADMINISTRATION  OF  ESTATES,  12. 

EXECUTORS.    See  WILLS,  5.  ADMINISTRATION  OF  ESTATES,  11. 

EXPERTS.    See  EVIDENCE,  28. 

FEES. 
Police  magistrate  op  town  of  Carlyle. 

1.  Fee  for  trial  of  causes.  Under  the  law  regulating  the  fees  of  the 
police  magistrate  of  the  town  of  Carlyle,  that  officer  is  not  authorized 
to  charge  a  fee  of  two  dollars  per  day  for  the  trial  of  causes,  except  in 
actions  of  forcible  entry  and  detainer.     Town  of  Carlyle  v.  Sharp,  71. 

FEIGNED  ISSUE.    See  CHANCERY,  5,  6,  8. 

FENCING  RAILROADS.    See  RAILROADS,  1,  2. 

FILING. 
Filing  a  declaration. 

What  constitutes.    See  PRACTICE,  1. 
Filing  papers  in  a  cause. 

Allowable  at  any  time.    Same  title,  4- 

FORCIBLE  ENTRY. 

Right  of  the  owner  in  fee.    See  TRESPASS,  1. 
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FORCIBLE  ENTRY  AND  DETAINER. 

IS  A  POSSESSORY  ACTION. 

1.  Title  not  involved.  The  right  of  possession  alone  is  involved  in 
an  action  of  forcible  entry  and  detainer,  which  is  wholly  independent 
of  title.    Smith  et  al.  v.  Hollenback  et  al,  223. 

FORMER  DECISIONS. 
Parol  evidence. 

1.  To  show  wltat  property  was  intended  to  be  included  in  a  mortgage. 
The  case  of  Myers  v.  Ladd,  26  111.  415,  is  not  in  conflict  with  the  ruling 
in  Hutton  v.  Arnett,  198.    See  EVIDENCE,  5,  6,  7. 

Form  of  action  in  justices'  courts. 

2.  The  form  of  action  in  suits  before  justices  of  the  peace  is  imma- 
terial, the  question  being,  do  the  matters  of  complaint  and  grievance 
come  within  the  jurisdiction  of  the  justice.  Vaughan  v.  Thompson  et  al. 
15  111.  39 ;  Swingley  v.  Haynes,  22  ib.  216.  Nor  is  the  case  of  Gates 
v.  City  of  Aurora,  44  111.  121,  in  conflict  with  this  view.  Thompson  v. 
Sutton,  213. 

Chattel  mortgages. 

3.  Of  actual  notice  to  junior  mortgagee.  A  chattel  mortgage  not 
acknowledged,  is  void,  as  against  a  junior  mortgagee,  even  though  he 
have  actual  notice  thereof.  The  same  rule  is  announced  in  Forrest  v. 
Tinkham,  29  111.  141 ;  Porter  v.  Dement,  35  ib.  478,  and  Frank  v.  Miner, 
50  ib.  444.  The  cases  of  Van  Pelt  v.  Knight,  19  111.  535,  and  Hathorn  v. 
Lewis,  22  ib.  395,  are  not  in  conflict  with  this  doctrine.  Sage  v.  Brown- 
ing, 217. 

Usury,  under  act  of  1857. 

4.  What  constitutes.  Under  the  interest  law  of  1857,  a  promissory 
note  bearing  twelve  per  cent,  interest  per  annum,  is  usurious.  That 
act  prohibits  the  taking  of  any  greater  rate  than  ten  per  cent,  per 
annum  upon  any  kind  of  contract  or  for  any  species  of  consideration. 
Such  a  case  is  not  controlled  by  that  of  McOill  v.  Ware,  4  Scam.  21,  in 
which  it  was  held,  that  the  taking  of  a  legal  rate  of  interest  in  advance, 
by  deducting  it  from  the  sum  loaned,  was  not  usurious.  But  that  case 
was  decided  upon  the  authority  of  cases  in  other  courts  upon  statutes 
that  declared  a  forfeiture  of  the  whole  debt,  for  usury,  and  in  this 
State,  at  that  time,  there  was  a  forfeiture  of  three-fold  the  usury 
reserved;  and  it  is  doubted  whether  such  a. rule  would  have  obtained 
had  the  forfeiture  been  no  more  than  the  interest.  Hamill  v.  Mason 
et  al.  488. 

FRAUD. 

False  representations. 

1.  By  a  purchaser.  Where  a  party,  by  means  of  false  and  fraudu- 
lent representations  concerning  his  pecuniary  responsibility,  procures 
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from  another  a  contract  for  the  sale  and  delivery  to  him  of  certain  prop- 
erty, the  latter  is  discharged  from  performance  of  the  agreement  upon 
discovery  of  the  fraud  practiced  upon  him.    Fraud  vitiates  all  con- 
tracts.   Deere  et  al.  v.  Lewis  et  al.  254. 
Both  parties  must  participate. 

2.  To  avoid  a  sale  upon  the  ground  that  it  was  fraudulent,  as  to 
creditors,  it  must  appear  that  both  the  vendor  and  vendee  were  par- 
ties to  the  fraud.     Gridley  v.  Bingham,  153. 

Privity  of  contract. 

3.  Whether  essential,  to  give  a  remedy.  In  an  action  on  the  case 
against  two,  for  fraud  practiced  by  the  defendants  in  selling  to  the  plain- 
tiff certain  shares  of  stock  in  a  pretended  company,  which  had  no  exist- 
ence, it  was  held  not  essential  to  a  recovery  that  there  should  be  a  pri- 
vity of  contract  between  the  plaintiff  and  both  the  defendants ;  but  it 
was  sufficient  if  one  of  them  made  fraudulent  representations,  as  in 
signing  the  fraudulent  certificates  of  stock  which  were  sold,  and  thereby 
enabled  his  co-defendant  to  defraud  the  plaintiff  in  the  sale  of  such  cer- 
tificates.   Bauman  et  al.  v.  Bowles,  380. 

Proof  of  fraud. 

4.  Of  the  manner  tliereof.  Fraud,  like  all  other  facts,  may  be  proved 
by  circumstances.  Not,  however,  by  circumstances  that  merely  raise  a' 
suspicion ;  and  when  they  are  so  strong  as  to  produce  conviction  of  the 
truth  of  the  charge,  although  some  doubt  may  remain,  it  will  be  con- 
sidered as  proved.  This  is  believed  to  be  the  extent  of  the  rule,  that 
fraud  must  be  proved.    Bryant  et  al.  v.  Simoneau  et  al.  324. 

Mortgagor  of  stock  of  goods. 

5.  Permitted  by  the  mortgage  to  sell—, fraudulent.  See  MORTGAGES, 
14  to  18. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

GAMING. 
What  constitutes. 

1.  Betting  on  a  horse  race  is  gaming,  within  the  meaning  of  our 
statute  which  provides  for  recovering  back  money  lost  in  gaming. 
Garrison  et  al.  v.  McGregor,  4,73. 

Training  a  horse  for  a  race. 

2.  Of  a  recovery  for  services  therefor.  Where  a  party  brought  his 
action  to  recover  for  services  rendered  in  fitting  a  horse  for  a  race,  on 
which  money  was  bet,  it  was  held,  that  the  services  rendered,  whether 
the  race  was  run  or  not,  being  in  aid  of  an  offense  prohibited  by  statute, 
was  in  violation  of  law,  and  he  could  not  recover.  Mosher  v.  Griffin  et 
al.  184. 
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Shoeing  and  feed  for  such  horse. 

3.  But  for  money  laid  out  and  expended  for  the  shoeing  and  feed  of 
the  horse,  while  under  training,  it  not  necessarily  being  a  part  of  a  gam- 
ing transaction,  he  was  entitled  to  recover.    Mosher  v.  Griffin  et  al.  184. 

Measure  of  damages. 

4.  In  an  action  to  recover  back  money  lost  in  gaming.  See  MEAS- 
URE OF  DAMAGES,  9. 

GARNISHMENT. 
What  may  be  reached  thereby. 

1.  Of  indebtedness  accruing  to  the  debtor  after  service  of  the  writ.  The 
garnishee  is  required  to  answer  and  make  full  discovery  in  reference  to 
any  indebtedness  to  the  debtor,  or  property  or  effects  in  his  hands  up 
to  the  time  of  making  his  answer,  and  is  not  limited  in  that  regard  to  the 
date  of  service  of  the  writ.     Young  v.  First  National  Bank  of  Cairo,  73. 

GRANT  OF  POWER, 

AS  DISTINGUISHED  FROM   A  LEGISLATIVE  PROHIBITION.      See  UNIVER- 
SITY OF  CHICAGO. 
Grant  of  police  power. 

May  be  revoked  by  the  State.    Same  title. 

GUARANTY. 
What  constitutes. 

1.  Of  "  accepting  "  an  account,  by  a  third  person.  Where  a  merchant 
sells  goods  to  another,  upon  an  arrangement  that  a  third  party  is  to  col- 
lect the  account  and  pay  the  same  to  the  merchant,  for  which,  as  col- 
lector, he  is  to  receive  a  commission  of  ten  per  cent.^  and  such  third 
party  is  furnished  with  duplicate  bills  of  account,  which  are  made  out 
in  the  name  of  the  purchaser,  and  across  the  face  of  the  bills  retained 
by  the  merchant,  such  third  party  writes  the  word  "  accepted,"  to  which 
he  affixes  his  signature,  in  an  action  by  the  merchant  against  him  for 
the  amount  of  the  bills  so  accepted,  and  remaining  unpaid,  it  was  held, 
that  the  credit  so  given  was  given  to  the  purchaser,  and  that  the  word 
"  accepted,"  written  on  an  account,  does  not  import  a  guaranty  of  its 
payment  by  the  person  making  the  endorsement,  and  that  under  such 
an  agreement  he  could  only  be  held  to  reasonable  care  and  diligence  in 
the  performance  of  the  undertaking,  and  not  liable  as  guarantor. 
Hatch  v.  Antrim,  106. 

Rights  of  guarantor. 

2.  Before  he  is  damnified.  A  mere  guarantor  of  a  promissory  note, 
which  is  also  secured  by  a  deed  of  trust,  can  not  insist  upon  a  foreclosure 
and  the  payment  of  the  money  to  him,  without  having  paid  the  debt 
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or  been  in  any  way  damnified.  He  has  no  right  of  recovery,  either  at 
law  or  in  equity,  until  he  has  discharged  the  debt.  JDarst  v.  Bates  et 
cd.  439. 

3.  A  mere  surety,  or  person  ultimately  liable,  can  not  sue  and  recover 
until  he  has  paid  the  debt,  or  in  some  manner  has  been  damnified. 
Ibid.  439. 


HIGHWAYS. 
Of  bridges  across  navigable  streams. 

Of  the  powers  and  rights  of  municipal  corporations  in  respect  tJwreto. 
See  NAVIGABLE  STREAMS,  4  to  7. 

HOMESTEAD. 
Purchase  money. 

1.  What  constitutes.  A  purchaser  of  land  went  into  possession  and 
occupied  it  as  a  homestead.  While  so  in  possession  he  procured  a  third 
person  to  pay  the  purchase  price  to  the  vendor,  promising  to  execute  a 
mortgage  to  secure  the  re-payment  of  the  money  as  soon  as  he  obtained 
a  deed.  He  obtained  the  deed,  but  refused  to  execute  the  mortgage. 
Upon  bill  filed  by  the  party  paying  the  money,  against  the  purchaser, 
to  enforce  his  lien  upon  the  land,  it  was  held,  that  the  money  paid  by 
the  complainant,  having  been  paid  by  him  directly  to  the  vendor  for  the 
purpose  of  having  the  land  conveyed  to  the  purchaser,  must  be  regarded 
as  the  purchase  money  of  the  premises,  against  which  the  defendant 
could  not  assert  a  homestead  exemption.    Mages  v.  Magee,  500. 

IMPROVEMENTS. 
Of  their  allowance  on  redemption.    See  REDEMPTION,  2. 

INCUMBRANCE. 
What  constitutes. 

1.  A  right  of  way  in  a  railroad  company.  Where  the  owner  of  a 
tract  of  land  had  conveyed  to  a  railroad  company  a  right  of  way  over 
the  same,  upon  which  the  company  had  built  and  were  operating  their 
road,  and  subsequently  thereto  such  owner  conveys  the  same  land  to 
another,  by  deed  purporting  to  pass  the  fee  to  the  entire  tract,  without 
any  reservation  in  respect  to  such  right  of  way,  the  easement  so  held 
by  the  railroad  company  is  an  incumbrance  upon  the  land,  and  its 
existence  constitutes  a  breach  of  a  covenant  against  incumbrances  con- 
tained in  the  deed,  for  which  the  covenantee  may  maintain  his  action. 
Beach  v.  Miller,  206. 
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INJUNCTIONS. 
Amended  injunction  bond. 

1.  When  properly  filed.  The  original  injunction  bond  filed  in  a  cause 
was  insufficient,  and  a  motion  was  made  to  dissolve  the  injunction  on  that 
ground ;  thereupon  the  complainant  moved  for  leave  to  file  an  amended 
bond,  and  an  amended  bond  was  filed :  Held,  that  upon  an  order  of  the 
court  refusing  the  motion  to  dissolve  the  injunction,  the  amended  bond 
would  be  presumed  to  be  properly  upon  the  files,  even  in  the  absence 
of  an  order  of  court  expressly  granting  leave  for  it  to  be  filed ;  and  in 
an  action  upon  such  bond,  it  could  not  be  alleged  against  it,  it  was  filed 
without  leave  of  the  court.    Fami  et  al.  v.  Tesson  et  al.  393. 

Damages  on  dissolution. 

2.  Of  tlie  measure  of  damages.  Upon  a  suggestion  of  damages  on  the 
dissolution  of  an  injunction,  the  assessment  should  rest  upon  equitable 
grounds,  and  should  not  exceed  the  damages  actually  sustained.  Col- 
lins et  al.  v.  Sinclair  et  al.  328. 

3.  So,  where  a  lessee  of  premises  sued  out  an  injunction  against 
a  prior  lessee  of  the  same  premises,  whose  term  had  expired,  to  prevent 
him  from  harvesting  a  crop  of  rye  which  he  had  sown  while  he  was  in 
possession,  and  the  complainant  harvested  the  rye  himself,  the  court, 
upon  the  hearing,  properly  found  that  two-thirds  of  the  rye  belonged 
to  the  defendant,  and  dissolved  the  injunction :  Held,  that  upon  a 
suggestion  of  damages,  the  court,  in  ascertaining  the  value  of  the  two- 
thirds  of  the  rye,  should  allow  the  expense  of  harvesting  the  entire  crop, 
which  the  defendant  would  have  had  to  pay.    Ibid.  328. 

4.  Allowance  of  attorney'1  s  fees.  Upon  an  assessment  of  damages  in 
such  a  case,  which  involved  only  two-thirds  of  twenty  acres  of  rye,  and 
attended  with  no  special  difficulty  or  unusual  litigation,  the  sum  of  $176 
was  considered  unreasonable  as  an  attorney's  fee,  for  a  single  lawyer  or 
firm,  to  be  allowed  to  the  defendant.    Ibid.  328. 

5.  Nor  can  the  defendant  in  an  injunction  be  permitted  to  lay  the 
foundation  for  large  damages  against  the  complainant,  by  employing  an 
unnecessary  number  of  counsel.    Ibid.  328. 

6.  Allowing  defendant's  own  expenses.  Neither  are  the  defendant's 
own  expenses  a  proper  subject  of  allowance  upon  such  an  assessment. 
Ibid.  328. 

INSTRUCTIONS. 

Whethek  question  of  law  or  pact. 

1.  Unreasonable  and  vexatious  delay  of  payment.  Where  interest  is 
sought  to  be  recovered  because  of  such  delay,  it  is  error  for  the  court 
to  instruct  the  jury  that  they  may  allow  interest,  because  the  question, 
whether  there  has  been  an  unreasonable  and  vexatious  delay  of  pay- 
ment is  one  of  fact  for  the  jury.    Davis  et  al.  v.  Kanaga,  170. 
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INSTRUCTIONS. 
Whether  question  of  law  or  fact.     Continued. 

2.  Existence  of  a  contract.  Whether  a  contract  exists,  is  a  question 
of  fact  for  the  jury,  and  should  not  be  assumed  in  an  instruction  given 
by  the  court.     Chichester  v.  Whiteleather,  259. 

INSURANCE. 
Who  may  insure. 

1.  Mortgagor  and  mortgagee.  Any  person  having  an  interest  in  prop- 
erty may,  through  an  insurance,  indemnify  himself  against  loss  by  fire. 
Mortgagor  and  mortgagee  have  each  an  insurable  interest.  The  inter- 
est of  both  may  be  covered  in  one  policy,  or  each  may  take  out  a 
separate  policy.    Honore  v.  Lamar  Fire  Insurance  Co.  409. 

Insurance  by  a  mortgagee. 

2.  Subrogation.  The  maker  of  a  note  deposited  with  the  payee,  as 
collateral  security,  certain  personal  property,  upon  which  the  mort- 
gagee effected  an  insurance,  in  his  own  name,  at  his  own  cost, 
without  privity  with  the  mortgagor  and  without  his  knowledge. 
A  loss  occurring,  the  insurer  paid  the  policy  to  the  mortgagee  and 
received  an  assignment  of  the  note  :  Held,  that  payment  of  the  mort- 
gagee's policy  did  not  operate  to  extinguish  the  debt  of  the  mortgagor, 
but  the  insurer  was  entitled  to  be  subrogated  to  the  claim  of  the  mort- 
gagee, and  could  recover  upon  the  note.    Ibid.  409. 

3.  If  the  insurance  had  been  effected,  however,  at  the  request  or  by 
the  authority  of  the  mortgagor,  or  at  his  expense,  or  under  circum- 
stances that  would  make  him  chargeable  with  the  premium,  it  seems  he 
would  have  been  entitled  to  its  benefits,  by  applying  the  money  paid 
in  extinguishment  of  so  much  of  his  debt.    Ibid.  409. 

Upon  stock  of  goods  on  sale. 

4.  Covers  additions  thereto.  A  policy  of  insurance  upon  a  stock  of 
goods,  which  is  being  constantly  sold  and  replenished,  covers  as  well  the 
new  purchases  as  the  stock  on  hand  at  the  date  of  the  policy.  Peoria 
Marine  and  Fire  Ins.  Co.  v.  Anapow,  283. 

5.  But  in  order  that  goods  subsequently  purchased  shall  become  a 
part  of  the  stock  in  trade  so  as  to  be  covered  by  the  insurance  thereon, 
it  is  not  enough  that  other  goods  are  purchased,  but  it  must  appear 
they  became  a  part  of  the  stock,  from  which  sales  were  to  be  made  as 
from  the  general  stock,  of  which  it  may  be  claimed  the  new  purchases 
became  a  part.    Ibid.  283. 

Prohibited  risks. 

6.  As  distilleries  and  steam  saiomills.  Where,  by  the  terms  of  a  policy 
of  insurance,  it  is  forbidden  to  the  agents  to  take  certain  risks  as  for 
instance, "distilleries  and  steam  saw-mills,"  the  import  of  the  prohibition 
will  be  held  to  apply  to  "distilleries  and  steam  saw-mills"  in  operation, 
and  not  to  buildings  erected  for  such  purpose,  but  lying  inactive  and 
unused.     ^Etna  Insurance  Co.  v.  Maguire  et  al.  342. 
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INSURANCE.     Continued. 
Approval  of  policy. 

7.  What  constitutes.  A  local  agent  of  an  insurance  company  issued 
a  policy,  which  by  its  terms  was  subject  to  the  approval  or  disapproval 
of  the  general  agent.  The  premium  was  paid  to  the  local  agent,  who, 
in  making  his  monthly  returns  to  the  general  office,  included  it  in  his 
return,  and  it  was  paid  over  to  that  officer,  and  a  credit  was  given  to 
the  local  agent  therefor  on  the  books.  Soon  afterward,  the  general  agent 
instructed  the  local  agent  to  cancel  the  policy.  These  acts  of  the  gen- 
eral agent  were  held  to  be  a  recognition  of  the  existence  of  the 
policy,  and  to  give  it  all  requisite  validity.  The  very  fact  of  an  attempt 
at  cancellation,  was  an  admission  that  there  was  a  policy  capable  of 
being  canceled,  and  it  is  not  for  the  company  afterwards  to  deny  it. 
JEtna  Insurance  Co.  v.  Maguire  et  al.  342. 

Cancellation  of  policy. 

8.  What  constitutes — of  acts  of  the  respective  parties.  A  policy  of 
insurance  was  issued,  subject  to  the  condition,  that  the  company  might 
cancel  the  same  upon  giving  notice  to  the  assured,  and  returning  the 
unearned  premium.  The  general  agent  of  the  company  directed  the 
local  agent  who  issued  the  policy,  to  cancel  it,  and  sent  him  a  cancel- 
ing card  to  deliver  to  the  assured.  The  local  agent  inclosed  the  cancel-  • 
ing  card  in  a  letter  to  the  assured,  whose  post  office  was  at  a  distance, 
and  stated  in  the  letter  that  the  unearned  premium  was  in  his  hands, 
subject  to  the  order  of  the  assured.  Before  this  letter  was  received  by 
the  assured,  the  local  agent  saw  him,  told  him  of  the  letter  and  its  con- 
tents, but  told  him  not  to  mind  the  canceling  card,  as  he  would  carry 
the  risk  until  he  heard  from  him  again.  Afterwards,  the  assured 
addressed  a  letter  to  the  local  agent,  directing  him  to  transfer  the  policy 
to  another  company,  of  which  he  was  also  the  agent.  This  request  the 
agent  did  not  comply  with,  and  nothing  further  was  done  in  respect  to 
the  matter  of  cancellation,  until,  finally,  a  loss  occurred :  Held,  there 
was  no  cancellation  of  the  policy.    Ibid.  342. 

9.  The  request  of  the  assured  to  the  agent,  to  transfer  the  policy  to 
another  company,  did  not,  of  itself,  operate  as  an  acceptance  by  the 
assured  of  the  act  of  cancellation,  nor  did  it  constitute  the  agent  of  the 
company  his  agent  for  the  purpose  of  such  transfer,  nor  was  it  a  dis- 
posal of  the  premium  money  in  the  agent's  hands,  inasmuch  as  the 
latter  did  not  act  upon  the  request,  or  accept  the  agency  of  the 
assured  in  respect  thereto.     Ibid.  342. 

10.  Where  an  insurance  company  reserves  the  right  to  cancel  a 
policy,  upon  giving  notice  to  the  assured,  and  returning  the  unearned 
premium,  it  is  not  enough  for  the  company  to  inform  the  assured  that 
the  money  is  ready  for  him,  subject  to  his  order;  the  money  must  be 
tendered  to  the  assured.  The  act  of  refunding  the  money  and  cancel- 
lation, must  be  simultaneous.    Ibid.  342. 
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INSURANCE.     Continued. 
Agents  of  insurance  companies. 

11.  Of  tlieir  autlwrity.  Where  an  insurance  company  lias  appointed 
an  agent,  known  and  recognized  as  such,  and  he  by  his  acts,  known 
and  acquiesced  in  by  them,  induces  the  public  to  believe  he  is  vested 
with  all  the  power  and  authority  necessary  for  him  to  do  the  act,  and 
nothing  to  the  contrary  is  shown  or  pretended  at  the  time  of  doing  the 
act,  the  company  is  liable  for  such  of  his  acts  as  appear  upon  their  face 
to  be  usual  and  proper,  in  and  about  the  business  in  which  the  agent  is 
engaged.  And  where  a  loss  happens,  the  company  should  not  be  per- 
mitted to  say,  in  any  case,  their  agent  acted  beyond  the  scope  .of  his 
authority,  unless  it  shall  be  made  to  appear  the  insured  was  informed 
of  and  knew  the  precise  extent  of  the  authority  conferred.  JEtna  In- 
surance Co.  v.  Maguire  et  al.  342. 

12.  So,  where  an  insurance  company  appointed  an  agent  for  a  par- 
ticular locality,  and  such  agent  issued  a  policy  upon  property  outside 
of  such  locality,  and  upon  such  policy  being  submitted  to  the  general 
agent  of  the  company,  no  objection  was  made  that  the  local  agent  had 
exceeded  his  authority,  and  the  taking  of  the  risk  was  acquiesced  in, 
the  company  shall  not  afterwards  be  permitted  to  allege  the  want  of 
authority  in  the  local  agent  to  issue  the  policy.    Ibid.  342. 

Right  of  action  upon  policy. 

13.  When  it  accrues.  A  condition  in  a  policy  of  insurance,  to  the 
effect,  that  "payment  of  losses  shall  be  made  in  sixty  days  after  the 
loss  shall  have  been  ascertained  and  proved,"  is  construed  to  apply  to 
cases  where  the  company  agree  to  pay  the  loss,  or  are  undecided  what 
they  will  do,  but  does  not  apply  where  the  company  peremptorily 
refuse  to  pay  the  loss.  In  such  case,  suit  may  be  brought  immediately 
upon  such  refusal  without  reference  to  such  condition.    Ibid.  342. 

INTEREST. 
When  recoverable. 

1.  For  an  unreasonable  and  vexatious  delay  of  payment.  In  an  action 
to  recover  for  the  value  of  a  quantity  of  corn  loaned  by  the  plaintiff  to 
the  defendant,  interest  is  recoverable  only  upon  the  ground  that  there 
has  been  an  unreasonable  and  vexatious  delay  of  payment.  Davis  et  al. 
v.  Kenaga,  170. 

JUDGMENT  LIENS.    See  LIENS. 

JUDICIAL  ACTION. 
When  necessary. 

1.  To  show  a  violation  of  law.  An  ordinance  of  the  town  of  Eureka, 
in  Woodford  county,  declaring  a  nuisance  all  intoxicating  liquors  kept 
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JUDICIAL  ACTION.    When  necessary.     Continued. 

within  the  limits  of  the  town,  for  the  purpose  of  being  sold  or  given 
away  as  a  "beverage,  to  he  drank  within  the  limits  of  the  town,  and 
which  directs  the  police  officers  of  the  town  to  abate  the  nuisance  by- 
removing  the  liquor  beyond  the  town  limits,  could  not  authorize  such 
officers  to  seize  and  carry  away  property,  without  first  having  the  ques- 
tion judicially  determined  whether  such  ordinance  had  been  violated. 
Darst  et  al.  v.  The  People,  286. 

2.  A  man's  property  can  not  be  seized,  except  for  a  violation  of  law ; 
and  whether  he  has  been  guilty  of  such  violation,  can  only  be  deter- 
mined by  a  court  of  competent  jurisdiction.    Ibid.  286. 

JUDICIAL  NOTICE.    See  EVIDENCE,  1,  2,  3,  4. 
JUDICIAL  SALES.    See  SALES,  8. 


JURISDICTION. 
Jurisdiction  in  chancery. 

1.  Time  of  making  objection.  An  objection  to  the  jurisdiction  of  a 
court  of  chancery,  on  the  ground  that  there  is  an  adequate  remedy  at 
law,  comes  too  late  after  answer  filed,  unless  it  be  in  a  class  of  cases 
where  that  court  could,  under  no  circumstances,  entertain  jurisdiction. 
Magee  v.  Magee,  500. 

2.  So  where  a  person  advances  money  for  a  purchaser  of  land,  pay- 
ing the  purchase  money  to  the  vendor,  upon  the  promise  of  the  pur- 
chaser to  execute  a  mortgage  when  he  obtained  a  deed,  to  secure  the 
re-payment  of  the  money,  but  afterwards  refuses  to  do  so,  and  the  party 
so  advancing  the  money  files  his  bill  in  chancery  to  enforce  his  lien 
upon  the  land,  an  objection  to  the  jurisdiction  in  chancery  because 
there  is  an  adequate  remedy  at  law,  to  be  availing,  must  be  made  before 
answer  filed.    Ibid.  500. 


JURY. 
Waiver  of  trial  by  jury. 

1.  In  cases  of  misdemeanor.  In  a  prosecution  for  a  misdemeanor,  a 
trial  by  jury  may  be  waived  by  consent  of  parties.  Darst  et  al.  v.  Tlie 
People,  286. 

Questions  of  law  and  fact. 

2.  Unreasonable  and  vexatious  delay  of  payment  as  a  ground  for 
recovering  interest,  is  a  question  of  fact.    See  INSTRUCTIONS,  1. 

3.  Negligence — when  a  question  of  fact.     See  NEGLIGENCE,  9. 

4.  As  to  the  existence  of  a  contract.     See  INSTRUCTIONS,  2. 
37— -51st  III. 
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JUSTICES  OF  THE  PEACE. 
Form  of  action. 

1.  Not  material.  A  party  may  succeed  in  any  form  of  action,  on 
appeal  from  a  justice  of  the  peace  to  the  circuit  court,  when  it  appears 
that  the  justice  of  the  peace  had  jurisdiction  of  the  subject  matter. 
Thompson  v.  Sutton,  213. 

2.  In  such  cases,  the  only  question  to  be  determined  is,  had  the  jus- 
tice of  the  peace  jurisdiction ;  if  so,  the  plaintiff  can  not  be  held  to  the 
same  form  in  which  his  claim  was  prosecuted  before  the  justice  of  the 
peace.    Ibid.  213. 

3.  Former  decisions.  The  case  of  Gates  v.  City  of  Aurora,  44  111. 
121,  is  not  in  conflict  with  the  decisions  announced  in  the  cases  of 
Vaughan  v.  Thompson  et  al.  15  111.  39,  and  Swingley  v.  Haynes,  22  ib. 
216,  which  are  in  harmony  with  the  views  here  presented.    Ibid.  213. 

Consolidating  causes  of  action. 

4.  Under  the  statute  requiring  a  party  commencing  a  suit  before  a 
justice  of  the  peace,  to  consolidate  all  his  demands  which  are  of  such  a 
nature  as  to  admit  of  it,  and  which  do  not  exceed  one  hundred  dollars 
when  consolidated,  into  one  action,  if  the  plaintiff  splits  his  demand 
and  sues  for  one  item  only,  he  is  thereby  barred  from  suing  to  recover 
for  any  of  the  other  items.  In  such  case,  the  bar  only  extends  to  the 
items  not  incorporated  in  the  suit,  not  the  original  claim.    Ibid.  213. 

LACHES.    See  LIMITATIONS. 

LANDLORD  AND  TENANT. 

Liability  of  a  tenant  for  repairs. 

1.  When  made  by  his  request.  It  was  stipulated  in  a  lease  that  repairs 
upon  the  premises  were  to  be  made  to  a  certain  amount,  which  were  to 
be  paid  for  by  the  lessee  and  to  be  allowed  on  accruing  rent.  The 
mechanic  who  made  the  repairs  performed  work  beyond  the  amount 
stipulated  in  the  lease,  but  by  the  request  of  the  lessee :  Held,  in  an 
action  by  the  party  doing  the  work,  against  the  lessee,  that  the  latter 
was  liable  for  such  excess.    Benjamin  v.  Heeney  et  al.  492. 

Tenant  of  mortgagor. 

2.  WhelJier  entitled  to  tlie  crops,  as  against  a  purchaser  on  fore 
See  MORTGAGES,  3. 

LARCENY.    See  CRIMINAL  LAW,  4. 

LEGISLATIVE  POWER. 
Grant  of  police  power.  4 

May  be  revoked.    See  UNIVERSITY  OF  CHICAGO. 
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LIENS. 
Judgment  lien. 

1.  Its  territorial  extent.  The  lien  of  a  judgment  upon  real  estate  is 
only  co-extensive  with  the  limits  of  the  county  in  which  it  is  rendered. 
Kinney  et  al.  v.  Knoebel  et  al.  112. 

2.  So,  where  the  State  recovered  a  judgment  against  a  party,  in 
the  circuit  court  of  Sangamon  county,  the  lien  of  the  judgment  attached 
only  to  the  lands  of  the  defendant  in  that  county.    Ibid.  112. 

Mechanics'  lien. 

3.  House  painters.  House  painters  are  within  the  protection  of  the 
mechanics'  lien  law,  which  secures  a  lien  to  persons  who  "  furnish  labor 
or  materials  for  erecting  or  repairing"  a  building.  Martine  v.  Nel- 
son, 422. 

4.  Is  a  proceeding  in  chancery  and  governed  by  its  rules.  A  proceed- 
ing by  petition,  to  enforce  a  mechanic's  lien,  is  a  chancery  proceeding, 
and  governed  by  the  rules  of  chancery  practice ;  and  when  the  peti- 
tion waives  the  sworn  answer,  although  the  answer  be  sworn  to,  it 
can  not  be  received  in  evidence,  and  has  no  other  or  greater  weight 
than  an  answer  not  sworn  to.     Clark  et  al.  v.  Boyle,  104. 

Vendor's  lien. 

5.  How  far  protected — and  against  whom.  So  vigilant  are  courts  of 
equity  to  protect  a  vendor  of  real  estate,  that,  although  an  absolute 
conveyance  is  made,  and  no  mortgage  or  other  security  taken,  still,  in 
the  hands  of  the  vendee,  or  a  subsequent  purchaser  with  notice,  the 
vendor  has  a  lien  on  the  land  for  his  money.  The  lien  attaches  against 
the  vendee,  and  all  persons  claiming  as  volunteers,  or  with  notice  under 
him.     Wilson  v.  Lyon,  166. 

6.  Notice  to  a  subsequent  purchaser — ichat  sufficient.  L  conveyed  by 
deed  to  W  certain  real  estate,  taking  W's  note  for  the  purchase  money. 
Soon  after,  W  executed  a  mortgage  on  the  premises  to  his  brother  A, 
to  secure  the  sum  of  $10,000,  and  afterwards  satisfaction  was  entered 
on  the  mortgage,  and  an  absolute  conveyance  of  the  premises  made  by 
"W  to  A.  Subsequently,  L  recovered  judgment  on  the  note  against  W: 
Held,  in  a  suit  brought  by  L  against  W  and  A,  to  enforce  his  lien  as 
vendor,  that  A  had  sufficient  notice  of  L's  lien,  it  appearing  from  the 
evidence,  that  A,  prior  to  his  purchase  from  W,  was  fully  informed  by 
L  of  the  conveyance  to  W,  of  the  consideration  therefor,  and  the  terms 
of  payment,  and  that  no  security  had  been  taken.    Ibid.  166. 

7.  Waiver  of  lien — taking  independent  security.  And  in  this  case  it 
can  not  be  said  that  L,  by  taking  an  assignment  of  a  policy  of  insurance 
on  the  life  of  W,  after  his  conveyance  to  A,  thereby  waived  his  lien,  as 
the  proof  clearly  shows  that  L  did  not  take  such  policy  as  independent 
security.    Ibid.  166. 

8.  And  if  it  is  even  doubtful  whether  other  and  independent  security 
has  been  taken,  the  lien  of  the  vendor  still  attaches.    Ibid.  166. 
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LIENS.    Vendor's  lien.     Continued. 

9.  Waiver  of  lien — burden  of  proof.  In  such  case,  the  burden  of 
proof  of  a  waiver  rests  upon  the  party  alleging  it.     Wilson  v.  Lyon,  166. 

10.  When  the  decree  therefor  should  be  in  rem.    See  DECREE,  1. 

11.  Paramount  to  a  claim  for  dower.    See  DOWER,  7,  8. 

LIMITATIONS. 
When  the  statute  begins  to  run. 

1.  As  against  married  women — of  tlie  effect  of  the  act  of  1861.  The 
act  of  1861,  securing  to  married  women  the  enjoyment  of  their  separate 
property,  does  not  operate  to  divest  the  husband  of  an  estate  by  the 
curtesy  in  his  wife's  lands,  which  had  vested  before  the  passage  of  that 
act ;  and  while  the  husband  and  wife  may  join  in  an  action  to  recover  the 
lands  of  the  latter,  thus  situated,  they  are  not  bound  to  do  so,  and  the 
three  years  within  which  the  wife  must  commence  her  action,  under 
the  limitation  act  of  1839,  after  her  disability  is  removed,  will  not  com- 
mence to  run  until  after  the  death  of  her  husband.  Noble  v.  McFar- 
land,  226. 

Lapse  op  time  aside  prom  the  statute. 

2.  Delay  in  asserting  a  claim  for  dower.  A  bill  filed  for  the  assign- 
ment of  dower,  alleged  that  the  complainant  had  heard  that  her  hus- 
band had  applied  for  a  divorce  from  her  in  the  State  of  Michigan  in 
1834,  and  that  a  divorce  had  been  granted  him,  but  that  she  did  not 
know  the  fact  until  1854,  some  fifteen  years  before  this  bill  was  filed ; 
that  in  1834  he  married  another  woman,  moved  into  this  State,  acquired 
title  to  land  here,  and  afterwards  sold  and  conveyed  the  same,  his  last 
wife  joining  in  the  deed.  In  1863  he  died.  The  complainant  claimed 
dower  in  the  land  thus  acquired  and  sold,  upon  the  ground  that  she  had 
no  notice  of  the  proceedings  for  the  divorce,  and  they  were,  therefore, 
void :  Held,  that  the  delay  in  asserting  her  claim  should  estop  the  com- 
plainant from  now  asserting  it,  as  against  the  purchaser  from  her  hus- 
band.    Gilbert  v.  Reynolds  et  al.  513. 

3.  Its  effect  upon  irregularities  in  sale  by  mortgagee.  A  mortgagor 
should  avail  himself  in  apt  time  of  irregularities  in  a  sale  of  the  premi- 
ses by  the  mortgagee  under  a  power  in  the  mortgage.  So  a  delay  of 
four  years  after  the  mortgagor  had  knowledge  of  the  sale,  and  proceed- 
ings under  it,  was  held  to  preclude  him  from  maintaining  a  bill  to 
redeem,  as  against  remote  purchasers,  on  the  alleged  ground  of  a  defec- 
tive notice  of  the  sale  and  inadequacy  of  price.  Hamilton  v.  Lubukee 
et  al.  415. 

4.  Of  granting  to  an  administrator  an  order  to  sell  land  to  pay  debts, 
after  seven  years.    See  ADMINISTRATION  OF  ESTATES,  8,  9, 10. 
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MALICE. 

.  Exemplary  damages — in  trespass. 

Express  malice  need  not  be  proved.  See  MEASURE  OF  DAM- 
AGES, 23. 

MANDAMUS. 
When  the  writ  will  lie. 

1.  Generally.  A  writ  of  mandamus  will  only  be  awarded  in  a  case 
where  the  party  applying  for  it  shall  show  a  clear  right  to  have  the 
thing  sought  by  it  done,  and  by  the  persons  or  body  sought  to  be 
coerced.  The  People  ex  rel.  McCagg  et  al.  v.  The  Mayor,  etc.,  of  the  City 
of  Chicago,  17. 

2.  Whether  it  will  be  awarded  pending  another  proceeding  involving  the 
same  question.  It  has  been  held,  that  where  the  parties  have  com- 
menced proceedings  other  than  by  mandamus,  to  obtain  the  adjudica- 
tion of  a  question,  the  court  will  not,  except  in  extraordinary  cases, 
interfere  by  mandamus.  But  as  the  granting  of  a  mandamus  is  a  mat- 
ter of  discretion,  the  pendency  of* another  proceeding  will  not  prevent 
its  being  awarded,  if  it  seems  to  the  court  to  be  proper  to  do  so.  Tlie 
People  ex  rel.  Wilson  et  al.  v.  Salomon,  39. 

3.  So,  upon  an  application  of  the  commissioners  of  the  South  Park, 
in  Chicago,  for  a  mandamus  to  compel  the  county  clerk  of  Cook  county 
to  receive  and  file  an  estimate  made  by  the  commissioners  of  the  amount 
of  money  required  for  park  purposes,  and  to  place  that  amount  in  the 
proper  tax  warrants  to  be  collected  from  the  tax  payers  of  the  district, 
as  provided  in  an  act  of  the  legislature  on  that  subject,  it  was  held,  the 
writ  of  mandamus  ought  to  be  awarded,  notwithstanding  the  pendency 
of  a  suit  in  chancery,  by  which  the  county  clerk  and  the  commissioners 
were  sought  to  be  enjoined,  at  the  instance  of  a  property  owner  inter- 
ested, from  doing  the  same  act  which  it  was  sought  by  the  writ  of  man- 
damus to  have  done.  The  chancery  suit  would  be  final  only  as  between 
the  immediate  parties  to  it,  and  a  decree  would  not  bar  a  suit  of  the 
same  nature  by  each  property  owner,  and  thus  the  commissioners  might 
be  delayed  indefinitely  in  the  performance  of  their  duties — so  it  was 
considered  more  complete  justice  could  be  done  by  means  of  the  writ 
of  mandamus,  and  it  was  awarded.    Ibid.  39. 

TO  COMPEL  TnE  CALLING  OF  AN  ELECTION. 

4.  For  town  officers.  Where  the  president  and  board  of  trustees  of 
a  town  incorporated  under  the  general  law,  have  neglected  to  give  the 
requisite  notice  for  holding  the  annual  election  for  the  new  board, 
within  the  year  for  which  they  were  elected,  as  prescribed  by  law,  and 
refuse  afterwards  to  give  notice  and  call  a  meeting  of  the  qualified 
voters  of  such  town,  for  the  election  of  their  successors  in  office,  a 
mandamus  will  be  awarded,  compelling  them  to  do  so.  Tlie  People  ex 
rel.  Young  v.  Trustees  of  Town  of  Fairbury,  149. 
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MANDAMUS.     Continued. 
Of  the  pleadings. 

5.  Alternative  writ  as  a  declaration.  An  alternative  writ  of  manda- 
mus stands  in  the  place  of  a  declaration  in  an  ordinary  action  at  law, 
and  must  show  a  case  prima  facie  good,  and,  as  in  ordinary  cases,  a 
demurrer  thereto  brings  before  the  court  the  whole  merits  of  the  case 
as  therein  presented.  The  People  ex  rel.  McCagg  et  al.  v.  The  Mayor, 
etc.,  of  the  City  of  Chicago,  17. 

6.  The  writ  is  the  declaration — return  the  plea.  In  proceedings  for  a 
mandamus,  the  alternative  writ  stands  for  the  declaration,,  and  the 
return  as  a  plea.  The  People  ex  rel.  Am.  Cent.  Railway  v.  Supervisor, 
etc.,  Ohio  Crow  Toicnship,  191. 

7.  Requisites  of  a  return.  The  return  to  a  writ  of  mandamus  must 
positively  and  distinctly  set  out  the  facts,  so  that  the  relator  may  tra- 
verse the  same.    Ibid.  191. 

8.  It  is  not  sufficient  to  aver  conclusions  of  law.  And  if  the  facts 
are  not  stated,  or  if  insufficiently  stated,  the  plea  will  be  held  bad. 
Ibid.  191. 

9.  Greater  certainty  is  required  in  a  return  than  in  an  ordinary  plea 
in  bar,  and  every  intendment  is  made  against  a  return  to  a  writ  of 
mandamus,  which  does  not  answer  the  important  facts.    Ibid.  191. 

MARRIED  WOMEN. 
Of  their  separate  property. 

1.  How  far  protected  against  debts  of  their  husbands.  A  married 
woman  received  from  her  father  a  draft  for  $150,  payable  to  her  order, 
with  which  to  purchase  a  horse.  She  gave  the  draft  to  her  husband  to 
deposit  in  her  name.  Without  her  consent,  her  husband  used  this 
money,  and  to  replace  it,  turned  over  to  her  a  horse,  which,  after  keep- 
ing some  time,  she  directed  her  husband  to  trade  off,  which  he  did  for 
another  horse.  This  latter  horse  the  wife  held  under  her  undisputed 
control,  the  husband  not  using  him  without  her  consent,  for  nearly  two 
years,  when  he  was  levied  upon  under  an  execution  against  her  hus- 
band: Held,  the  transaction  between  the  husband  and  wife  appear- 
ing to  be  bona  fide,  the  wife  would  be  protected  in  her  ownership  of  the 
horse  levied  upon,  as  her  separate  property,  acquired,  within  the  mean- 
ing of  the  act  of  1861,  from  a  person  other  than  her  husband.  Dyer  v. 
Keefer,  525. 

Parties — joinder  of  husband  and  wife. 

2.  In  suit  to  recover  the  lands  of  the  latter.  The  act  of  1861,  securing 
to  married  women  the  enjoyment  of  their  separate  property,  does  not 
operate  to  divest  the  husband  of  an  estate  by  the  curtesy  in  his  wife's 
lands,  which  had  vested  before  the  passage  of  that  act ;  and  while  the 
husband  and  wife  may  join  in  an  action  to  recover  the  lands  of  the 
latter,  they  are  not  bound  to  do  so.    Noble  v.  McFarland,  226. 
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MARRIED  WOMEN.     Continued. 
When  they  may  sue  alone. 

3.  Generally.  Since  the  act  of  1861,  securing  to  married  women  the 
enjoyment  of  their  separate  property,  the  husband's  right  to  the  curtesy 
in  the  land  of  his  wife  is  contingent,  and  does  not  vest  in  the  husband 
until  the  death  of  his  wife ;  and,  until  it  so  vests,  the  husband  has  no 
present  interest  for  which  he  can  bring  an  action  in  his  own  name,  but 
the  wife  may,  under  the  act  of  1861,  maintain  an  action  in  her  own 
name  when  her  separate  property  has  been  injured,  or  her  rights 
thereto  have  been  affected.      Beach  v.  Miller,  206. 

4.  For  breach  of  covenant.  So,  where  land  was  conveyed  to  the 
wife,  since  the  passage  of  the  act  of  1861,  she  may  maintain  an  action 
in  her  own  name  for  a  breach  of  covenants  in  the  deed,  without  join- 
ing her  husband.    Ibid.  206. 

MARSHAL  OF  UNITED  STATES.    See  OFFICER,  1  to  5. 

MEASURE  OF  DAMAGES. 
Breach  of  contract  to  deliver  goods. 

1.  In  an  action  to  recover  for  the  breach  of  a  contract  to  deliver 
goods,  the  measure  of  damages  would  be,  the  property  purchased  not 
having  been  paid  for,  the  difference  between  the  value  of  the  articles 
at  the  place  and  on  the  day  when  the  deliver  ought  to  have  been  made, 
and  the  contract  price.    Deere  et  al.  v.  Lewis  et  al.,  254. 

Non-delivery  op  grain  by  a  warehouseman. 

2.  In  assumpsit  against  a  warehouseman  for  a  refusal  to  deliver  grain 
placed  in  store,  on  demand,  according  to  his  contract,  the  measure  of 
damages  is  the  value  of  the  grain  at  the  time  it  should  have  been  deliv- 
ered.    Leonard  v.  JDunton  et  al.,  482. 

In  an  action  on  covenant  of  warranty. 

3.  Buying  in  outstanding  title.  The  measure  of  damages  in  an  action 
on  a  covenant  of  warranty,  where  the  plaintiff  has  purchased  in  an 
outstanding  superior  title,  is  the  amount  paid  therefor,  with  interest. 
Claycomb  v.  Munger,  373. 

Deficiency  in  quantity  of  land  sold. 

4.  In  an  action  on  the  case  to  recover  damages  for  fraudulent  repre- 
sentations by  the  defendant  in  regard  to  the  number  of  acres  contained 
in  a  parcel  of  land  sold  by  him  to  the  plaintiff,  the  latter  would  not  be 
entitled  to  recover  for  the  loss  of  possible  profits  which  might  have  been 
made  on  the  deficient  quantity.  Such  damages  are  too  remote  and 
uncertain  to  be  made  the  ground  of  special  damages.    Hiner  v.  Rich- 

.  ter,  299. 

5.  In  such  case,  the  plaintiff  would  only  be  entitled  to  recover,  as 
damages,  the  amount  of  the  purchase  money  paid  on  the  deficient  quan- 
tity, with  interest  on  the  same.    Ibid.  299. 


584  INDEX. 

MEASURE  OF  DAMAGES.     Continued. 
Taking  property  of  one  for  debt  of  another. 

6.  When  damages  should  be  compensatory  only.  "Where  the  property 
of  one  person  is  seized  upon  an  execution  against  another,  and  sold, 
and  the  proceeds  applied  upon  the  debt,  in  an  action  of  trespass  de  bonis 
asportatis  by  the  owner  of  the  property  against  the  officer  and  plaintiff 
in  the  execution,  in  the  absence  of  malice  or  abuse  of  process,  or  a 
desire  to  do  injury,  the  damages  should  be  compensatory  only.  JBeve- 
ridge  et  al.  v.  Bawson,  504. 

Evidence  of  malice. 

7.  In  such  case.  The' mere  fact  that  the  property  was  taken  against 
the  repeated  remonstrances  of  the  owner,  and  his  warning  to  the 
defendants  that  the  property  belonged  to  him,  would  not,  of  itself, 
show  that  the  seizure  and  sale  were  malicious,  and  to  instruct  a  jury 
that  the  existence  of  such  fact  is  sufficient  to  authorize  the  finding  of 
exemplary  damages,  would  be  erroneous.    Ibid.  504. 

In  action  for  illegal  arrest. 

8.  In  an  action  of  trespass  for  an  illegal  arrest  and  imprisonment, 
what  occurred  after  the  arrest,  transporting  the  prisoner  to  a  foreign 
-county,  and  there  confining  him  in  a  filthy  cell,  and  discharging  him 
without  an  examination,  the  arrest  being  unjustifiable,  are  proper  to  be 
considered  by  the  jury  in  estimating  the  damages.  Kindred  v.  Stitt 
et  al,  401. 

In  action  to  recover  back  money  lost  in  gaming. 

9.  Where  parties  betting  upon  a  horse  race,  put  the  money  in  the 
hands  of  a  stakeholder,  who  paid  it  over,  a  part  to  the  winner  and  the 
residue  to  a  third  person,  by  direction  of  the  winner,  the  losing  party 
may  recover  the  whole  amount  put  up  and  lost  by  him,  from  the  party 
with  whom  the  bet  was  made  and  to  whom  he  lost  the  money.  Garri- 
son et  al.  v.  McGregor,  473. 

In  trespass  de  bonis  asportatis. 

10.  In  actions  of  trespass  de  bonis  asportatis,  the  plaintiff  is  entitled 
to  recover  no  more  than  the  value  of  the  property,  when  appropriated, 
unless  the  trespass  were  willfully  or  maliciously  committed,  and  in  such 
case  punitive  damages  may  be  awarded.  This  is  a  question  for  the 
jury.    Johnson  v.  Camp,  219. 

11.  Pending  a  suit  for  foreclosure  of  a  mortgage,  the  mortgagor 
leased  the  land  to  a  third  person,  who  raised  a  crop  of  wheat  and  oats 
thereon,  which  he  harvested  and  put  in  stacks.  After  the  crop  was 
harvested,  and  before  the  time  of  redemption  expired,  an  agent  of  the 
purchaser  under  the  foreclosure,  was  put  in  possession,  under  a  writ  of 
possession,  issued  at  the  instance  of  the  purchaser,  and  took  and  carried 
away  the  crop,  applying  it  to  his  own  use  or  that  of  his  principal : 
Held,  that  the  crop  so  grown  upon  the  premises,  and  harvested,  did  not 
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MEASURE  OF  DAMAGES. 

In  trespass  de  bonis  asportatis.  Continued. 
pass  to  the  purchaser  under  the  mortgage,  but  belonged  to  the  tenant 
who  raised  it,  and  the  agent  who  took  and  carried  away  the  grain  under 
such  circumstances  was  guilty  of  a  trespass,  for  which  punitive  dam- 
ages might  be  recovered  by  the  owner,  as  he  should  have  known  that 
under  the  law  he  had  no  right  thereto.  Nor  is  his  liability  in  that 
regard  diminished,  because  he  may  have  supposed  he  was  entitled  to 
the  grain.  He  should  have  learned  his  rights,  if  he  did  not  know  them. 
Johnson  v.  Camp,  219. 

Nominal  damages. 

12.  When  recoverable.  The  law  will  not  permit  a  party  to  willfully 
violate  his  contract,  and  if  he  does,  the  other  may  sue  and  recover  nom- 
inal damages,  even  when  substantial  damages  have  not  been  sustained. 
Deere  et  al.  v.  Lewis  et  al.  254. 

13.  So  in  an  action  for  the  breach  of  a  contract  to  deliver  goods, 
which  were  not  paid  for,  and  the  proof  shows  that  at  the  time  when  the 
articles  contracted  for  should  have  been  delivered,  they  could  have 
been  purchased  for  less  than  the  contract  price  at  the  place  of  delivery, 
the  plaintiff  is  not  entitled  to  recover  other  than  nominal  damages  for 
the  breach  of  the  contract.  Ibid.  254. 

Mitigation  of  damages. 

14.  In  an  action  for  crim  con.  Proof  of  adultery  of  plaintiff — wliether 
admissible.  In  a  suit  for  damages  brought  by  the  husband  against 
another  for  a  criminal  intimacy  with  the  wife  of  the  former,  it  is 
admissible  for  the  defendant  to  prove  the  adulterous  conduct  of  the 
husband,  in  mitigation  of  damages,  but  such  evidence  is  not  admissible 
in  bar  of  the  action.    JRea  v.  Tucker,  110. 

15.  Of  adulterous  conduct  of  wife — its  admissibility.  So,  also,  is  it 
admissible  for  the  defendant  to  prove,  in  mitigation  of  damages,  that 
the  wife  of  the  plaintiff  had  been  guilty  of  adultery  with  other  persons 
before  her  connection  with  the  defendant.    Ibid.  110. 

16.  Pecuniary  circumstances  of  the  parties — its  admissibility.  In  such 
case,  it  is  admissible  to  introduce  evidence  to  show  the  condition 
in  life  and  the  pecuniary  circumstances  of  the  respective  parties. 
Ibid.  110. 

17.  In  action  for  breach  of  promise  to  marry — as  to  pecuniary  con- 
dition of  defendant.  And  where  the  plaintiff,  in  such  case,  had  intro- 
duced evidence  to  prove  that  the  defendant  was  a  man  of  large  wealth, 
for  the  purpose  of  increasing  the  amount  of  damages  sought  to  be 
recovered,  it  was  competent  for  the  defendant  to  offer,  in  rebuttal,  evi- 
dence of  the  fact  that  property  belonging  to  the  defendant  had,  without 
his  consent,  been  sold  since  the  commencement  of  the  suit,  to  satisfy 
pre-existing  indebtedness,  under  a  mortgage  given  to  secure  the  same 
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MEASURE  OF  DAMAGES. 
Mitigation  op  damages.     Continued. 
prior  to  a  breach  of  the  contract  for  which  this  suit  was  brought. 
Sprague  v.  Craig,  288. 

18.  That  defendant  was  diseased.  It  is  also  admissible  for  the  defendant, 
in  such  case,  to  introduce  evidence,  in  mitigation  of  damages,  of  the 
fact  that  he  was  afflicted  with  an  incurable  disease,  at  the  time  of  the 
breach  of  the  promise  to  marry.    Ibid.  288. 

19.  In  an  action  of  trespass.  In  an  action  of  trespass,  where  puni- 
tive damages  may  be  given,  all  matters  in  mitigation  are  important  to 
the  defendant,  and  it  is  error  to  prevent  him  from  showing  them  to  the 
jury.    Farwell  et  al.  v.  Warren,  467. 

20.  In  this  case,  a  party  purchased  a  lot  for  the  purpose  of  erecting 
a  building  thereon.  There  was  a  house  on  the  premises  occupied  by  a 
tenant,  at  the  time  of  the  purchase.  The  purchaser  commenced  exca- 
vating for  the  building,  and  in  the  progress  of  the  work,  during  the 
temporary  absence  of  the  tenant,  he  removed  the  tenant's  goods  from 
the  house  and  demolished  it.  In  an  action  of  trespass  quare  clausum 
f regit  and  de  oonis  asportatis,  it  was  held  competent  for  the  defendant  to 
prove  that  it  was  one  of  the  conditions  of  his  purchase  that  he  was  to 
have  immediate  possession.  This  would  be  admissible  as  a  part  of  the 
res  gestae,  and  as  showing  the  animus  with  which  the  defendant  acted, 
though  it  could  not  operate  as  a  defense.    Ibid.  467. 

21.  And  where  in  a  conversation  with  a  witness  concerning  the 
purchase  of  the  premises  by  defendant,  and  in  reference  to  the  delivery 
of  the  possession,  the  plaintiff  stated  he  could  leave  at  any  time,  and 
his  being  in  possession  would  not  be  in  the  way  of  the  defendant  com- 
mencing work  for  the  erection  of  the  building,  the  witness  should  be 
allowed  to  state  whether  he  communicated  that  conversation  to  the 
defendant  before  he  made  the  entry,  as  giving  character  to  his  conduct. 
Ibid.  467. 

22.  It  would  also  be  competent  to  prove  that  the  work  upon  the  lot 
was  commenced  in  pursuance  of  what  the  plaintiff  said  in  reference  to 
his  possession  not  preventing  it,  as  tending  to  show  the  animus  of  the 
defendant,  and  to  mitigate  the  damages.    Ibid.  467. 

Exemplary  damages — malice. 

23.  It  is  not  necessary,  to  warrant  a  finding  of  exemplary  damages 
in  an  action  of  trespass,  that  express  malice  should  be  proved.  All  per- 
sons are  presumed  to  know  the  law,  and  when  they  take  the  law  into 
their  own  hands,  and  invade  the  rights  of  another,  it  is  evidence  of  what 
may  be  regarded  as  general  malice.    Ibid.  468. 

On  dissolution  of  injunction.    See  INJUNCTIONS,  2  to  6. 

MECHANICS'  LIEN.    See  LIEN,  3,  4. 
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MITIGATION    OF  DAMAGES.     See    MEASURE    OF    DAMAGES, 

14  to  22. 

MORTGAGES. 
Change  of  the  form  of  the  debt. 

1.  Effect  thereof  upon  the  mortgage  security.  A  junior  mortgage  was 
given  to  secure  certain  promissory  notes,  and  the  prior  mortgagee 
released  in  favor  of  the  junior  mortgage:  Held,  that  a  subsequent 
change  in  the  form  of  the  debt  by  taking  up  the  original  notes  and 
giving  new  notes  instead,  did  not  affect  the  lien  of  the  junior  mortgage ; 
the  debt  still  remained,  so  far  as  the  debtors,  the  creditors,  and  the 
holder  of  the  prior  mortgage  were  concerned.    Darst  v.  Bates  et  al.  439. 

Discharge  of  personal  security. 

2.  Its  effect  upon  the  mortgage.  And  where,  in  such  case,  the  original 
notes  secured  by  the  junior  mortgage  were  also  secured  by  the  endorse- 
ment of  a  third  person,  the  mere  change  of  the  old  notes  for  new  ones 
without  an  endorser,  or  the  rendering  of  a  judgment  on  the  substituted 
notes,  could  not,  as  between  the  parties  to  the  arrangement,  release  the 
premises  from  the  mortgage.    Ibid.  439. 

What  will  pass  on  foreclosure. 

3.  Of  harvested  crops.  The  owner  of  land  executed  a  mortgage 
thereon,  which  was  foreclosed  in  equity,  and  a  sale  had  thereunder. 
Pending  the  suit  for  foreclosure,  the  mortgagor  leased  the  lands  to  a 
third  person,  who  raised  a  crop  of  wheat  and  oats  thereon,  which  he 
harvested  and  put  in  stacks.  After  the  crop  was  harvested,  and  before 
the  time  of  redemption  expired,  an  agent  of  the  purchaser  under  the 
foreclosure  was  put  in  possession,  under  a  writ  of  possession,  issued  at 
the  instance  of  the  purchaser,  and  took  and  carried  away  the  crop, 
applying  it  to  his  own  use  or  that  of  his  principal :  Held,  that  the  crop 
so  grown  upon  the  premises,  and  harvested,  did  not  pass  to  the  pur- 
chaser under  the  mortgage,  but  belonged  to  the  tenant  who  raised  it. 
Johnson  v.  Camp,  219. 

Sale  by  a  mortgagor. 

4.  Relations  of  tlie  purchaser  to  the  mortgagee.  Where  a  mortgagor 
sells  a  part  of  the  mortgaged  premises,  the  purchaser  assuming  the  pay- 
ment of  the  mortgage  as  a  part  of  the  purchase  money,  the  land 
purchased  is,  in  his  hands,  the  primary  fund  for  the  payment  of  the 
mortgage.    Lilly  v.  Palmer,  331. 

5.  Where  the  estates  of  mortgagor  and  mortgagee  unite  in  tlw  same  per- 
son. And  where  the  grantee  of  such  a  purchaser  purchases  the  original 
mortgage,  it  is  thereby  paid  and  discharged.    Ibid.  331. 

6.  So,  where  a  mortgagor  sold  the  mortgaged  premises,  subject  to 
the  mortgage,  and  a  third  party,  having  purchased  the  mortgage,  after- 
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wards,  through  several  mesne  conveyances,  obtained  title  to  the  land,  he 
thereby  became  vested  with  the  estates  of  both  mortgagor  and  mortga- 
gee ;  the  owner  of  the  mortgage  having  acquired  the  primary  fund  for 
its  payment,  which  is  of  value  equal  to  the  mortgage,  he  thereby  occu- 
pied the  position  of  one  who  had  effected  a  strict  foreclosure,  and  the 
mortgage  debt  must  be  regarded  as  paid,  and  not  recoverable  against 
the  mortgagor.    Lilly  v.  Palmer,  331. 

Mortgagee  cannot  purchase  at  his  own  sale. 

7.  And  effect  of  so  doing,  on  mortgagor's  rights.  A  mortgagee  or 
trustee  can  not,  legally,  by  himself  or  agent,  become  a  purchaser  at  his 
own  sale,  for  the  purpose  of  barring  the  mortgagor  or  debtor's  equity 
of  redemption.     Waite  v.  Dennison,  319. 

8.  And  when,  in  such  case,  the  mortgagee  becomes  a  purchaser  at 
his  own  sale,  either  by  himself  or  agent,  such  sale,  to  the  extent  of  the 
purchase  so  made,  is  illegal,  and  as  to  the  property  so  sold,  the  mortga- 
gor is  not  barred  of  his  equity  of  redemption.    Ibid.  319. 

Chattel  Mortgages. 

9.  Description  of  property  mortgaged — must  control.  A  mortgagee  of 
personal  property  must  see  to  it  that  the  property  mortgaged  is  correct- 
ly and  truly  described,  so  that  others  may  not  be  misled.  The 
description  given  in  the  mortgage  must  control,  otherwise  great  fraud 
and  injury  might  result.    Hutton  v.  Arnett,  198. 

10.  Effect  of  notice.  The  rule  in  regard  to  the  effect  of  actual 
notice  of  an  unrecorded  deed  of  realty,  has  no  application  to  the  case 
of  a  chattel  mortgage  not  legally  executed  and  acknowledged.  Sage 
v.  Browning,  217. 

11.  A  chattel  mortgage  not  acknowledged,  is  void,  as  against  a  junior 
mortgagee,  notwithstanding  he  took  with  actual  notice  of  the  elder 
mortgage.    Ibid.  217. 

12.  Former  decisions.  The  same  rule  is  announced  in  the  cases  of 
Forrest  v.  Tinkham,  29  111.  141 ;  Porter  v.  Dement,  35  ib.  478,  and  Frank 
v.  Miner,  50  ib.  444.  The  cases  of  Van  Pelt  v.  Knight,  19  111.  535,  and 
Eathorn  v.  Lewis,  22  ib.  395,.  are  not  in  conflict  with  this  doctrine. 
Ibid.  217. 

13.  Misapplication  of  the  mortgaged  property  by  mortgagee — effect  of. 
When  a  mortgagee,  on  condition  broken,  seizes  the  mortgaged  property 
and  misapplies  it,  or  converts  it  to  his  own  use,  without  proceeding  to 
comply  with  the  requirements  for  the  foreclosure  of  the  mortgage,  he 
will  be  held  to  account  for  its  value.     Waite  v.  Dennison,  320. 
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14.  Of  possession  in  the  mortgagor  for  purposes  of  sale.  It  has  been 
held  that  a  mortgage  of  a  stock  of  goods,  containing  a  provision  author- 
izing the  mortgagor  to  retain  possession  for  the  purpose  of  selling  in  the 
usual  course  of  trade,  was  fraudulent  and  void  as  to  creditors.  Barnet 
v.  Fergus  et  al.  352. 

15.  It  follows,  that  where  the  mortgage  contains  no  such  provision/ 
but  the  mortgagee  nevertheless  knowingly  permits  the  mortgagor  to 
make  sale  of  the  property  in  the  ordinary  course  of  trade,  and  in  the 
same  way  as  before  the  mortgage  was  made,  this  would  be  such  a  per- 
version of  the  mortgage  from  its  legitimate  purposes,  as  to  render  it 
fraudulent  in  law,  and  void  as  to  creditors,  although  it  was  valid  on  its 
face  and  at  its  inception.    Ibid.  352. 

16.  But  while  the  mortgagee  would  thus  lose  his  lien  as  to  so  much 
of  the  property  as  he  permits  the  mortgagor  to  keep  for  purposes  of 
sale,  yet  such  subsequent  acts  would  not  necessarily  render  the  mort- 
gage void  in  toto,  as  it  might  remain  valid  as  to  other  property  embraced 
in  the  mortgage  to  which  such  acts  did  not  extend.    Ibid.  352. 

17.  So,  where  a  chattel  mortgage  covered  a  printing  press  and  its 
appurtenances,  and  certain  books  and  blanks,  which  had  been  printed 
by  the  mortgagor,  and  which  were  held  by  him  for  sale,  and  the  mort- 
gagor continued,  with  the  knowledge  of  the  mortgagee,  to  sell  such  books 
and  blanks,  in  the  same  way  after  as  before  the  mortgage  was  made,  it 
was  held,  the  mortgagee  lost  his  lien  as  against  creditors,  as  to  the 
books  and  blanks,  but  not  as  to  the  printing  press  and  its  appurtenances. 
Ibid.  352. 

18.  Nor  would  the  fact  that  the  mortgagee  permitted  the  mortgagor 
to  control  a  portion  of  the  mortgaged  property  in  a  manner  inconsist- 
ent with  his  rights  as  a  mortgagee,  of  itself,  invalidate  the  instrument 
as  to  other  property  not  so  controlled,  but,  at  most,  would  be  a  circum- 
stance which  might  be  considered  in  connection  with  other  facts,  in 
determining  the  bona  fides  of  the  transaction.    Ibid.  352. 

19.  Notice  of  sale— its  requisites.    See  NOTICE,  4,  5. 
Insurance. 

20.  Mortgagor  and  mortgagee  have  both  an  insurable  interest.  See 
INSURANCE,  1. 

Insurance  by  mortgagee. 

21.  Subrogation.     Same  title,  2,  3. 
Power  of  sale  in  a  mortgage. 

22.  Whether  assignable,  and  what  constitutes  an  assignment  thereof. 
See  ASSIGNMENT,  8,  9. 

Notice  of  sale  under  such  power. 

23.  Its  requisites.    See  NOTICE,  3. 
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Notice  of  irregularities  under  such  sale. 

24.  Whether  purchasers  chargeable  therewith.  See  PURCHASERS, 
3,  4. 

C HOSES  IN  ACTION  OF  A  RAILROAD  CORPORATION. 

25.  Can  not  be  mortgaged.    See  CORPORATIONS,  2,  3. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  4  to  9. 

MUNICIPAL  ELECTIONS. 
Of  annual  elections  in  towns. 

And  of  the  form  of  ordering  them.    See  ELECTIONS,  1,  2. 

NAVIGABLE  STREAMS. 

What  are  navigable  streams. 

1.  By  the  common  law,  rivers  are  not  deemed  navigable  above  the 
ebb  and  flow  of  the  tide.  And  in  the  sense  of  the  common  law,  which 
obtains  in  full  force  in  this  State  by  legislative  enactment,  neither  the 
Mississippi,  Illinois  nor  Chicago  river  is  a  navigable  stream.  City  of 
Chicago  v.  Mc  Ginn,  266. 

Erecting  bridges  across  them. 

2.  Of  the  relative  rights  in  respect  thereto.  As  has  been  announced  by 
this  court,  the  true  doctrine  is,  relative  to  the  constitutional  power  of  a 
State  over  the  navigable  waters  lying  within  its  jurisdiction,  that  the 
right  of  free  navigation  of  such  waters  is  not  inconsistent  with  the 
right  of  the  State  to  provide  means  of  crossing  them,  by  bridges  or 
otherwise,  provided  such  bridges  do  not  essentially  injure  their  naviga- 
tion. The  right  to  navigate  these  waters,  and  the  right  to  cross  them 
by  bridges,  are  co-existent,  and  neither  can  be  permitted  to  destroy  or 
essentially  impair  the  other.    Ibid.  266. 

3.  Neither  under  the  power  granted  by  the  States  to  congress  to 
regulate  commerce  with  foreign  nations  and  among  the  several  States 
and  with  the  Indian  tribes,  nor  under  any  other  provision  of  the  con- 
stitution, or  of  any  act  of  congress,  has  this  power  of  the  States  over 

the  navigable  rivers  exclusively  within  them,  to  render  them  useful  for 
their  domestic  purposes,  been  surrendered,  or  designed  to  be  surren- 
dered.    Ibid.  266. 

4.  Power  and  rights  of  municipal  corporations.  As  this  court  has 
said,  the  fee  in  the  streets  of  a  city  is  vested  in  the  corporation.  Bridges 
are  but  streets  or  highways  over  water;  the  fee,  therefore,  of  such  por- 
tion of  the  river  as  is  measured  by  the  width  of  the  street  of  which  the 
bridge  forms  a  part,  is  likewise  in  the  corporation.    Ibid.  266. 


INDEX.  591 


NAVIGABLE  STREAMS. 
Erecting  bridges  across  them.     Continued. 

5.  This  being  so,  it  is  competent  for  the  corporation  to  devote  such 
portion  of  the  river  to  any  use  which,  in  the  judgment  of  its  authori- 
ties, shall  be  deemed  most  promotive  of  the  public  interests,  subject 
only  to  the  easement  for  navigation.     City  of  Chicago  v.  McGinn,  2G6. 

6.  The  power  to  build  bridges,  being  a  necessary  power,  and  expressly 
granted  to  a  corporation,  the  power  to  regulate  them — to  prescribe  the 
time  and  manner  of  vessels  passing  through  them — is  a  necessary  inci- 
dent of  that  power.    Ibid.  266. 

7.  Chicago — poicer  of  the  common  council  to  regulate  tlie  bridges — ordi- 
nance of  April  22d,  1867 — valid.  By  the  charter  of  the  city  of  Chicago, 
authority  is  conferred  upon  the  common  council,  to  pass  ordinances 
regulating  the  time  and  manner  of  vessels  passing  through  the  bridges 
which  cross  the  Chicago  river;  and  the  ordinance  of  the  city,  for  such 
purpose,  passed  April  22d,  1867,  is  valid,  being  a  proper  and  reasonable 
exercise  of  that  power.    Ibid.  266. 

NEGLIGENCE. 
Negligence  in  railroads. 

1.  Of  comparative  negligence.  The  rule  must  be  considered  as  firmly 
established  in  this  State,  that  in  such  cases,  where  the  degree  of  negli- 
gence on  the  part  of  the  plaintiff  is  slight,  as  compared  with  that  of 
the  defendant,  he  can  recover.  Chicago  &  Alton  Railroad  Co.  v.  Pon- 
drom,  333. 

2.  Passenger  placing  his  arm  in  a  car  window.  Where  a  person  trav- 
eling on  a  railroad  car  permits  his  arm  to  rest  on  the  base  of  the  window, 
and  slightly  project  outside,  and  thereby  has  his  arm  broken  in  passing 
a  freight  train,  the  negligence  of  such  person  is  slight  compared  with 
the  negligence  of  the  company  in  permitting  its  freight  cars  to  stand 
so  near  the  track  of  its  passenger  train;  and  a  recovery  may  be  had 
for  the  injury  sustained.     Ibid.  333. 

3.  Gross  negligence.  It  is  gross  negligence,  on  the  part  of  a  railway 
company,  to  permit  cars  or  other  heavy  or  permanent  bodies  to  stand 
so  near  its  tracks  that  its  trains,  in  passing  over  them,  must  pass  within 
a  few  inches  of  such  bodies.    Ibid.  333. 

4.  Comparative  negligence — passengers  standing  upon  platforms — duty 
of  company  to  furnish  sitting  room.  One  of  a  large  funeral  party  who 
took  passage  upon  a  train  to  go  a  distance  of  twelve  miles,  was  stand- 
ing upon  the  steps  of  the  platform  of  one  of  the  cars,  holding  on  to  the 
railing,  when  the  conductor  came  along  collecting  fare.  In  making 
change  for  a  bank  note  which  the  passenger  paid  for  his  fare,  the  wind 
carried  away  the  paper  as  it  was  passing  from  the  hand  of  the  conduc- 
tor to  that  of  the  passenger.    The  latter,  in  attempting  to  regain  it,  and 
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as  lie  was  then  standing  on  the  edge  of  the  platform,  or  on  the  steps, 
lost  his  foothold  and  fell  against  an  embankment,  was  thrown  back 
under  the  cars  and  killed.  The  cars  were  quite  full,  but  there  was 
standing  room  in  all  of  them.  In  an  action  against  the  company,  under 
the  statute,  to  recover  damages  for  the  death  of  the  deceased,  it  was 
7ield,  it  was  the  negligence  of  the  deceased,  not  that  of  the  company, 
which  caused  his  death,  and  there  could  be  no  recovery.  Quinn,  Admx. 
v.  Illinois  Central  Railroad  Co.  495. 

5.  "Where  a  passenger  voluntarily  places  himself  in  such  an  exposed 
position,  with  abundant  standing  room  in  the  cars,  even  though  the 
seats  are  all  full,  and  falls  to  the  ground,  not  in  consequence  of  a  col- 
lision, or  a  broken  rail,  or  other  fault  of  the  company,  but  in  the  endea- 
vor to  recover  money  that  the  wind  has  blown  away,  the  negligence  of 
the  passenger  is  far  greater  than  that  of  the  company.    Ibid.  495. 

6.  While  it  is  negligence  on  the  part  of  a  railroad  company,  for 
which  they  should  be  held  strictly  accountable,  not  to  furnish  comfort- 
able sitting  accommodations  for  their  ordinary  number  of  passengers, 
or  even  for  an  extraordinary  number,  upon  due  notice,  yet  the  same 
strictness  should  not  be  applied  when  a  train  is  unexpectedly  crowded 
by  a  large  party  going  only  a  few  miles.    Ibid.  495. 

7.  And  even  if  the  company  are  notified  that  a  special  party  will 
take  passage  on  a  train,  and  do  not  furnish  sitting  room  for  all,  there 
being  abundant  standing  room  within  the  cars,  if  a  member  of  the 
party  voluntarily  exposes  himself  to  the  danger  of  standing  upon  the 
platform,  and  he  receives  injury  in  consequence  of  such  exposure,  his 
own  negligence  will  be  regarded  as  far  greater  than  that  of  the  com- 
pany in  failing  to  provide  seats  for  all  the  passengers,  and  no  recovery 
for  injuries  so  received  can  be  had.    Ibid.  495. 

8.  And  even  if  it  was  the  duty  of  the  conductor,  in  this  case,  to  have 
advised  the  deceased  to  enter  the  car  from  the  platform,  at  least  while 
paying  his  fare,  his  failure  to  do  so  was  as  nothing  when  compared  with 
the  gross  negligence  of  the  deceased.    Ibid.  495. 

9.  Grass  and  weeds  upon  a  railroad  track — a  question  of  fact  for  the 
jury.    In  an  action  against  a  railroad  company  to  recover  for  injury 

resulting  to  premises  adjoining  a  railroad,  by  reason  of  fire  communi- 
cated because  of  dry  grass  and  weeds  accumulating  upon  the  right  of 
way,  the  question  of  comparative  negligence  on  the  part  of  the  plain- 
tiff and  the  compan}^  in  respect  to  the  accumulation  of  such  combusti- 
ble material,  is  a  question  of  fact  properly  left  to  the  jury.  Illinois 
Centred  Railroad  Co.  v.  Nunn,  78. 
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NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  In  an  action  to  recover  for  services  alleged  to  have  been  rendered 
by  the  plaintiff  for  the  defendant,  upon  the  question  whether  there 
was  an  employment,  the  court  below  found  for  the  defendant,  and  the 
judgment  was  reversed  upon  the  ground  that,  although  there  was  no 
direct  evidence  of  any  employment  of  the  plaintiff  by  the  defendant, 
there  were  some  circumstances  from  which  it  might  fairly  be  inferred. 
Downing  v.  Wright,  363. 

Excessive  damages. 

2.  A  verdict  will  not  be  disturbed  on  the  ground  of  excessive  dam- 
ages, unless  it  is  apparent  that  the  jury  acted  under  prejudice,  passion 
or  mistake ;  even  though  this  court  may  consider  the  amount  of  dama- 
ges large.     Chicago  &  Alton  Railroad  Go.  v.  Pondrom,  333. 

3.  Where  a  party  charged  with  larceny,  brought  his  action  to  recover 
$250,  deposited  with  his  attorney,  upon  the  condition  that  the  attorney 
would  go  upon  his  bond  for  his  appearance,  which  he  did,  and  the 
plaintiff,  by  his  own  testimony,  proves  that  he  agreed  to  pay  his  attor- 
ney $100  if  he  was  acquitted,  and  he  was  acquitted,  and  that  he  had 
paid  his  attorney  only  $50  when  the  suit  was  brought,  a  recovery  for 
$265,  even  upon  the  testimony  of  the  plaintiff,  was  clearly  excessive. 
Cassell  v.  Hays,  261. 

Motion  to  set  aside  verdict  and  for  new  trial. 

4.  WJien  and  how  disposed  of.    See  PRACTICE,  11. 


NOTICE. 
Who  chargeable  with  notice. 

1.  Purchaser  under  execution  sale — when  chargeable  with  notice  of 
irregularities  therein.  Where  an  executor  and  an  officer  improperly 
employ  an  execution  upon  a  judgment  against  a  testator,  as  a  means 
of  selling  a  body  of  land,  exceeding  in  value  the  amount  of  the  judg- 
ment, and  susceptible  of  division,  for  the  purpose  of  raising  money  to 
pay  other  debts  of  the  estate,  thereby  attempting  to  evade  the  limita- 
tions in  the  will  as  to  what  lands  should  be  sold  to  pay  debts,  and  also 
in  violation  of  the  law  in  regard  to  such  sales,  and  the  purchaser  under 
the  execution  sale  participated  in  the  arrangement,  he  will  be  held 
chargeable  with  notice  of  the  want  of  power  in  the  executor,  and  the 
irregularity  of  the  sale,  and  subject  to  all  the  consequences  thereof. 
Kinney  et  al.  v.  Knoebel  et  al.  113. 

2.  Of  purchasers  at  a  sale  under  power  in  a  mortgage — whether  charge- 
able with  notice  of  irregularities.    See  PURCHASERS,  3,  4. 

Notice  of  sale  under  power  in  a  mortgage. 

3.  Its  requisites.  Where  the  advertisement  or  notice  of  a  sale  of 
real  estate  under  a  power  of  sale  contained  in  a  mortgage,  describes  a 
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Notice  of  sale  under  power  in  a  mortgage.  Continued. 
different  and  other  or  larger  indebtedness  than  that  described  in  or 
secured  by  the  mortgage,  the  sale  will  not  thereby  be  vitiated  so  as  to 
entitle  the  mortgagor  to  redeem,  it  not  being  shown  that  the  property 
was  injuriously  affected  by  it,  or  bidders  deterred  thereby  from  attend- 
ing the  sale,  or  that  it  was  so  published  for  a  fraudulent  purpose.  Ham- 
ilton v.  Lubukee  et  al.  415. 

Notice  of  sale  under  chattel  mortgage. 

4.  Requisites  thereof.  The  notice  of  a  chattel  mortgage  sale  read  as 
follows :  "  Mortgage  sale.  Catalogue  of  a  valuable  law  library.  '  To  be 
sold  at  auction  by  Wm.  A.  Butters  &  Co.,  on  Monday,  Nov.  25th,  at 
10  o'clock,  at  their  sales  rooms  Nos.  46,  48  &  50  Dearborn  street,  oppo- 
site Tremont  House.  Terms  cash,  par  funds."  Appended  to  this  was 
a  catalogue  of  books,  at  the  end  of  which  was  the  name  of  "  Wm.  A. 
Butters  &  Co."  Held,  that  under  the  circumstances  of  this  case,  such 
notice  must  be  considered  sufficient  in  respect  to  the  time  of  sale,  not- 
withstanding it  omits  to  state  the  year  in  which  the  sale  was  to  take 
place.  Having  been  given  in  the  early  part  of  the  month  of  Novem- 
ber, all  persons  seeing  it  would  infer  that  the  sale  was  to  take  place  on 
the  25th  day  of  the  same  month.     Waite  v.  Dennison,  319. 

5.  Nor  in  such  case,  is  it  an  objection,  that  the  catalogue  contained 
other  books,  not  named  in  the  mortgage,  and  which  belonged  to  other 
persons.  It  worked  no  injury  to  the  mortgagor,  as  all  of  his  books 
which  were  sold  were  embraced  in  the  catalogue.    Ibid.  319. 

Notice  of  a  vendor's  lien. 

6.  To  a  subsequent  purchaser — when  sufficient.    See  LIENS,  6. 
Chattel  mortgages. 

7.  Effect  of  actual  notice  to  junior  mortgagee,  of  a  prior  mortgage  not 
acknowledged.    See  MORTGAGES,  10, 11, 12. 

Notice  to  a  warrantor. 

8.  Of  t?ie  necessity  and  purpose  of  notice  to  a  warrantor  to  come  in  and 
defend  his  title.    See  COVENANTS  FOR  TITLE,  4,  5. 

Contracts — notice. 

9.  WJiere  a  certain  job  is  to  be  done  at  a  specified  price,  and  t7ie  amount 
of  work  exceeds  what  was  supposed.    See  CONTRACTS,  1. 

Change  of  venue. 

10.  Notice  required.    See  VENUE,  1. 

OFFICERS. 
United  States  Marshal. 

1.  His  duty  and  liability  in  respect  to  property  in  his  custody.  When 
a  United  States  Marshal  takes  property  into  his  custody,  under  a  pro- 
cess in  rem  issued  out  of  an  admiralty  court,  he  becomes  thenceforth 
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OFFICERS. 
United  States  Marshal.     Continued. 
chargeable  with  its  safe  keeping ;  it  is  his  duty  to  use  due  diligence  to 
keep  the  property  safely,  and  he  will  be  liable  to  the  owner  for  any 
damage  to  the  property  resulting  from  a  want  of  such  diligence.    Jones 
v.  Mc  Quirk,  382. 

2.  So  where  a  marshal  seized  and  took  into  his  custody,  under  such 
a  process,  a  steam  tug,  which  he  put  in  charge  of  a  custodian,  and  while 
so  situated  the  tug  sprung  a  leak  and  sunk,  for  want  of  proper  care 
and  attention  on  the  part  of  the  custodian,  it  was  held  that  the  marshal 
was  liable  to  the  owner  for  the  damage  occasioned  thereby.     Ibid.  382. 

3.  The  property  being  thus  in  the  custody  of  the  marshal,  the  owner 
is  relieved  of  all  concern  about  it,  and  is  not  required  to  be  present  to 
protect  it.  The  sole  responsibility  of  its  safe-keeping  is  upon  the  offi- 
cer.   Ibid.  382. 

4.  Due  diligence — in  sitch  case.  Due  diligence  is  understood  to  be 
such  as  a  careful,  prudent  man,  of  reasonable  sense  and  judgment, 
might  reasonably  be  expected  to  take  if  the  property  belonged  to  him- 
self.   Ibid.  382. 

5.  In  such  a  case  as  this,  the  officer  should  know  whether  the  vessel 
leaked ;  whether  the  place  she  occupied  was  a  proper  one ;  whether,  in 
the  removal  of  pipes,  which  were  taken  out  by  direction  of  the  custo- 
dian, any  holes  had  been  left  through  which  water  might  enter  the  ves- 
sel ;  what  bad  effect  ice  might  have  upon  her  which  might  be  avoided, 
it  being  in  the  winter  season ;  and  what  would  be  her  condition  in  case 
of  a  sudden  rise  of  water  and  breaking  up  of  the  ice.    Ibid.  382. 

Judicial  notice. 

6.  Courts  take  judicial  notice  of  iclio  are  their  officers.  See  EVI- 
DENCE, 1,  2. 

Arrest  by  an  officer. 

7.  Out  of  Ms  county.    See  ARREST,  4,  5. 
Detectives. 

8.  Of  tJieir  authority  to  arrest.     Same  title,  4. 
Forcing  an  entrance  into  a  house. 

9.  Of  tlie  right  to  do  so  to  execute  process,  civil  and  criminal.  See 
PROCESS,  4  to  8. 

Abuse  of  process. 

10.  Liability  of  officer  therefor.    Same  title,  2,  3. 

OUSTER. 
What  constitutes. 

1.  As  between  tenants  in  common.  Where  one  of  two  tenants  in 
common  of  land,  obtains  the  actual  exclusive  possession  of  the  whole 
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tract,  claiming  it  as  his  own,  and  denying  any  right  of  his  co-tenant  in 
the  premises,  and  upon  ejectment  being  brought  against  him  by  his 
co-tenant  to  recover  his  interest,  the  defendant,  instead  of  entering  a 
disclaimer  as  to  the  plaintiff's  interest  in  the  land,  pleaded  not  guilty 
and  set  up  the  statute  of  limitations :  Held,  that  these  acts  on  the  part 
of  the  defendant  constituted  an  ouster,  and  relieved  the  plaintiff  from 
the  necessity  of  proving  an  ouster  by  any  other  evidence.  Nolle  v. 
McFarland,  227. 

PAROL  EVIDENCE.    See  EVIDENCE,  5  to  9. 

PARTIES. 
In  chanceky. 

1.  The  holder  of  a  prior  mortgage  filed  a  bill  to  foreclose.  A 
junior  mortgage  had  been  given,  but  it  became  a  prior  lien  by  virtue 
of  a  release  by  the  prior  mortgagee  in  favor  of  the  junior  mortgage. 
A  guarantor  of  the  notes  secured  by  the  latter  mortgage,  filed  a  cross 
bill  to  foreclose  that  mortgage,  without  having  paid  the  notes  or  been 
in  any  way  damnified  :  Held,  that  the  guarantor  was  not  entitled  to  a 
foreclosure,  and  the  holder  of  the  notes  secured  by  the  second  mortgage 
was  a  necessary  party  to  such  foreclosure.    Darst  v.  Bates  et  al.  439. 

Action  on  covenant  of  warranty. 

2.  Who  may  sue.  Where  a  covenantee,  or  his  grantee,  conveys  the 
land  before  a  breach  of  the  covenant  has  occurred,  the  last  grantee 
becomes  the  assignee  of  the  covenant  and  he  alone  can  sue  for  a  subse- 
quent breach  thereof.     Glaycomb  v.  Munger,  373. 

3.  But  if  the  last  conveyance  contained  a  covenant  of  warranty,  and 
the  grantor  therein  afterwards  purchase  in  an  outstanding  superior 
title,  that  will  satisfy  his  covenant  to  his  grantee,  and  he  will  have  his 
action  against  the  first  covenantor,  there  being  no  other  person  who 
could  maintain  it.    Ibid.  373. 

Trespass  upon  school  lands. 

4.  Who  may  sue  therefor.  Under  the  act  of  February  16,  1865,  the 
board  of  trustees  of  schools  in  each  township  are  invested,  in  their  cor- 
porate capacity,  with  the  legal  title  to  school  lands,  and  such  board  can 
alone  maintain  an  action  for  a  trespass  committed  upon  such  lands, 
while  not  in  the  occupancy  of  any  other  person,  although  such  trustees 
may  not  themselves  be  in  the  actual  occupancy  of  the  premises.  Barber 
v.  Trustees  of  Sclwols,  396. 

5.  It  may  be,  if  the  premises  were,  at  the  time  the  trespass  was 
committed,  in  actual  use  and  occupancy  for  school  purposes,  the  school 
directors,  who  have  the  supervision  of  the  schools,  might  maintain  the 
action.    Ibid.  396. 
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PARTIES.     Continued. 
Joinder  of  parties. 

6.  In  chancery.  Where  a  tax  is  sought  to  be  levied  without 
authority,  several  property  owners,  having  a  common  interest  in  the 
subject,  and  asking  relief  against  the  same  injury,  on  the  same  ground, 
may  join  in  a  bill  to  enjoin  its  collection.  Harward  et  al.  v.  St.  Clair 
and  Monroe  Levee  and  Drain.  Co.  et  al.  131. 
Action  of  trover. 

By  whom  it  may  he  maintained.    See  TROVER,  1,  2,  3. 
Husband  and  wife. 

Whether  tliey  may,  and  whetlier  they  must,  join,  in  a  suit  to  recover  the 
lands  of  the  wife.    See  MARRIED  WOMEN,  2. 
When  a  married  woman  may  sue  alone.    See  MARRIED  WOMEN, 
3,4. 

PARTITION. 
Of  the  decree. 

1.  It  shoidd  declare  the  rights  and  interests  of  the  parties.  In  a  suit  for 
partition  of  lands,  the  bill  stated  that  the  premises  were  subject  to  a 
certain  mortgage,  executed  to  one  of  the  defendants,  and  the  answer  of 
such  mortgagor  defendant  also  set  up  the  mortgage ;  but  on  the  hear- 
ing, neither  the  mortgage  was  put  in  evidence,  nor  any  proof  offered  in 
regard  to  it,  and  in  the  decrees  of  partition  and  sale,  which  were  subse- 
quently entered,  the  court  failed  to  make  any  mention  of  it :  Held, 
that  this  was  error ;  that  the  court  should  have  passed  upon  the  mort- 
gage, in  such  manner  as  to  have  clearly  denned  the  interest  which 
would  be  acquired  by  a  purchaser  at  the  sale.  Kilgour  et  al.  v.  Craw- 
ford et  ux.  249. 

2.  Under  such  circumstances,  a  proper  course  would  have  been,  to 
decree  a  sale  of  the  premises  discharged  from  the  mortgage,  and  that 
the  proceeds  be  brought  into  court.  The  court  could  then  have  entered 
a  rule,  directing  the  money  to  be  paid  over,  as  provided  in  the  decree, 
should  the  mortgagor  defendant  fail,  by  a  certain  time,  to  make  proof 
of  the  same,  and  the  amount  due  thereon.    Ibid.  249. 

3.  In  suits  of  this  character,  the  statute  not  only  requires  all  persons 
having  either  a  present  or  contingent  interest,  to  be  made  parties,  but 
further  requires  the  court,  in  its  decree,  to  declare  the  rights  and  inter- 
ests of  all  the  parties.     Ibid.  249. 

Attorneys'  fees,  as  costs. 

When  taxable.    See  COSTS,  2. 

PARTNERSHIP. 
Of  army  sutlers. 

1.  Construction  of  Act  of  Congress,  March  19,  1862.  The  Act  of 
Congress  of  March  19,  1862,  providing  for  the  appointment  of  one  sutler 
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for  each  regiment,  and  that  the  person  so  appointed  shall  be  the  sole 
sutler  and  shall  not  underlet  his  privileges,  and  prohibiting  any  army 
officer  from  being  in  any  manner  interested  in  his  stock  or  trade 
was  not  intended  to  prohibit  a  partnership  between  a  sutler  and  any 
person  beside  an  army  officer,  in  the  prosecution  of  such  business. 
Wolcott  et  al.  v.  Gibson,  69. 

PERSONAL  ESTATE.    See  REAL/ AND  PERSONAL  PROPERTY. 

PLEADING. 
Of  the  declaration. 

1.  Where  count  contains  both  valid  and  illegal  claims  for  damages — the 
latter  regarded  as  surplusage.-  In  an  action  on  the  case,  by  H,  against 
R,  for  fraudulent-representations  in  regard  to  the  number  of  acres  con- 
tained in  a  piece  of  land  sold  by  him  to  H,  the  declaration  contained  one 
count,  which  set  forth  several  distinct  claims  for  special  damages,  to 
which  a  demurrer  was  interposed,  on  the  ground  that  some  of  the 
claims  were  invalid :  Held,  that  this  objection  was  not  good,  inasmuch 
as  the  count  set  forth  a  valid  ground  of  action.  In  such  case,  an  illegal 
claim  of  special  damages  would  be  mere  surplusage.  Hiner  v.  Bich- 
ter,  299. 

2.  In  an  action  against  a  railroad  company  for  killing  stock.  In  an 
action  against  a  railroad  company  to  recover  for  stock  alleged  to  have 
been  killed  upon  the  company's  road,  it  is  not  enough  to  aver  in  the 
declaration  that  the  road  was  not  fenced  at  the  place  where  the  injury 
occurred,  it  not  appearing  from  the  pleading  but  that  the  stock  may 
have  gone  on  the  track  at  another  place,  and  where  the  road  was 
fenced.     Toledo,  Peoria  &  Warsaw  Railway  Co.  v.  Darst,  365. 

3.  And  in  averring  that  the  road  had  been  opened  for  six  months,  it 
is  not  sufficient  if  such  averment  relates  only  to  the  place  where  the 
injury  occurred,  it  not  being  shown  but  that  the  stock  strayed  upon  the 
track  at  another  place,  and  where  the  road  had  not  been  opened  for  six 
months  before  the  accident  occurred.    Ibid.  365. 

Carrying  demurrer  back  to  declaration. 

4.  After  a  demurrer  to  a  declaration  has  been  overruled  and  the 
general  issue  pleaded,  a  demurrer  to  a  defective  plea  cannot  be  carried 
back  to  the  declaration.     Clayconib  v.  Munger,  373. 

5.  So,  where  a  general  demurrer  to  a  declaration  in  an  action  for 
a  breach  of  a  covenant  of  warranty,  had  been  overruled,  and  all  the 
material  allegations  traversed  by  the  pleas  of  non  est  factum,  and  non 
infregit  conventionem,  and  special  pleas,  it  was  held,  a  demurrer  to 
another  plea  could  not  be  carried  back  to  the  declaration.  A  party  can 
not  plead  in  bar  and  demur  at  the  same  time  to  the  same  matter. 
Ibid.  373. 
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Pleading  construed  against  the  pleader. 

6.  Where  the  defendant  in  an  action  for  a  breach  of  covenant  of 
warranty ,pleaded  that  the  plaintiff  had  conveyed  the  premises  to  another, 
without  averring  that  he  conveyed  by  quitclaim,  it  will  be  intended,  in 
the  absence  of  such  averment,  and  in  favor  of  the  plaintiff,  that  he  con- 
veyed by  warranty.     Claycomb  v.  Hunger y  373. 

Plea  of  accord  and  satisfaction. 

When  availing.    See  ACCORD  AND  SATISFACTION. 

Pleadings  in  proceeding  for  mandamus.    See  MANDAMUS,  5  to  9. 

PLEADING  AND  EVIDENCE. 
Evidence  under  the  general  issue. 

1.  Usurp.  The  statute  against  usury  may  be  availed  of  under  the 
general  issue,  where  the  fact  of  usury  appears  from  the  contract  and 
the  declaration.    Hamill  v.  Mason  et  at.  488. 

In  an  action  on  the  case. 

2.  For  false  representations.  In  an  action  on  the  case  to  recover 
damages  for  false  representations  made  by  the  defendant  in  relation  to 
the  number  of  acres  in  a  parcel  of  land  sold  by  him  to  the  plaintiff,  to 
enable  the  latter  to  recover,  it  is  sufficient  if  he  prove  that  the  defend- 
ant knowingly  made  the  false  representations,  and  that  relying  upon 
such  representations  he  purchased.    Hiner  v.  Bidder,  299. 

3.  In  such  case,  the  plaintiff  is  not  required  to  prove  that  he  did  not 
know  the  statements  of  the  vendor  to  be  false.  This  would  require  him 
to  prove  a  negative.    Ibid.  299. 

4.  Such  proof  must  be  made  by  the  defendant,  if  he  seeks  to  defeat 
a  recovery  upon  the  ground  that  the  plaintiff  knew  the  facts,  and  was, 
therefore,  not  deceived  in  his  purchase.    Ibid.  299. 

5.  Scienter  must  be  shoicn.  This  court  has  repeatedly  said,  that  in 
actions  on  the  case,  for  fraudulent  and  false  representations,  the  scienter 
must  be  shown.    Ibid.  299. 

6.  But  in  such  cases,  direct  and  positive  proof  of  knowledge  is  not 
required.  Though  not  directly  proved,  it  may  often  be  inferred  from 
other  facts,  and  it  is  for  the  jury  to  determine,  from  all  the  circum- 
stances, whether  the  defendant  knew  his  representations  to  be  false. 
Ibid.  299. 

"Where  parties  are  sued  as  joint  makers. 

7.  Proof  of  their  liability  as  such.  Where  parties  are  declared 
against  as  joint  makers  of  a  promissory  note,  the  production  of  a  note 
signed  at  the  foot  by  one,  the  name  of  the  other  appearing  in  blank 
on  the  back  of  the  note,  will,  prima  facie,  support  the  declaration ;  and 
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in  the  absence  of  a  sworn  plea  by  the  latter,  denying  the  execution  of 
the  note  by  him  as  maker,  or  of  some  stipulation  on  the  subject,  he  can 
not  deny  that  he  was  a  joint  maker.    Lincoln  v.  Hinzey,  435. 
Allegations  and  proof. 

8.  Wliether  a  variance.  "Com."  and  "Co."  are  well  understood 
abbreviations  of  the  word  "  Company,"  when  used  as  a  part  of  the 
name  of  a  commercial  firm.    Keith  et  al.  v.  Sturges,  142. 

9.  So,  in  an  action  by  the  assignee  of  a  note  made  payable  to  "  Stur- 
1  ges  &  Com."  it  was  alleged  that  it  was  endorsed  by  "  Sturges  &  Com." 

and  the  note  produced  in  evidence  was  endorsed  "  Sturges  &  Co."    Held, 
there  was  no  variance.    Ibid.  142. 

POLICE  POWER  OF  THE  STATE. 
Vested  rights  therein. 

The  police  power  of  the  State,  such  as  the  power  to  prohibit  the  sale  of 
liquors,  can  not  be  made  the  subject  of  irrevocable  grant.  See  UNIVER- 
SITY OF  CHICAGO. 

POSSESSION. 

HOW  FAR  EVIDENCE  OF  TITLE. 

1.  A  court  of  chancery  will  sometimes  interfere  to  protect  a  title 
which  is  evidenced  only  by  possession,  against  disturbance  by  the  asser- 
tion of  a  false  or  fraudulent  claim ;  but  it  will  not  decree  a  conveyance 
to  the  occupant  merely  by  virtue  of  his  possession,  as  against  a  person 
holding  the  legal  title.  Rights  growing  out  of  possession  are  matters 
purely  of  legal  cognizance.    Smith  et  al.  v.  Hollenback  et  al.  223. 

Trespass  quare  clausum  fregit. 

2.  Of  the  character  of  possession  required.    See  TRESPASS,  2. 

PRACTICE. 
Filing  a  declaration. 

1.  What  constitutes.  It  is  not  sufficient,  to  constitute  a  filing  of  a 
declaration  in  a  cause,  to  simply  leave  it  in  the  clerk's  office,  on  the 
clerk's  desk,  ten  days  before  the  return  day  of  the  term,  but  it  is  neces- 
sary that  it  be  placed  in  the  hands  and  under  the  control  of  the  clerk; 
that  it  pass  into  his  exclusive  custody,  and  remain  within  his.  power, 
and  that  the  object  be  communicated  to  him,  in  some  manner  capable 
of  being  understood.     Hamilton  v.  Beardslee  et  al.  478. 

2.  Ante-dating  file  mark.  The  clerk  can  not,  without  authority  from 
the  court,  mark  a  paper  filed  in  a  cause,  and  ante-date  the  endorsement ; 
this  can  only  be  done  on  motion  to  have  it  so  filed  nunc  pro  tunc. 
Ibid.  478. 
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Filing  copy  of  instrument  with  declaration. 

'3.  Whether  necessary.  In  an  action  to  recover  for  the  breach  of  a 
contract  to'  deliver  a  certain  number  of  agricultural  implements,  the  plain- 
tiff offered  in  evidence  an  order  or  memorandum,  specifying  the  number 
and  quality  of  the  implements  ordered,  for  the  purpose  of  enabling  the 
jury,  in  connection  with  other  proof,  to  fix  the  price  agreed  to  be  paid. 
It  did  not  constitute  the  contract  of  the  parties,  and  the  suit  was  not 
based  upon  this  instrument.  To  this  the  defendant  objected,  for  the 
reason  that  a  copy  of  such  order  was  not  filed  with  the  declaration  : 
Held,  that  it  was  not  necessary  to  file  a  copy  of  such  instrument  with 
the  declaration,  and  that  it  was  properly  admitted  in  evidence,  for  the 
purposes  for  which  it  was  offered.     Deere  et  al.  v.  Lewis  et  al.  254. 

Time  of  filing  papers  in  a  cause. 

4.  It  is  no  objection  that  a  paper  was  filed  in  a  cause  at  the  term  at 
which  the  cause  was  continued,  and  after  the  continuance  was  allowed. 
Under  the  rules  of  practice,  a  party  may  file  papers  in  a  cause  at  any 
and  all  times,  whether  in  term  time  or  in  vacation.  Dyer  v.  Last, 
Adnvr.  179. 

Waiting  for  counsel  to  appear  to  try  a  cause. 

5.  The  matter  of  delaying  the  trial  of  a  cause  for  counsel  to  appear, 
is  analogous  to  an  application  to  set  aside  a  default,  and  in  such  cases 
it  is  not  the  practice  of  appellate  courts  to  interfere,  except  where 
the  court  below  is  chargeable  with  an  abuse  of  its  discretion.  Home 
Mutual  Fire  Ins.  Co.  v.  Ronan,  517. 

6.  In  this  case,  one  of  defendant's  attorneys  was  in  court  waiting  the 
call  of  the  case,  and  shortly  before  it  was  reached,  went  out  to  notify 
one  of  his  co-partners,  who  expected  to  take  charge  of  the  trial.  The 
case  was  reached  sooner  than  the  counsel  expected,  and  the  court,  hav- 
ing been  notified  by  the  counsel  who  had  been  in  attendance  that  he 
was  going  for  his  associate,  waited  from  fifteen  to  twenty  minutes  after 
calling  the  case  for  counsel  to  appear.  No  one  appearing  for  the  defend- 
ant, the  court  caused  a  jury  to  be  impannellecl,  and  the  plaintiff  made 
his  proof  and  obtained  a  verdict.  Immediately  after  the  verdict  was 
returned  and  judgment  entered,  the  defendant's  counsel  entered  the 
court  room,  and  asked  to  have  the  proceedings  set  aside.  This  was 
refused,  and  counsel  then  made  a  formal  motion  to  that  effect,  stating 
that  the  defendant  had  a  good  defense,  but  the  motion  was  overruled. 
After  the  senior  counsel  had  been  notified  by  his  associate  that  the  case 
was  about  to  be  called,  he  waited  ten  or  fifteen  minutes  in  his  office, 
not  supposing  that  the  call  was  so  near  at  hand.  The  refusal  of  the 
court  below  to  open  the  case,  under  the  circumstances,  was  not  such 
an  abuse  of  discretion  as  to  call  for  a  reversal.    Ibid.  517. 

Order  of  proceedings. 

7.  Presumption.  Where  the  record  shows  that  a  demurrer  was  filed 
to  the  ..declaration,  and  a  default  taken  in  the  same  cause,  on  the  same 
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day,  but  does  not  show  which  was  the  prior  act,  in  the  absence  of  proof 
as  to  priority,  it  will  be  presumed  that  the  default  was  properly  taken, 
and  that  no  error  exists.    Schuh  v.  If  Oench  et  al.  85. 

8.  The  rights  of  the  defendant  who  claimed  that  a  demurrer  to  the 
declaration  was  pending  at  the  time  the  default  was  taken,  could  have 
been  preserved,  had  he,  during  the  term,  entered  a  motion  to  set  aside 
the  default,  and  proved  that  a  demurrer  had  been  filed  in  the  case  before 
the  default  was  taken;  the  court  then  would  have  set  aside  the 
default,  and  failing  to  do  so,  the  motion  and  evidence  could  have  been 
preserved  in  the  record,  and  such  error  would  appear  as  could  have 
been  availed  of  in  this  court.    Ibid.  85. 

Giving  evidence  after  testimony  is  closed. 

9.  Discretionary.  Permitting  evidence  to  be  introduced  after  the 
testimony  is  closed  is  a  matter  of  discretion  with  the  judge  trying  the 
case,  and  he  alone  can  determine  whether  such  evidence  shall  after- 
wards be  admitted,  under  such  restrictions  as  shall  work  no  injury  to 
the  opposite  party.    Sprague  v.  Craig,  289. 

Reading  law  to  a  jury. 

10.  In  a  civil  case.  The  court  may,  in  civil  cases,  refuse  to  permit 
counsel  to  read  law  to  a  jury,  and  this  can  not  be  assigned  for  error.  It  is 
the  province  of  the  court,  in  such  cases,  to  interpret  the  law  for  the 
jury,  and  not  for  the  jury  to  interpret  the  law  for  themselves. 
Ibid.  288. 

Motion  to  set  aside  verdict  and  for  new  trial. 

11.  How  disposed  of.  Where  the  record  entry  is,  that  the  court  over- 
ruled the  motion  for  a  new  trial,  and  the  motion  entered  was,  to  set 
aside  the  verdict  and  to  grant  a  new  trial :  Meld,  that  this  disposed  of 
the  whole  motion.  The  rendition  of  judgment  disposes  of  all  such 
motions.    Deere  et  al.  v.  Lewis  et  al.  254. 

Time  within  which  to  take  certain  objections. 

12.  As  to  tlie  sufficiency  of  a  complaint  in  bastardy.  The  objection 
that  a  complaint  in  a  proceeding  in  bastardy  was  not  made  by  the  mother, 
should  be  made  before  the  justice  of  the  peace,  and  urged  in  the  circuit 
court,  and  can  not  be  heard  for  the  first  time  in  the  appellate  court. 
Going  to  trial  on  the  merits,  without  objection,  waives  defects  of  this 
character,  if  any  existed.     Cook  v.  The  People,  143. 

13.  As  to  the  county  in  which  complaint  is  made.  The  objection,  in  a 
bastardy  proceeding,  that  it  does  not  appear  the  child  was  born  in  the 
county  in  which  the  complaint  was  made,  must  be  made  in  the  first 
instance,  and  comes  too  late  when  made  for  the  first  time  in  the 
appellate  court.    Ibid.  143. 

14.  Omission  to  prove  official  character.  In  an  action  against  an  offi- 
cer to  recover  for  damage  to  property  while  in  his  custody  and  by  rea- 
son of  his  neglect,  he  cannot  object  for  the  first  time  in  the  appellate 
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court  that  there  was  no  proof  of  his  official  character  at  the  time.    The 
objection  should  first  be  made  in  the  court  below,  so  as  to  give  an  oppor- 
tunity to  obviate  it  by  proof.    Jones  v.  McCuirk,  382. 

15.  Want  of  jurisdiction  in  chancery,  because  there  is  a  remedy  at  law. 
See  JURISDICTION,  1,  2.   • 

16.  As  to  the  form  of  an  indictment,  and  other  criminal  proceedings — 
time  to  object  tliereto.    See  CRIMINAL  LAW,  1,  2. 

17.  Setting  aside  defaults — of  tJie  time  within  which  the  motion  must  be 
made.    See  DEFAULT,  3. 

18.  When  to  object  to  competency  of  a  witness.    See  WITNESSES,  11. 
Number  op  witnesses  to  be  examined. 

19.  Whetlier  the  court  can  restrict  it.    See  WITNESSES,  1,  2,  3. 

PRACTICE  IN  THE  CIRCUIT  COURT  OF  COOK  COUNTY. 
Affidavit  of  merits — appeals. 

1.  Under  the  act  of  January  14th,  1857,  regulating  the  practice  in 
the  Circuit  Court  of  Cook  County,  in  all  appeals  prosecuted  to  that 
court,  no  matter  what  the  form  of  action,  or  where  the  domicil  of 
appellant  may  be,  an  affidavit  of  merits  must  be  filed  within  the  period 
limited  to  plead,  as  in  other  cases,  to  prevent  a  dismissal  of  the  appeal. 
Bell  v.  Nims  et  al.  171. 

2.  Dismissal  of  appeal — discretionary  with  tlie  court  whether  default 
shall  be  set  aside.  An  appeal  from  a  justice  of  the  peace  to  the  Circuit 
Court  of  Cook  County,  was  dismissed  by  the  court  upon  motion,  for 
want  of  an  affidavit  of  merits,  and  a  procedendo  awarded  to  the  justice. 
Afterwards,  and  at  the  same  term,  the  defendant's  attorney  filed  an  affi- 
davit of  merits,  and  that  he  was  informed  and  believed  that  defendant 
was  not  a  resident  of  Cook  county,  and  entered  a  motion  to  set  aside 
the  default,  which  motion  the  court  overruled :  Held,  that  there  was  no 
error  in  this,  it  being  discretionary  with  the  court,  whether  to  set  aside 
the  default  or  not.    Ibid.  171. 

PRACTICE-IN  THE  SUPREME  COURT. 
Error  will  not  always  reverse. 

1.  Improper  instructions.  Where  an  instruction  given  by  the  court 
is  as  favorable  to  a  party  as  the  law  would  authorize,  and  even  more 
so,  he  cannot  allege  that  it  is  erroneous.  Illinois  Central  Railroad  Co. 
v.  Nunn,  78. 

2.  Where  an  instruction  professes  to  set  forth  the  rule  fixing  the  lia- 
bility of  a  party,  omits  an  essential  element  to  such  liability,  but  such 
omission  is  so  clearly  supplied  by  the  proof  in  the  case  that  the  error 
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could  work  no  injury,  the  judgment  will  not  be  reversed  because  of 
such  erroneous  instruction.     Clarke  et  al.  v.  Boyle,  104. 

3.  Admitting  incompetent  evidence.  The  admission  of  irrelevant  tes- 
timony on  the  trial  of  a  cause  will  not,  of  itself,  be  sufficient  ground 
for  reversing  the  judgment,  when  no  injury  resulted  thereby  to  the 
party  complaining  of  the  error.    Bauman  et  al.  v.  Bowles,  380. 

4.  Of  taking  a  case  from  a  jury.  Where  there  is  evidence  tending 
to  prove  the  issue  in  a  cause,  the  plaintiff  has  a  right  to  take  the  verdict 
of  a  jury ;  still,  where  the  court  takes  a  case  from  the  consideration  of 
the  jury  by  excluding  all  the  evidence  introduced,  the  judgment  will 
not  be  reversed  for  that  cause,  if  it  appear  that  no  injustice  was  done 
thereby.     Quinn,  Admx.  v.  Illinois  Central  Railroad  Co.  496. 

Remittitur. 

5.  In  the  Supreme  Court.  "Where  a  decree  has  been  rendered  for  too 
large  a  sum,  the  appellate  court  will  not  allow  a  remittitur  to  be  entered 
therein  for  the  excess,  and  affirm  the  decree  for  the  remainder.  It  is 
the  settled  doctrine  that  the  record  of  the  court  below  cannot  be  altered 
or  amended  in  the  appellate  court.    Beese  et  al.  v.  Becker,  82. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  Presumption  that  a  default  was  properly  entered,  although  a  demur- 
rer to  the  declaration  was  filed  on  the  same  day.    See  PRACTICE,  7. 

2.  No  presumption  in  support  of  a  decree  in  chancery,  that  there  was 
evidence  given  which  does  not  appear  in  the  record.    See  CHANCERY,  7. 

3.  Time  of  execution  of  a  deed — presumption  in  respect  thereto.  See 
CONVEYANCES,  1. 

4.  Endorsement  in  blank — presumption  as  to  character  of  liability 
thereby  assumed.    See  ASSIGNMENT,  6. 

5.  That  a  decree  for  the  sale  of  land  of  an  estate  to  pay  debts  was  sup- 
ported by  evidence.    See  ADMINISTRATION  OF  ESTATES,  6. 

6.  Where  an  officer  signing  a  jurat  omits  any  designation  of  his  official 
character — presumption  that  court  below  took  judicial  notice  that  lie  was  an 
officer  of  the  court.    See  EVIDENCE,  3. 

PROBABLE  CAUSE. 
For  an  arrest— what  constitutes.    See  ARREST,  6. 

PROCESS. 
Who  may  execute  process. 

1.  The  law  does  not  authorize  a  person  to  execute  process  in  his 
own  favor.    Snydacker  v.  Brosse,  357. 
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Abuse  of  process. 

2.  Who  liable  therefor.  When  an  officer  armed  with  a  writ  abuses 
it,  by  the  commission  of  any  act  not  warranted  by  the  process,  he 
thereby  becomes  a  trespasser  ab  initio,  and  he  is  liable  not  only  for  the 
property  taken  by  him,  but  also  for  any  damage  which  was  the  imme- 
diate result  of  his  acts.    Snydacker  v.  Brosse,  357. 

3.  Even  in  a  case  where  all  the  proceedings  are  regular,  a  plaintiff 
is  equally  liable  with  the  officer,  if  he  command  or  advise  the  abuse  of 
process ;  although,  otherwise,  he  would  not  incur  liability.    Ibid.  357. 

Forcing  an  entrance  into  a  house. 

4.  Of  the  right  to  do  so  to  execute  process,  civil  or  criminal,  and  herein, 
of  the  right  to  break  open  inner  doors.  It  is  a  well  established  rule  of 
law,  that  no  officer  has  the  legal  authority  to  break  an  outer  door,  or 
other  outside  protection  to  a  person's  house,  for  the  purpose  of  execu- 
ting civil  process.    Ibid.  357. 

5.  Even  to  arrest  a  defendant  on  civil  process,  the  officer  must  cor- 
porally seize  or  touch  the  defendant's  body,  and  thus  render  him  a 
prisoner,  before  he  can  justify  the  breaking  and  entering  his  house  to 
retake  him.  Otherwise  he  has  no  such  power,  but  must  watch  the 
opportunity  to  arrest  him.    Ibid.  357. 

6.  And  in  the  execution  of  civil  process  against  the  goods  of  a 
defendant,  an  officer  is  equally  powerless  to  force  an  entrance  into  the 
defendant's  house  for  the  purpose  of  seizing  them.    Ibid.  357. 

7.  But,  having  effected  an  entrance  into  the  defendant's  house 
peaceably,  an  officer  may,  after  a  request  and  refusal,  break  open  any 
inner  doors  belonging  to  defendant  in  order  to  take  the  goods.  Ibid.  357. 

8.  But  the  rule  is  otherwise  in  executing  process  for  the  arrest  of  a 
person  charged  with  a  felony.  In  such  case,  the  officer  is  justified  in 
breaking  open  doors,  if  necessary,  to  make  the  arrest.    Ibid.  357. 

Of  an  arrest  without  process.    See  ARREST,  4. 

PROMISSORY  NOTES. 
Joint  makers. 

1.  Position  of  their  signatures.  One  may  become  liable  as  joint 
maker  of  a  promissory  note,  without  reference  to  the  position  of  his 
signature,  or  whether  it  be  found  upon  the  face  or  back  of  the  note,  if 
it  be  shown,  by  satisfactory  evidence,  that  the  party  signing  did  so  as 
joint  maker.    Lincoln  v.  Hinzey,  435. 

Endorsement  in  blank. 

2.  Character  of  liability  thereby  assumed.    See  ASSIGNMENT,  6,  7. 
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PURCHASERS. 
Notice  of  a  prior  conveyance. 

1.  Effect  thereof.  Where  a  grantee  of  lands  takes  a  deed  to  the  same, 
with  notice  of  a  prior  conveyance,  not  then  recorded,  he  is  not  an  inno- 
cent purchaser,  but  takes,  subject  to  all  the  rights  of  the  grantee  under 
the  prior  conveyance.    Boyles  v.  Young,  127. 

2.  Notice  by  record.  And  where  such  grantee,  with  notice,  conveys 
to  another,  but  subsequent  to  the  recording  of  the  prior  conveyance, 
such  subsequent  purchaser  is  chargeable^with  notice  by  the  record. 
Ibid.  127. 

Whether  chargeable  with  notice. 

3.  Of  irregularities  in  sale  under  poicer  in  a  mortgage.  The  original 
purchaser  at  a  sale  by  a  mortgagee  under  a  power  of  sale  contained  in 
the  mortgage,  is  chargeable  with  notice  of  defects  and  irregularities 
attending  the  sale,  and  cannot  evade  their  effect.  Hamilton  v.  Lubu- 
Jcee  et  al.  415. 

4.  But  with  remote  purchasers  the  rule  is  different ;  all  matters  in 
pais,  affecting  the  sale,  it  not  being  void  but  only  voidable,  must  be 
brought  home  to  their  knowledge,  on  a  proper  case  made,  sustained  by 
proof.    Ibid.  415. 

5.  Purchaser  under  execution — when  chargeable  with  notice  of  irregu- 
larities.   See  NOTICE,  1. 

Purchaser  from  a  mortgagor. 

6.  Of  his  relations  to  the  mortgagee.    See  MORTGAGES,  4. 
Purchaser  under  foreclosure. 

7.  ~\Vhetlier  entitled  to  crops  grown  and  harvested  on  the  premises.  See 
MORTGAGES,  3. 

Mortgagee  cannot  purchase  at  his  own  sale.    See  MORTGAGES, 
7,  8. 

PURCHASE  MONEY. 
What  constitutes. 

As  against  a  claim  of  homestead.    See  HOMESTEAD,  1. 

RAILROADS. 
Fencing  railroads.  j, 

1.  Construction  of  Hie  statute  relating  thereto — effect  of  a  change  of 
ownership  of  the  road.  The  statute  requires  a  road  to  be  fenced  at  the 
end  of  six  months  after  it  is  opened,  and  when  that  has  not  been  done 
and  the  road  has  been  open  and  operated  for  more  than  six  months, 
and  a  change  of  ownership  in  the  road  then  occurs,  the  purchasing  com- 
pany cannot  escape  liability  for  damages  resulting  from  the  neglect  of 
such  duty,  on  the  ground  that  six  months  had  not  elapsed  since  the  road 
came  into  its  possession.  Toledo,  Peoria  &  Warsaw  Railway  Co.  v. 
Arnold,  241. 
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2.  In  such  case,  the  new  owner  is  not  entitled  to  a  period  of  six 
months  after  the  change  of  ownership,  within  which  to  comply  with 
the  law;  but  takes  possession,  subject  to  all  the  consequences  resulting 
from  a  want  of  compliance  with  the  statute,  so  far  as  liability  for 
injuries  to  third  persons  is  concerned.  Toledo,  Peoria  &  Warsaw  Rail- 
way Co.  v.  Arnold,  241. 

C HOSES  IN  ACTION. 

3.  Power  of  a  railroad  corporation  to  dispose  of  its  cJwses  in  action,  by 
sale  or  mortgage.    See  CORPORATIONS,  2,  3. 

Negligence.    See  that  title. 

REAL  AND  PERSONAL  PROPERTY. 
What  is  personal  property. 

1.  Of  plants  reserved  on  a  sale  of  land.  Where  a  vendor  of  land 
made  a  written  reservation  in  the  contract  of  sale,  of  certain  wine  plants 
growing  upon  the  premises,  that  constituted  the  plants,  as  between  the 
vendor  and  vendee,  personal  property, — as  much  so  as  if  they  had  been 
taken  from  the  ground.    Ping  v.  Billings  et  al.  475. 

What  is  personal  estate. 

2.  Debts  due  from  land  sold.  Moneys  due  a  testator  at  his  decease, 
upon  contracts  for  the  sale  of  real  estate,  made  by  him  during  his  life, 
no  deed  having  been  executed,  are  to  be  considered  a  part  of  his  per- 
sonal estate,  the  same  as  other  debts  due  the  estate.  Skinner  et  al. 
Exrs.  v.  Newberry,  203. 

3.  And  the  objection,  that  those  contracts  which  were  liable  to  for- 
feiture at  the  death  of  the  testator,  can  not  be  considered  as  personalty, 
is  without  force,  since  the  testator  did  not  assert  such  right.    Ibid.  203. 

RECORDING  ACT. 
Its  application  to  chattel  mortgages.     See  MORTGAGES,  10, 
11, 12. 

REDEMPTION. 
When  allowable — and  upon  what  terms. 

1.  In  equity,  from  sale  under  execution.  An  executor  and  an  officer 
improperly  employed  an  execution  upon  a  judgment  against  the  testa- 
tor, as  a  means  of  selling  a  body  of  land,  exceeding  in  value  the  amount 
of  the  judgment,  and  susceptible  of  division,  for  the  purpose  of  raising 
money  to  pay  other  debts  of  the  estate,  thereby  attempting  to  evade 
the  limitations  in  the  will  as  to  what  lands  should  be  sold  to  pay  debts, 
and  also  in  violation  of  the  law  in  regard  to  such  sales:  Held,  that  in 
such  case,  where  the  purchaser  has  acted  fairly  and  without  fraud,  upon 
bill  in  equity  by  the  heirs  to  redeem  from  the  sale,  the  redemption  will 
be  allowed,  and  inasmuch  as  the  money  advanced  by  the  purchaser, 
paid  and  discharged  liens  of  creditors  of  the  estate,  he  will  be  subro- 
gated to  their  rights.    Kinney  et  al.  v.  Knoebel  et  al.  113. 
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2.  In  stating  the  account  upon  such  redemption,  the  heirs  will  be 
required  to  pay  the  purchaser  his  purchase  money,  with  interest.  He 
will  also  be  allowed  the  taxes  he  has  paid  on  the  premises,  and  for  last- 
ing and  valuable  improvements  which  are  not  of  a  merely  ornamental 
character,  made  before  suit  brought;  he  should  also  be  allowed  to 
remove  statuary  and  other  ornaments,  so  far  as  may  be  done  without 
permanent  injury  to  the  freehold;  and  he  will  be  chargeable  with 
rents  and  profits.    Kinney  et  al.  v  Knoebel  et  al.  113. 

REGISTRY  OF  VOTERS. 
When  not  necessary.    See  ELECTIONS,  5. 

REMEDIES. 
Non-delivery  of  grain  by  warehouseman. 

Assumpsit  will  lie.    See  ASSUMPSIT,  1,  2. 

TO  COMPEL  THE  CALLING  OP  A  TOWN  ELECTION. 

By  mandamus.    See  MANDAMUS,  4. 
Mandamus. 

When  it  will  lie.    See  MANDAMUS,  1  to  4. 

REMITTITUR. 
In  the  Supreme    Court.    See   PRACTICE   IN   THE  SUPREME 
COURT,  5. 

REMOVAL  OF  CAUSES. 
From  a  State  court  into  a  United  States  court. 

1.  Under  the  act  of  Congress  of  July  27,  1866,  one  of  several  defend- 
ants in  a  suit  pending  in  a  State  court  can  not  claim  a  removal  of  the 
suit  into  the  circuit  court  of  the  United  States,  except  it  be  unneces- 
sary for  his  co-defendants  to  be  present.    Darst  v.  Bates  et  al.  439. 

2.  In  this  case,  the  assignee  of  notes  secured  by  a  mortgage  which 
was  a  junior  lien,  filed  a  bill  to  foreclose,making  defendants  thereto  the 
mortgagors,  the  trustee  under  a  deed  of  trust  which  was  a  prior  lien,  a 
guarantor  of  the  notes  secured  by  such  deed  of  trust,  and  a  tenant  in 
possession  under  the  mortgagors :  Meld,  that  such  guarantor  was  not 
entitled  to  a  removal  of  the  cause  into  the  Federal  court,  because  his 
co-defendants  were  necessary  parties,  and  the  cause  could  not  properly 
be  determined  without  them.    Ibid.  439. 

3.  Under  the  act  of  Congress  of  March  2,  1867,  amendatory  of  the 
act  of  1866,  permitting  causes  pending  in  the  State  courts  between  citi- 
zens of  the  State  in  which  the  suits  were  brought  and  citizens  of 
another  State,  on  application  of  the  latter,  for  a  suit  to  be  removed,  for 
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From  a  State  court  into  a  United  States  court.  Continued. 
certain  reasons,  into  a  Federal  court,  it  is  not  enough  for  the  party 
seeking  the  removal  to  state  that  he  is  a  resident  of  another  State,  as 
he  may,  notwithstanding  that,  be  a  citizen  of  this  State.  Darst  v.  Bates,  439. 
4.  And  where  the  court  below  refused  to  grant  the  application  for 
removal,  if  the  record  in  the 'appellate  court  fails  to  show  a  justification 
of  the  sureties  on  the  bond  offered  in  the  court  below  upon  the  appli- 
cation, the  action  of  that  court  will  be  sustained.    Ibid.  439. 

RENTS  AND  PROFITS.    See  REDEMPTION,  2. 

REVERSION. 
Abandonment. 

What  constitutes  an  abandonment  of  premises  granted  for  a  specified 
purpose,  so  that  they  will  revert  to  the  grantor.  See  ABANDON- 
MENT, 1,  2. 

SALES. 
What  constitutes  a  sale. 

1.  As  distinguished  from  a  deposit  of  grain  for  storage.  The  owner 
of  a  lot  of  wheat  delivered  the  same  to  a  miller,  and  received  a  receipt 
therefor  as  follows :  "  Received  of  Matthias  Hartley,  to  be  stored, 
15060  bushels  wheat,  to  take  market  price  when  he  sees  fit  to  sell." 
Another  receipt  as  follows:  "Received  of  Matthias  Hartley,  13460 
bushels  wheat  left  in  store,  to  take  market  price  when  he  sees  fit  to  sell :" 
Held,  that  the  form  of  the  receipt  implied  a  sale  of  the  wheat,  and  not 
merely  a  deposit  for  storage.    Ives  v.  Hartley,  520. 

2.  Aside  from  these  receipts,  it  appeared  the  wheat,  when  delivered, 
was  placed  in  the  private  warehouse  of  the  miller,  among  other  grain, 
where  the  miller  kept  his  own  grain  purchased  for  milling  purposes ; 
nothing  was  said  about  storing ;  the  miller  stated  the  price  he  was  pay- 
ing, and  the  owner  asked  him  if  he  would  take  the  wheat  and  pay  for 
it  when  called  for.  The  wheat  was  manufactured  into  flour  and  sold 
by  the  miller.  Afterwards  the  mill  was  destroyed  by  fire,  subsequent 
to  which,  on  the  inquiry  of  the  party  delivering  the  wheat,  whether 
the  miller  would  pay  for  it,  the  latter  promised  to  do  so ;  and  the  former 
received  some  flour  in  part  payment  therefor.  It  was  held,  that  these 
circumstances  attending  the  transaction,  taken  in  connection  with  the 
receipts,  show  it  was  a  sale  of  the  grain.    Ibid.  520. 

Withdrawing  a  bid. 

3.  At  a  sale  under  a  deed  of  trust.  Where  a  party  bids  at  a  sale 
u,ncler  a  deed  of  trust,  under  a  misapprehension  as  to  the  terms  of  the 
sale,  supposing  the  amount  bid  would  be  received  in  currency,  but  after 
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SALES.    Withdrawing  a  bid. 

making  the  bid  the  trustee  informed  him  that  the  purchaser  would  be 
required  to  pay  the  price  in  gold  at  the  close  of  the  sale,  the  bidder 
may  be  permitted  by  the  trustee  to  retract  his  bid,  without  thereby 
affecting  the  validity  of  the  sale,  although  upon  a  further  offering  of 
the  property  it  did  not  bring  as  much  as  the  amount  of  the  bid  with- 
drawn.    Waterman  v.  Spaulding  et  al.  425. 

Sale  upon  credit — under  trust  deed. 

4.  After  a  sale  by  a  trustee  under  a  deed  of  trust  which  forbid  the 
sale  to  be  made  upon  credit,  the  creditor  for  whose  benefit  the  sale  was 
made,  loaned  to  the  purchaser  a  portion  of  the  money  with  which  to 
pay  the  amount  of  his  bid,  and  this  was  not  regarded  as  a  sale  upon 
credit  by  the  trustee.    Ibid.  425. 

5.  But  qucere,  whether  the  creditor  might  not,  in  such  case,  properly 
authorize  the  trustee  to  sell  upon  a  credit  to  the  extent  of  the  debt  due 
him,  leaving  the  surplus  which  would  be  coming  to  the  debtor  to  be 
paid  as  required  by  the  terms  of  the  trust  deed.    Ibid.  425. 

Sale  for  more  than  is  due — under  trust  deed. 

6.  Effect  thereof  on  purchaser's  title.  Even  if  a  trustee,  under  a  deed 
of  trust,  makes  the  sale  for  more  than  is  due  to  the  creditors  for  whose 
benefit  the  security  was  given,  that  fact  can  not  affect  the  title  of  the 
purchaser  at  the  sale,  but  would  simply  present  the  question  as  to  the 
proper  distribution  of  the  purchase  money.    Ibid.  425. 

Inadequacy  op  price. 

7.  A  sale  by  a  trustee  under  a  deed  of  trust  will  n^ot  be  set  aside 
merely  for  inadequacy  of  price.    Ibid.  425. 

Judicial  sales. 

8.  Inadequacy  of  price.  A  sale  of  land  under  execution  will  not  be 
set  aside  for  inadequacy  of  price,  unless  the  inadequacy  is  gross.  Kin- 
ney et  al.  v.  Knoebel  et  al.  113. 

9.  Of  a  sale  of  land  of  a  deceased  person  under  execution,  as  a  means 
of  subjecting  it  to  the  payment  of  other  debts.  See  ADMINISTRATION 
OF  ESTATES,  12. 

10.  Purchaser  under  execution — when  chargeable  with  notice  of  irregu- 
larities.   See  NOTICE,  1. 

Notice  of  sale  under  chattel  mortgage. 

11.  Requisites  tMreof    See  NOTICE,  4,  5. 


SCHOOL  LANDS. 
Trespass  thereon. 

Who  may  sue.    See  PARTIES,  4,  5. 
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SIGNATURES. 
Joint  makers  of  promissory  note. 

Of  the  position  of  their  signatures.    See  PROMISSORY  NOTES,  1. 

SOUTH  PARK,  IN  CHICAGO. 
Validity  op  act  creating  it. 

1.  Act  of  February  24,1869.  That  act,  providing  for  the  location 
and  maintenance  of  a  park  for  the  towns  of  South  Chicago,  Hyde  Park 
and  Lake,  having  been  held  to  be  valid,  a  mandamus  was  awarded, 
requiring  the  Judge  of  the  Circuit  Court  of  Cook  county  to  appoint 
persons  to  assess  the  damages  to  be  paid  to  owners  of  land  about  to  be 
taken  for  the  park,  under  the  provisions  of  the  act.  The  People  ex  rel. 
South  Park  Commissioners  v.  Williams,  57. 

Appointment  of  park  assessors. 

2.  Ascertaining  amount  required  for  condemnation  of  land.  The  act 
of  February  24,  1869,  in  reference  to  the  South  Park,  in  the  city  of  Chi- 
cago, confers  the  power  to  condemn  land  for  the  purposes  of  the  park, 
and,  as  soon  as  the  park  commissioners  shall  ascertain,  with  reasonable 
certainty,  the  amount  required  for  the  condemnation  of  the  grounds 
selected  for  the  park,  it  is  made  the  duty  of  the  Judge  of  the  Circuit 
Court  of  Cook  county,  to  appoint  assessors  to  assess  the  amount  so 
ascertained,  upon  property  subject  thereto,  in  proportion  to  the  benefits 
resulting  to  such  property,  and  this  duty  of  the  circuit  judge  to  appoint 
the  assessors  arises  whenever  the  commissioners  shall  determine  what 
amount,  in  their  judgment,  will  be  required,  and  shall  apply  to  the 
judge  to  make  the  appointment.    Ibid.  63. 

3.  The  act  prescribes  no  particular  mode  in  which  the  commission- 
ers shall  ascertain  the  amount  required ;  they  are  sworn  officers,  and 
there  is  no  guide  in  that  respect,  but  their  own  judgments.  Nor  is  it 
necessary  the  precise  amount  should  be  ascertained,  but  an  approxima- 
tion onty.    Ibid.  63. 

4.  Oftlie  mode  of  payment  of  damages  assessed.  The  act  provides  the 
means  of  making  compensation  to  owners  of  land  condemned,  by 
adopting  the  mode  prescribed  in  the  act  of  June  22,  1852,  in  relation  to 
condemning  the  right  of  way  for  the  purpose  of  internal  improvement, 
by  which  ample  provision  is  made  for  the  payment  of  the  condemnation 
money.    Ibid.  63. 

SPLITTING  A  DEMAND.    See  JUSTICES  OF  THE  PEACE,  4. 

STATUTES. 
Mode  of  enactment. 

1.  Of  submitting  acts  of  the  legislature  to  a  vote  of  the  people.  The 
power  to  enact  laws  necessarily  includes  the  right  in  the  law-making 
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power  to  determine  and  prescribe  the  conditions  upon  which  the  law 
in  a  given  case,  shall  come  into  operation  or  be  defeated,  and  this  con- 
tingency may  as  well  be  the  result  of  the  vote  of  the  people  of  the 
locality  to  be  affected  by  the  law  as  any  other.  The  People  ex  rel.  Wil- 
son et  al.  v.  Salomon,  38. 

2.  It  is  fairly  within  the  scope  of  legislative  power,  to  prescribe,  as 
one  of  the  conditions  upon  which  the  law  in  a  given  case  shall  come 
into  operation  or  be  defeated,  that  it  shall  depend  upon  a  vote  of  the 
people  of  the  locality  to  be  affected  by  its  provisions.  Erlinger  v. 
Boneau,  94. 

3.*  Of  the  act  of  1867,  in  relation  to  stock  running  at  large  in  Monroe, 
St.  Clair,  and  other  counties.  By  the  provisions  of  the  8th  and  10th  sec- 
tions of  the  act  of  1867,  entitled,  "An  Act  to  prevent  domestic  animals 
from  running  at  large  in  the  counties  of  Monroe,  St.  Clair  and  other 
counties,"  a  majority  of  the  legal  votes  cast  for  the  adoption  of  the  act, 
in  any  one  of  the  counties  named  in  the  act,  at  an  election  to  be  held 
for  that  purpose,  makes  such  act  operative  throughout  the  entire  county 
so  adopting  it.  But  if  a  majority  of  the  legal  voters  of  such  county,  at 
such  election,  reject  the  act,  and  a  majority  of  the  legal  voters  of  any 
one  or  more  of  the  precincts  of  said  county  adopt  it,  such  act  goes  into 
effect,  and  is  a  law  of  the  precincts  in  such  county  so  adopting  it. 
Ibid.  94. 

Op  the  titles  of  private  or  local  laws. 

4.  Sufficiency  thereof  under  sec.  23,  art.  3,  of  the  constitution.  An  act 
entitled,  "An  Act  to  prevent  domestic  animals  from  running  at  large  in 
the  counties  of  Monroe,  St.  Clair  and  other  counties,"  which  embraces 
not  only  more  than  one  county,  and  may  be  adopted  or  rejected  by  any 
or  all  of  them,  but  also  embraces  the  precincts  of  each  county,  and 
although  rejected  by  a  majority  vote  of  the  county,  may  be  adopted 
by  a  majority  vote  of  one  or  more  of  the  precincts  in  such  county  and 
become  a  law  valid  and  operative,  within  the  territorial  limits  of  such 
precinct,  yet,  such  precincts,  being  subdivisions  of  the  territorial  limits 
of  the  counties,  are  included  therein,  and  ancillary  to  the  subject 
expressed  in  such  title,  and  the  act  is  not  repugnant  to  the  constitution 
in  that  regard.    Ibid.  94. 

5.  Nor  will  that  portion  of  the  act,  which  refers  to  and  adopts  the 
mode  of  proceeding  prescribed  in  the  general  estray  laws  of  the  State 
relative  to  giving  notice,  and  the  time  within  which  to  reclaim  the 
property,  be  construed  as  an  amendment  of  the  estray  laws  in  that 
regard,  but  will  be  treated  as  the  adopting  of  a  reasonable  and  proper 
mode  to  carry  the  act  into  effect,  and  need  not  be  embraced  in  the  title 
of  the  act  itself.    Ibid.  94. 
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KEPEAL — BY  IMPLICATION. 

6.  Where  there  is  a  clear  repugnance  between  two  acts  of  the  gen- 
eral assembly,  the  later  expression  of  the  legislative  will,  will  be  regarded 
as  a  repeal  of  the  former.  So,  where  the  former  act  prohibited  a  certain 
thing  to  be  done,  and  a  subsequent  act  granted  the  power  to  permit  or 
prohibit  the  same  thing  to  be  done,  there  is  such  a  repugnance  between 
them,  in  that  respect,  that  the  later  statute  will  be  held  to  operate  as  a 
repeal  of  the  former.  Dingman  v.  The  People,  277.  See  UNIVERSITY 
OF  CHICAGO. 

Statutes  construed. 

7.  Competency  of  witness — conviction  for  crime.  Section  235  of  the 
criminal  code  construed  in  Faunce  v.  The  People,  311.  See  WITNESS- 
ES, 9,  10. 

8.  Witnesses — competency,  under  act  of  1867.  Young  v.  First  National 
Bank  of  Cairo,  73.    See  WITNESSES,  6. 

9.  Competency  of  witnesses — parties  to  suits — under  act  of  1867.  Hol- 
loway  et  al.  v.  Galloway  et  al.  159.    See  WITNESSES,  8. 

10.  Number  of  witnesses  to  be  examined — power  of  the  court  to  restrict  it. 
The  12th  section  of  the  statute  on  "Costs"  construed  in  White  et  al.  v. 
Hermann,  244.    See  WITNESSES,  1,  2,  3. 

11.  Married  women — tenancy  by  tlie  curtesy — limitations.  Act  of  1861 
construed  in  Noble  v.  McFarland,  226.    See  MARRIED  WOMEN,  2. 

12.  Married  women — when  they  may  sue  alone.  Act  of  1861  construed 
in  Beach  v.  Miller,  206.    See  MARRIED  WOMEN,  3,  4. 

13.  Renunciation  of  her  husband's  will  by  a  widow — of  her  share  of  the 
personal  estate.  The  10th  and  11th  sections  of  the  dower  act  construed 
in  Skinner  et  al.  Exrs.  v.  Newberry,  203.    See  WILLS,  4. 

14.  Relinquishment  of  dower — when  tlie  wife  "joins"  with  her  husband 
in  a  deed.  The  statute  on  that  subject  construed  in  Johnson  v.  Mont- 
gomery et  al.  185.    See  DOWER,  2  to  6. 

15.  Contested  elections — decision  of  the  circuit  court  final.  Act  of  1867, 
in  relation  to  the  removal  of  the  county  seat  of  Cass  county,  and  the 
49th  section  of  the  election  law  of  1845,  construed  in  TJie  People  ex  rel. 
Green  v.  Smith,  177.    See  APPEALS  AND  WRITS  OF  ERROR,  1. 

16.  Affidavit  of  merits,  on  appeals  to  the  circuit  court  of  Cook  county. 
Acts  of  1853,  1857  and  1861,  construed  in  Bell  v.  Nims  et  al.  171.  See 
PRACTICE  IN  THE  CIRCUIT  COURT  OF  COOK  COUNTY. 

17.  Recording  act — of  its  application  to  chattel  mortgages — as  to  effect 
of  actual  notice  to  a  junior  mortgagee,  of  a  prior  mortgage  not  acknow- 
ledged. First  section  of  the  chattel  mortgage  act,  and  twenty-third  sec- 
tion of  the  conveyance  act,  construed  in  Sage  v.  Broioning,  217.  See 
MORTGAGES,  10, 11, 12. 
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18.  Fencing  railroads — effect  of  change  in  tlie  ownership  of  the  road, 
as  to  the  time  of  fencing.  Act  on  that  subject  construed  in  Toledo,  Peo- 
ria and  Warsaw  Railway  Co.  v.  Arnold,  241.     See  RAILROADS,  1,  2. 

19.  Attorneys'  fees — when  taxable  as  costs — in  suits  for  partition. 
Act  of  1869  construed  in  Kilgour  et  al.  v.  Crawford  et  ux.  249.  See 
COSTS,  2. 

20.  Fees  of  police  magistrate  of  town  of  Carlyle.  The  statute  on  that 
subject  construed  in  Town  of  Carlyle  v.  Sharp,  71.    See  FEES,  1. 

21.  Security  for  costs — non-residence  of  nominal  plaintiff — requisites 
.of  affidavit.     The  16th  and  24th  sections  of  the  chapter  on  "Costs" 

construed  in  CConnell,  use,  etc.  v.  Ilea  et  al.  306.     See  COSTS,  1. 

22.  Mechanics'  lien — house  painters  embraced  in  the  act.  Martine  v 
Nelson,  422.    See  LIENS,  3. 

23.  Trespass  upon  school  lands — who  may  sue  therefor,  under  act  of 
February  16,  1865.  Barber  v.  Trustees  of  Schools;  396.  See  PAR- 
TIES, 4,  5. 

24.  Administrator 's  sale  of  land  to  pay  debts — requisites  of  the  petition 
under  act  of  1857.  Bree  et  al.  v.  Bree,  Admr.  367.  See  ADMINIS- 
TRATION OF  ESTATES,  4,  5. 

25.  Administrator — of  his  power  respecting  incumbrances  upon  lands 
sought  to  be  sold  to  pay  debts.  Act  of  1857  construed,  in  relation  to 
that  subject,  in  Cutter,  Admr.,  v.  Thompson  et  al.  390,  531.  See  same 
title,  1,  2,  3. 

26.  Registry  of  voters — when  not  necessary.  The  People  ex  rel.  y 
Supervisor,  etc.,  Ohio  Grove  Township,  192.     See  ELECTIONS,  5. 

27.  Gaming — ichat  constitutes,  under  the  statute.  Garrison  et  al.  v. 
McGregor,  473.    See  GAMING,  1. 

28.  Usury — what  constitutes,  under  act  of  1857.  Hamill  v.  Mason  et 
aZ.  488.    See  USURY,  1,  2. 

29.  Sutler's  partnership.  Act  of  congress  of  March  19th,  1862,  con- 
strued in  Wolcott  et  al.  v.  Gibson,  69.    See  PARTNERSHIP,  1.  ' 

South  Park,  in  Chicago. 

30.  Validity  of  the  act  of  February  24th,  1869.  See  SOUTH  PARK, 
IN  CHICAGO,  1.    TAXATION,  4,  5,  6. 

Lincoln  Park,  in  Chicago. 

31.  Validity  of  the  act  creating  the  same.  See  CORPORATIONS,  9. 
TAXATION,  7. 

32.  University  of  Chicago — restraint  of  the  sale  of  liquors  within  one 
mile  thereof  The  clause  in  the  charter  of  the  University,  on  that  sub- 
ject, repealed  by  the  act  of  February  13,  1863,  revising  the  charter  of 
the  city  of  Chicago.  Dingman  v.  The  People,  277.  See  UNIVERSITY 
OF  CHICAGO. 
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STATUTE  OF  FRAUDS. 
Establishing  a  trust  by  parol. 

1.  If  A  voluntarily  conveys  land  to  B,  the  latter  having  taken  no 
measures  to  procure  the  conveyance,  but  accepting  it,  and  verbally 
promising  to  hold  the  property  in  trust  for  C,  the  case  falls  within  the 
fourth  section  of  the  statute  pf  frauds,  and  chancery  will  not  enforce  the 
parol  promise.    Lantry  et  al.  v.  Lantry,  458. 

2.  But  if  A  was  intending  to  convey  the  land  directly  to  C,  and  B 
interposed  and  advised  A  not  to  convejr  directly  to  C,  but  to  convey  to 
him,  promising,  if  A  would  do  so,  he,  B,  would  hold  the  land  in  trust 
for  C,  chancery  will  lend  its  aid  to  enforce  the  trust,  upon  the  ground 
that  B  obtained  the  title  by  fraud  and  imposition  upon  A.    Ibid.  458. 

3.  Where  it  is  alleged  that  a  grantee  of  lands  holds  the  title  to  a  por- 
tion of  the  premises  in  trust  for  a  third  person,  and  there  is  no  written 
evidence  of  such  alleged  trust,  nor  anything  to  create  a  resulting  trust, 
even  if  such  express  trust  did  exist,  it  was  of  such  a  character  as  to  fall 
within  the  statute  of  frauds.    Smith  et  al.  v.  Hollenback  et  al.  223. 

STOCK  RUNNING  AT  LARGE. 
In  Monroe,  St.  Clair,  and  other  counties. 

Construction  of  the  act  of  1867 — when  it  took  effect,  and  in  what  terri- 
tory.   See  STATUTES,  4,  5. 

SUBROGATION. 
Insurance  by  a  mortgagee. 

Subrogation  of  the  insurer     See  INSURANCE,  2,  3. 

SUPERVISORS,  BOARD  OF. 
May  reconsider  levy  op  a  tax.    See  TAXES,  13. 

SURETY. 
Of  his  rights  before  he  is  damnified.    See  GUARANTOR,  1,  2. 

SUTLERS. 
Forming  partnerships. 

With  others  than  army  officers,  under  act  of  congress  of  March  19,  1862. 
Sec  PARTNERSHIP,  1. 

TAXATION. 
Taxation  by  municipal  corporations. 

1.  Of  the  poicer  of  the  legislature  to  create  special  taxation  districts  for 
municipal  purposes.  While  section  5  of  article  9  of  the  constitution, 
which  provides  that  the  corporate  authorities  of  counties,  townships, 
school  districts,  cities,  towns  and  villages,  may  be  vested  with  power  to 


616  INDEX. 


TAXATION.    Taxation  by  municipal  corporations.     Continued. 

assess  and  collect  taxes  for  corporate  purposes,  must  be  construed  as  a 
limitation  upon  the  power  of  the  legislature  to  authorize  any  other 
than  corporate  authorities  to  assess  and  collect  local  taxes,  and  as  lim- 
iting the  objects  of  local  taxation  to  corporate  purposes,  yet  it  does  not 
confine  the  legislature  to  any  particular  corporate  authorities,  or  to  any 
then  known  instrumentalities  of  that  character.  There  is  no  prohibi- 
tion against  the  creation  by  the  legislature  of  every  conceivable  descrip- 
tion of  corporate  authority,  and,  when  created,  to  endow  them  with  all 
the  faculties  and  attributes  of  other  pre-existing  corporate  authorities. 
T/ie  People  ex  rel.  Wilson  et  al.  v.  Salomon,  37. 

2.  So,  several  towns  may  be  united  in  one  district  for  the  special 
purpose  of  establishing  and  maintaining  a  public  park,  and  the  cor- 
porate authority  of  the  district  so  created,  in  respect  to  the  special 
object  of  its  creation,  may  be  vested  in  commissioners  specially  created 
for  the  purpose  and  in  whom  the  power  may  be  vested,  of  assessing 
and  collecting  taxes  for  the  special  corporate  purpose,  within  the  new 
corporate  district.    Ibid.  37. 

3.  But  this  power  in  the  legislature  is  subject  to  this  limitation,  that 
a  local  burthen  of  that  character  can  not  be  imposed  upon  the  people 
of  the  district  so  created,  without  their  consent ;  and  it  seems  the  assent 
of  a  majority  of  each  of  the  towns  to  be  affected,  would  be  essential. 
Ibid.  37. 

What  constitutes  a  municipal  corporation. 

4.  For  purpose  of  taxation — and  herein,  of  the  act  1869,  in  relation  to 
tlie  South  Park,  in  Chicago.  So,  under  the  act  of  February  24, 1869, 
providing  for  the  location  and  maintenance  of  a  park  for  the  towns  of 
South  Chicago,  Hyde  Park  and  Lake,  those  towns  were  erected  into 
a  park  district,  and  the  people  of  the  towns  affected  by  the  act  having, 
by  a  vote,  accepted  its  provisions,  the  board  of  park  commissioners 
thereby  created,  to  whom  was  committed  the  entire  control  of  the  park, 
became  a  municipal  corporation,  in  whom  it  was  competent  for  the 
legislature  to  vest  the  power  to  assess  and  collect  taxes  within  the  park 
district  so  created,  for  the  special  corporate  purpose  of  its  creation,  and 
such  is  the  effect  of  that  portion  of  the  act  which  requires  the  county 
clerk  of  the  county  in  which  the  district  is  situated,  on  the  estimate 
of  the  park  commissioners,  to  place  the  amount  required,  within  cer- 
tain limits,  in  the  tax  warrants  for  the  towns  embraced  in  the  district. 
Ibid.  37. 

Taxing  property  of  municipal  corporations. 

5.  Construction  of  the  constitution.  That  clause  in  the  constitution 
which  requires  that  every  person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his  or  her  property,  does  not  embrace  public 
municipal  corporations.  The  corporations  aimed  at  by  the  constitution 
are  private,  not  public,  corporations.    Ibid.  37. 
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Taxing  property  of  municipal  corporations.     Continued. 

6.  So,  it  was  competent  for  the  legislature,  in  providing  for  the 
establishment  and  maintenance  of  the  South  Park,  in  the  city  of  Chi- 
cago, and  creating  a  board  of  commissioners,  in  whom  the  fee  of  the 
park  property  was  vested,  but  the  usufruct  in  which  was  in  the  public, 
to  exempt  such  property  from  taxation.  Tlie  People  ex  rel.  Wilson  et 
al.  v.  Salomon,  37. 

Taxation  for  local  purposes. 

7.  In  w7iom  tlie  power  may  be  vested — of  tlie  commissioners  of  Lincoln 
Park,  in  the  city  of  Chicago.  The  act  of  February  8,  1869,  fixing  the 
boundaries  of  Lincoln  Park,  in  the  city  of  Chicago,  and  providing  for 
its  improvement,  in  providing  means  for  paying  for  land  to  be  taken 
for  the  park,  requires  the  mayor,  comptroller  and  clerk  of  the  city  to 
issue  bonds  on  the  requirement  of  the  park  commissioners  created  by 
the  act,  and  this  requirement  upon  those  city  officers  is  absolute,  not 
submitting  the  question  of  creating  such  a  debt  to  the  people  of  the 
city,  or  to  its  corporate  authorities.  The  act  confers  no  express  power 
upon  the  park  commissioners  to  levy  and  collect  taxes  for  the  pa}rment 
of  the  bonds,  but  it  is  equivalent  thereto,  as  resort  must  be  had  to  taxa- 
tion for  their  payment,  and  it  seems  it  would  be  difficult  to  sustain  that 
portion  of  the  act,  on  the  mere  question  of  the  exercise  of  the  taxing 
power,  the  park  commissioners  not  being  a  corporate  authority  of  the 
city,  and  to  no  other  authority  than  such  corporate  authority  can  the 
legislature  delegate  the  power  to  impose  corporate  taxation,  under  sec. 
5  of  art.  9  of  our  constitution,  which  provides  that  the  corporate 
authorities  of  cities,  etc.,  may  be  invested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes.  The  People  ex  rel.  McCagg  et  al.  v. 
The  Mayor,  etc.,  of  Chicago,  18. 

8.  Of  local  taxation  directly  by  the  legislature.  To  what  extent  this 
constitutional  provision  is  a  limitation  upon  the  power  of  local  taxation 
directly  by  the  legislature  itself,  is  not  a  question  in  this  case,  but  it 
seems  there  may  be  cases  where  the  legislature,  without  the  consent  of 
the  corporate  authorities,  might  impose  taxes,  local  in  their  character, 
if  required  for  the  general  good  government  of  the  State,  because  such 
taxes  would  not  be  merely  and  only  for  corporate  purposes.    Ibid.  18. 

Taxation  for  "  corporate  "  purposes. 

9.  Upon  whom  tlie  power  may  be  conferred — constitutional  limitations. 
The  5th  section  of  the  9th  article  of  our  constitution,  which  provides 
that  "the  corporate  authorities  of  counties,  townships,  school  districts, 
cities,  towns  and  villages,  may  be  vested  with  power  to  assess  and  col- 
lect taxes  for  corporate  purposes,"  not  only  limits  local  or  corporate 
taxation  to  local  or  corporate  purposes,  but  was  also  intended  as  a  limi- 
tation upon  the  power  of  the  legislature  to  grant  the  right  of  corporate 
or  local  taxation  to  any  other  persons  than  the  corporate  or  local 
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TAXATION. 
Taxation  for  "  corporate  "  purposes.     Continued. 
authorities  of  the  municipality  or  district  to  be  taxed.    Harward  et  al. 
v.  St.  Clair  and  Monroe  Levee  and  Drainage  Co.  et  al.  130. 

10.  Under  our  constitution,  the  right  of  taxation  can  not  be  granted 
either  to  private  persons  or  private  corporations.    Ibid.  130. 

11.  So  much  of  the  act  incorporating  "  The  St.  Clair  and  Monroe 
Levee  and  Drainage  Company,"  as  undertakes  to  confer  upon  that  com- 
pany the  power  to  levy  a  tax  upon  property  within  the  designated  dis- 
trict, to  carry  out  the  object  of  its  incorporation,  is  in  violation  of 
the  constitution,  the  members  of  the  company  not  being  "  corporate 
authorities  "  of  the  district  to  be  affected  by  their  action,  the  corpora- 
tion being  merely  a  private  corporation.    Ibid.  130. 

12.  "  Corporate  authorities" — who  constitute.  By  the  phrase  "  corpo- 
cate  authorities,"  as  used  in  the  constitution,  must  be  understood  those 
municipal  officers  who  are  either  directly  elected  by  the  population 
sought  to  be  taxed  by  them,  or  appointed  in  some  mode  to  which  they 
have  given  their  assent.    Ibid.  130. 

Reconsidering  levy  of  a  tax. 

13.  Power  of  board  of  Supervisors.  A  board  of  supervisors  having 
passed  a  resolution,  levying  a  tax  for  the  building  of  a  bridge,  on  the 
following  day  reconsidered  that  resolution  and  laid  it  upon  the  table, 
before  it  had  become  a  record  of  the  board,  and  before  any  rights  had 
accrued  under  it,  or  duties  imposed  by  it :  Held,  the  board  had  the 
power  so  to  reconsider  their  action,  and  their  clerk  had  no  right  to 
extend  such  tax  upon  the  collector's  books.    Beckwith  v.  English,  147. 

Preventing  collection  of  taxes. 

14.  By  the  vote  of  a  town  meeting.  The  town  authorities  of  two 
adjacent  towns,  the  two  towns  together  forming  one  military  district, 
at  a  joint  meeting  levied  upon  their  respective  towns  a  bounty  tax, 
under  the  act  of  February  2,  1865.  Subsequently,  at  a  town  meeting 
held  in  one  of  the  towns,  it  was  voted  not  to  collect  the  tax  in  that 
town :  Held,  there  was  no  law  authorizing  the  collection  of  the  tax  to 
be  thus  prevented.    State  of  Illinois  v.  Sullivantf  486. 

Failure  to  collect. 

15.  Effect  of  a  failure  of  one  of  the  toicns  to  collect  the  tax.  It  was  the 
duty  of  each  town  to  collect  the.  tax;  but  the  failure  on  the  part  of  one 
of  them,  in  that  respect,  would  afford  no  reason  why  the  other  town 
should  not  be  permitted  to  collect  the  tax  assessed  in  that  town,  not- 
withstanding the  two  towns  together  formed  one  military  district. 
Ibid.  486. 


TENANTS  IN  COMMON. 
Ouster — what  constitutes. 

As  between  tenants  in  common.    See  OUSTER,  1. 
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TENANCY  BY  THE  CURTESY. 

Effect  of  the  act  of  1861. 

Securing  to  married  women  their  separate  property.  See  MARRIED 
WOMEN,  2,  3. 

TITLE. 
Title  by  possession. 

Its  extent  and  character.    See  POSSESSION,  1. 
Action  of  forcible  entry  and  detainer. 

Title  not  involved.    See  FORCIBLE  ENTRY  AND  DETAINER,  1. 

TOWNS. 
Of  annual  elections  therein.    See  ELECTIONS,  1,  2. 

TRESPASS. 
Entry  upon  land  by  force. 

1.  Right  of  tlie  owner.  The  owner  in  fee  of  land  has  no  right  to 
make  a  forcible  entry  on  a  tenant  holding  over,  or  upon  any  other  per- 
son wrongfully  in  possession ;  the  law  has  given  him  an  action,  and  he 
must  resort  to  it.    Farwell  et  al.  v.  Warren,  467. 

Trespass  quare  clausum  fregit. 

2.  Of  the  character  of  possession  required.  While  it  is  true,  that 
trespass  quare  clausum  can  only  be  maintained  for  an  injury  to  the  pos- 
session, yet  it  is  not  necessary,  to  maintain  the  action,  that  the  posses- 
sion should  be  visible  and  actual,  for,  unless  there  be  an  adverse 
occupancy,  the  ownership  in  fee  draws  to  it  the  legal  possession.  Bar- 
ber v.  Trustees  of  Schools,  396. 

Trespass  upon  school  lands. 

3.  Who  may  sue  therefor.    See  PARTIES. 
Trespass  to  the  person. 

4.  What  constitutes.  Where  a  party  under  arrest,  upon  a  charge  of 
larceny,  was  taken  from  his  place  of  confinement  to  the  outskirts  of  the 
town  in  the  night  time,  by  those  having  the  prisoner  in  charge,  and  one 
of  the  number,  placing  his  hand  upon  the  prisoner's  shoulder,  produced 
a  rope  and  required  him  to  confess  the  larceny,  it  was  held,  that  such 
person  was  guilty  of  an  aggravated  trespass,  for  which  he  must  respond 
in  damages.    Stalling  et  al.  v.  Owens,  92. 

5.  Whether  the  rope  was  or  was  not  placed  about  the  prisoner's 
neck,  and  whether  he  was  or  was  not  suspended  to  a  tree  for  the 
purpose  of  compelling  a  confession  of  a  crime,  and  whether  or  not  he 
suffered  personal  injury,  are  questions  which  do  not  go  to  the  exist- 
ence, but  to  the  degree,  of  the  injury.    Ibid.  92. 

Abuse  of  process. 

Who  liable  tlierefor.    See  PROCESS,  2,  3. 
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TRIAL. 
Of  the  right  of  trial. 

To  determine  wliether  a  law  has  been  violated.  See  JUDICIAL 
ACTION,  1,  2. 

TROVER 
Who  may  maintain  the  action. 

1.  The  doctrine  is  well  settled,  that  the  action  of  trover  may  be 
maintained  by  a  naked  bailee.    Hutton  v.  Arnett,  198. 

2.  And  equally  so  by  a  pledgee  for  value ;  and,  as  this  court  has  said, 
one  in  such  position  may  loan  the  property  pledged,  temporarily,  to  the 
pledgor,  for  a  special  purpose,  and  recover  in  trover,  if  the  property  be 
not  returned  to  him.    Ibid.  198. 

3.  By  an  arrangement  between  A  and  D,  D  sold  and  turned  out  to 
A  certain  cattle,  to  secure  the  payment  of  $85  borrowed  money,  the 
property  to  be  A's  until  the  debt  was  paid,  D  to  have  until  a  day  speci- 
fied to  pay  it.  Afterwards,  A  loaned  the  cattle  to  D,  temporarily,  and 
for  a  specific  purpose,  D  agreeing  to  re-deliver  to  him :  Held,  that  this 
transaction  amounted  to  a  conditional  sale  of  the  property,  and  D  fail- 
ing to  restore  it,  after  the  purpose  was  fulfilled  for  which  it  was  loaned, 
A  could  recover  in  trover.    Ibid.  198. 

Conversion. 

4.  Wliat  constitutes.  A  vendor  of  land,  made  a  written  reservation 
in  the  contract  of  sale,  of  certain  wine  plants  growing  upon  the  premi- 
ses, with  the  privilege  of  entering  within  a  certain  time  to  take  them 
away.  The  legal  title  to  the  land  was  in  a  third  person,  in  trust  for 
both  parties,  and  he  conveyed,  on  the  request  of  the  purchaser,  to  the 
wife  of  the  latter.  The  vendor,  within  the  time  limited  for  the  pur- 
pose, sought  to  remove  the  plants  according  to  the  reservation,  but  the 
grantee,  the  wife  of  the  purchaser,  the  latter  being  absent,  forbade  him 
to  take  tliem :  Held,  in  an  action  of  trover  by  the  vendor  against  the 
husband  and  wife,  in  answer  to  the  objection  that  no  conversion  by  the 
former  was  shown,  that  inasmuch  as  the  purchaser  insisted  the  deed 
should  be  made  to  his  wife,  and  from  her  refusal  of  the  plants,  the  jury 
might  infer  he  had  the  deed  thus  made  to  escape  the  obligation  of 
his  agreement,  and  that  in  regard  to  the  plants,  she  acted  under  his 
authority.    Ring  v.  Billings  et  al.  475. 

5.  It  might,  moreover,  well  be  held,  that  the  mere  fact  of  procuring 
the  deed  to  be  made  to  his  wife,  followed  as  this  was,  by  her  claiming 
the  plants,  was,  in  itself,  a  technical  conversion  on  his  part,  and  as  he 
thereby  placed  in  his  wife  the  title  of  the  land  where  the  plants  were 
growing,  she  was  the  proper  person  on  whom  to  make  the  demand. 
Ibid.  475. 
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6.  Where  a  landlord  took  forcible  possession  of  the  demised  premi- 
ses, from  which  he  removed  the  goods  of  the  tenant,  and  then  refused 
to  permit  the  tenant  to  take  them  away,  that  was  held  to  be  a  conver- 
sion of  the  goods  by  the  landlord,  and  the  tenant  might  maintain  trover 
therefor.    Hippie,  Exr.y  v.  Be  Puie,  528. 

TRUSTS. 
Sales  under  deeds  op  trust.    See  SALES,  3  to  7. 

Establishing  a  trust  by  parol. 

When  it  may  he  done.    See  STATUTE  OF  FRAUDS,  1,  2,  3. 

UNIVERSITY  OF  CHICAGO. 
Sale  op  intoxicating  liquors. 

1.  Of  the,  restraint  upon  tJie  sale  of  liquors  within  one  mile  thereof. 
That  clause  in  the  charter  of  the  University  of  Chicago,  which  pro- 
vides, that  a  place  where  intoxicating  liquors  are  sold,  or  furnished  for 
other  than  medicinal  or  mechanical  purposes,  and  located  within  one 
mile  of  the  site  of  such  university,  shall  be  declared  a  nuisance,  and 
subject  to  abatement  as  such,  is  repealed  by  the  act  of  February  13, 
1863,  revising  the  charter  of  the  city  of  Chicago,  whereby  the  power 
to  grant  or  refuse  licenses  for  the  sale  of  liquors,  within  the  city  limits, 
is  conferred  on  the  mayor  and  city  council.  Dingman  v.  The  Peo- 
ple, 277. 

2.  Not  a  grant  of  power.  A  clause  in  the  charter  of  the  University 
of  Chicago,  which  prohibits  the  sale  of  liquor  within  one  mile  thereof, 
was  not  a  grant  of  power  to  the  corporation  on  that  subject,  but  was  a 
prohibition  by  the  legislature  itself;  and  in  this  there  is  a  distinction 
between  this  case  and  the  Dartmouth  College  case,  as  there,  the  power 
attempted  to  be  controlled  by  the  legislature  had  been  conferred  upon 
the  college  authorities,  to  be  exercised  by  them.    Ibid.  277. 

3.  May  be  resumed  by  the  State.  But,  even  if  the  legislature  had 
given  to  the  University  of  Chicago  the  power  to  prohibit  the  sale  of 
liquors  within  prescribed  limits,  it  being  a  part  of  the  police  power  of 
the  State,  it  could  be  resumed  at  the  pleasure  of  the  legislature,  for  the 
police  power  of  a  State  cannot  be  made  the  subject  of  an  irrevocable 
grant,  either  to  a  municipal  or  private  corporation,  or  to  private  indi- 
viduals.   Ibid.  277. 

USURY. 
Under  act  of  1857. 

1.  What  constitutes.  Under  the  interest  law  of  1857,  a  promissory 
note  bearing  twelve  per  cent,  interest  per  annum,  is  usurious.  That 
act  prohibits  the  taking  of  any  greater  rate  than  ten  per  cent,  per 
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USURY.    Under  act  of  1857.     Continued. 

annum,  upon  any  kind  of  contract  or  for  any  species  of  consideration. 
Hamill  v.  Mason  et  al.  488. 

2.  Former  decision.  Such  a  case  is  not  controlled  by  that  of  McGill 
v.  Ware,  4  Scam.  21,  in  which  it  was  held,  that  the  taking  of  a  legal  rate 
of  interest  in  advance,  by  deducting  it  from  the  sum  loaned,  was  not 
usurious.  But  that  case  was  decided  upon  the  authority  of  cases  in 
other  courts  upon  statutes  that  declared  a  forfeiture  of  the  whole  debt, 
for  usury,  and  in  this  State,  at  that  time,  there  was  a  forfeiture  of  three- 
fold the  usury  reserved ;  and  it  is  doubted  whether  such  a  rule  would 
have  obtained  had  the  forfeiture  been  no  more  than  the  interest. 
Ibid.  488. 

HOW  AVAILED  OF. 

3.  The  statute  against  usury  may  be  availed  of  under  the  general 
issue,  where  the  fact  of  usury  appears  from  the  contract  and  the  declar- 
ation.   Ibid.  488. 

VARIANCE.    See  PLEADING  AND  EVIDENCE,  8,  9. 

VENDOR'S  LIEN.    See  LIENS,  5  to  9. 

VENDOR  AND  PURCHASER. 

Reservation  of  growing  plants  by  vendor. 

1.  What  constitutes.  A  party  sold  his  interest  in  a  tract  of  land,  the 
legal  title  of  which  was  in  another,  and  an  agreement  in  writing  was 
entered  into  between  the  vendor  and  purchaser,  by  the  terms  of  which 
the  former  was  to  have  a  certain  time  in  which  to  remove  some  wine 
plants  growing  upon  the  premises.  The  person  holding  the  legal  title 
was  authorized  verbally  by  the  vendor  to  convey  to  the  purchaser  on 
the  payment  of  a  certain  sum  of  money  to  which  the  land  was  subject. 
The  payment  being  made,  the  holder  of  the  legal  title,  at  the  request 
of  the  purchaser,  conveyed  the  land  to  the  wife  of  the  latter,  the  deed 
containing  no  clause  of  reservation  of  the  wine  plants :  Held,  that  the 
written  reservation  was  operative  according  to  its  terms,  and  secured 
to  the  vendor  the  right  to  remove  the  plants  within  the  time  agreed 
upon.  The  fact  that  the  deed  contained  no  reservation  was  immaterial, 
as  it  was  not  made  by  the  vendor,  nor  did  he  authorize  it  to  be  made 
without  the  reservation.    Ring  v.  Billings  et  al.  475. 

2.  Quoere,  whether  the  vendor,  in  such  case,  could  set  up  his  written 
reservation  against  a  subsequent  deed  made  by  himself  not  containing 
a  reservation.    Ibid.  475. 

3.  WJiere  tlie  conveyance  was  made  to  the  wife  of  the  purchaser.  The 
wife  of  the  purchaser,  to  whom  the  conveyance  was  made,  occupied  no 
better  position  in  respect  to  the  reservation,  than  he  would  have  held 
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as  grantee,  since  she  was  a  volunteer,  and  had,  moreover,  full  notice  of 
the  fact  that  the  reservation  was  made.     Ring  v.  Billings  et  al.  475. 
Statements  op  vendor  as  to  title  of  vendee. 

4.     Wlien  admissible  and  when  not.    See  EVIDENCE,  22,  23,  24. 

VENUE. 

Change  of  venue. 

1.  Notice  required.  The  statute  positively  requires  that  notice  of  an 
application  for  a  change  of  venue  shall  be  given.  Moore  et  al.  v.  Ells- 
worth et  al.  308. 

VESTED  RIGHTS. 
Grant  of  police  power. 

May  be  revoked.    See  UNIVERSITY  OF  CHICAGO,  3. 

WAIVER. 
Of  trial  by  jury. 

In  cases  of  misdemeanor.    See  JURY,  1. 

WAREHOUSEMAN. 

Non-payment  of  storage. 

1.  Effect  thereof  upon  the  rights  of  the  owner  of  the  grain.  Where  grain 
is  stored  in  a  warehouse,  to  be  kept  for  a  short  time  without  charge, 
and  to  be  delivered  to  the  owner  when  demanded,  the  neglect  of  the 
owner  to  pay  storage  after  such  time,  or  to  offer  to  do  so,  will  not  defeat 
his  action  against  the  warehouseman  for  a  breach  of  the  contract  of  the 
latter  to  deliver  the  grain  on  demand.  The  most  the  warehouseman 
could  claim  would  be  a  reasonable  deduction  for  storage  after  having 
given  notice  that  storage  would  be  charged.  Leonard  v.  Dunton  et  al.  482. 

Private  warehouseman. 

2.  Character  of  his  obligation.  In  case  of  a  storage  of  grain  by  a 
private  warehouseman,  in  the  absence  of  any  agreement  on  the  subject, 
the  inference  would  be  that  he  was  to  keep  it  in  the  condition  in  which 
he  received  it,  and,  if  mixed  with  his  own  grain,  by  consent  of  the 
owner,  that  it  shall  remain  with  the  warehouseman  until  demanded. 
Ives  v.  Hartley,  520. 

Remedy  against  a  warehouseman. 

3.  For  failing  to  deliver  grain  on  a  warehouse  receipt.  See  ASSUMP- 
SIT, 1,  2. 

Measure  of  damages. 

4.  For  non-delivery  of  grain  by  a  icarehouseman.  See  MEASURE 
OF  DAMAGES,  2. 
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WAREHOUSEMAN.     Continued. 
Whether  a  sale  or  deposit  for  storage.    See  SALES,  1,  2. 

WARRANTY. 
Upon  transfer  of  book  accounts. 

1.  The  mere  transfer  of  book  accounts  as  unpaid,  amounts  to  a 
warranty  that  they  are  unpaid,  and  a  party  would  be  guilty  of  fraud,  in 
selling  as  unpaid  a  debt  which  had  been  discharged.  Robinson  v. 
McNeill,  225. 

2.  But  such  sale  and  transfer  would  not  imply  a  warranty  that  such 
accounts  were  collectible.    Ibid.  225. 

Warranty  of  title  to  land.    See  COVENANTS  FOR  TITLE. 

WATER  COURSES.    See  NAVIGABLE  STREAMS. 

WIDOW. 
Renunciation  of  her  husband's  will. 

Of  her  share  of  tlie  personalty.    See  WILLS,  4. 

WILLS. 
Validity  of  wills— evidence. 

1.  By  parties  seeking  to  establish — what  must  be  proved.  A  party 
seeking  to  establish  a  will,  must  prove  the  testator  was  of  disposing 
mind  and  memory  at  the  time  he  made  it,  and  this  cannot  be  shown 
merely  by  proof  that  he  was  so  at  some  anterior  period.  Holloway  et  al. 
v.  Galloway  et  al.  159. 

2.  Validity  of  once  establislied  by  subscribing  witnesses-burden  of  proof 
And  in  such  case,  the  defendants  having  put  in  evidence  the  testimony 
of  the  subscribing  witnesses  to  the  will,  given  when  it  was  admitted  to 
probate,  it  then  devolved  upon  the  plaintiff  to  show  the  incompetency 
of  the  testator,  by  proof  sufficient  to  overcome  the  prima  facie  case 
made  through  the  testimony  of  the  subscribing  witnesses.    Ibid.  159. 

3.  Acknowledgment  of  will  by  testator — sufficient.  It  is  no  objection, 
that  the  attesting  witnesses  to  a  will  were  not  present  when  it  was 
signed  by  the  testator ;  provided,  he  acknowledged  it  as  his  will  and 
requested  them  to  sign  as  witnesses.    Ibid.  159. 

Renunciation  of  the  will  by  the  widow. 

4.  Of  her  share  of  the  personalty.  The  construction  to  be  given  to 
the  10th  and  11th  sections  of  our  statute  of  dower,  in  determining  the 
share  of  the  widow  in  the  personal  estate  of  her  deceased  husband, 
where  she  has  renounced  his  will,  is,  that  she  is  entitled  to  one-third  of 
the  personal  estate  after  the  payment  of  debts.  And  the  fact  that  there 
are  children,  in  this  case,  in  no  wise  affects  the  question.  Skinner  et  al. 
Exrs.  v.  JVeioberry,  203. 
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WILLS.     Continued. 
Power  of  an  executor. 

5.  To  sell  lands  to  pay  debts — under  the  provisions  of  a  will.  Where  a 
will  empowered  the  executor  to  sell  all  of  the  testator's  lands  "outside 
of  St.  Clair  county,"  for  the  payment  of  his  debts,  this  was  an  express 
limitation  upon  the  power  of  the  executor,  so  far  as  it  was  derived  under 
the  will,  to  sell  the  lands  of  the  testator  lying  outside  of  that  county. 
Kinney  et  al.  v.  Knoebel  et  al.  113. 

6.  WJiere  tlie  executor  has  exhausted  his  power  under  the  will — how  he 
may  proceed  to  sell  land  to  pay  debts.  See  ADMINISTRATION  OF 
ESTATES,  11. 

WITNESSES. 
Number  allowed  to  be  examined. 

1.  In  an  action  for  breach  of  a  contract  to  convey  land,  it  was  held 
to  be  error  for  the  court  to  refuse  to  permit  a  party  to  call  more  than 
four  witnesses,  by  whom  to  prove  the  value  of  the  property.  The 
liability  of  persons  to  differ  materially  upon  such  question,  makes  it 
necessary  that  parties  should  be  allowed  to  call  a  larger  number  than 
four  witnesses,  to  prove  its  value.     White  et  al.  v.  Hermann,  244. 

2.  The  statute  provides,  that  the  cost  of  four  witnesses  only  shall  be 
taxed  against  the  unsuccessful  party,  unless  the  court  shall  certify  that 
a  greater  number  were  necessary ;  but  this  in  no  wise  prevents  a  party 
from  calling  a  larger  number,  provided  he  is  willing  to  risk  the  liability 
to  pay  their  fees.    Ibid.  244. 

3.  Nor  in  such  case,  is  this  court  prepared  to  hold,  that  the  number 
of  witnesses  to  be  called  by  either  party,  upon  the  question  of  the  value 
of  property,  can  be  limited.    Ibid.  244. 

Number  to  be  certified. 

4.  Discretionary.  But  the  court  would  of  course  determine,  in  the 
exercise  of  a  sound  discretion,  whether  he  would  certify  to  the  necessity 
of  more  than  four  witnesses,  and  if  so,  to  what  number.    Ibid.  244. 

Competency. 

5.  In  a  suit  by  a  debtor  against  the  heirs  of  a  purchaser  at  a  sale 
under  a  deed  of  trust  executed  by  the  debtor,  to  set  aside  the  sale,  it  is 
not  competent,  under  the  statute,  for  the  complainant  to  testify  as  to 
admissions  of  the  purchaser  made  in  his  life  time,  concerning  an  alleged 
agreement  to  permit  the  complainant  to  redeem.  Such  testimony  is  not 
admissible  against  the  heirs.     Waterman  v.  Spaulding  et  al.  425. 

6.  Competency  of  witness  to  disprove  his  own  answer  in  a  garnishee  pro- 
ceeding— construction  of  act  of  1867.  Where,  in  a  garnishee  proceeding 
against  a  bank,  the  cashier  and  book-keeper  thereof  make  answer  to  the 
interrogatories  respecting  the  indebtedness  of  the  bank  to  the  debtor, 
the  persons  so  answering  in  behalf  of  the  bank  are  competent  witnesses 
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in  behalf  of  the  creditor,  under  the  act  of  1867,  to  testify  in  respect  to 
the  subject  matter  of  their  answers,  and  even  to  disprove  them.  Young 
v.  First  National  Bank  of  Cairo,  73. 

7.  Of  a  divorced  wife,  in  a  suit  by  far  former  husband.  A  divorced 
wife  is  incompetent  to  testify  in  behalf  of  her  former  husband,  in  a  suit 
brought  by  him  against  her  seducer.    Bea  v.  Tucker,  110. 

8.  Of  persons  parties  to  the  suit— construction  of  act  of  1867.  In  a  suit 
to  set  aside  the  probate  of  a  will,  on  the  ground  of  mental  incapacity  of 
the  testator  at  the  time  of  making  it,  two  persons  were  offered  as 
witnesses  who  were  defendants  in  the  suit  and  devisees  under  the  "will. 
It  was  objected,  on  the  part  of  the  plaintiffs,  that  these  persons  could 
not  be  sworn  as  witnesses,  being  incompetent  as  such  under  the  second 
section  of  the  act  of  1867,  which  objection  was  overruled,  and  the  parties 
allowed  to  testify :  Held,  that  in  this,  the  court  committed  no  error ; 
that  under  this  act,  these  parties  were  competent  witnesses  as  to  facts 
occurring  after  the  death  of  the  testator ;  that  it  was  proper  to  allow 
them  to  be  sworn,  and  that  plaintiff  should  then  have  objected  to  ques- 
tions relating  to  matters  not  occurring  since  the  testator's  death.  Hol- 
loway  et  al.  v.  Galloway  et  al.  159. 

9.  Conviction  of  crime.  It  can  not  be  said  that  a  person  has  been 
convicted  of  a  crime,  so  as  to  render  him  incapable  of  giving  testimony, 
within  the  meaning  of  section  235  of  the  criminal  code,  until  there  has 
been  a  judgment  rendered  on  the  verdict  of  guilty.  Faunce  v.  The 
People,  311. 

10.  Our  statute  has  not  changed  the  rule  at  the  common  law.  It, 
like  the  common  law,  refers  to  the  conviction  imposed  by  the  law ;  and 
not  until  judgment  is  rendered  on  a  verdict  of  guilty,  is  the  accused 
convicted  by  the  law  and  disqualified  from  testifying  as  a  witness. 
Ibid.  311. 

11.  "When  to  object  to  competency  of  a  witness.  The  objection  that  a 
witness  is  not  competent,  when  not  made  in  the  court  below,  can  not 
be  availed  of  in  the  appellate  court.    Hippie,  Exr.  v.  BePuie,  528. 

Credibility  of  witnesses. 

12.  A  suit  in  chancery  was  instituted  to  compel  a  conveyance  of 
certain  lands  to  which  the  complainant  claims  title,  through  certain 
assignments  of  a  certificate  of  purchase  to  him,  made,  as  was  alleged  in 
the  bill,  by  defendant's  assignee,*  to  complainant.  The  answer  denies 
the  assignment  of  the  certificate  of  purchase  by  the  defendant,  or  by  any 
assignee  of  the  defendant,  and  alleges  that  such  assignments  are  fraudu- 
lent. On  the  trial  of  the  cause,  it  was  proved  that  the  witness  for  the  com- 
plainant, by  whom  the  validity  of  the  subsequent  assignments  was  at- 
tempted to  be  proved,  had  written  two  letters  in  which  he  strongly 
intimated  that  for  a  consideration,  he  would  swear  in  favor  of  the  defend- 
ant ;  that  there  was  money  in  it,  and  that  the  termination  of  the  case 
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depended  upon  his  evidence.  It  also  appeared  from  the  evidence,  that 
the  assignee  of  the  defendant,  had  left  the  State,  and  was  absent  at  the 
time  the  assignment  by  him  to  the  complainant  bears  date.  Upon  these 
facts  appearing,  the  court  below  disregarded  the  testimony  of  the 
witness  as  unworthy  of  belief  and  dismissed  the  bill :  Held,  that  a  court 
of  chancery  is  justified  in  discrediting  the  testimony  of  a  witness  under 
such  circumstances.    Richardson  v.  Mercer  et  al.  263. 

Contumacious  witness. 

13.  Punishment  of— how  far  discretionary.  Where  a  witness,  intro- 
duced by  a  party,  refused  to  testify,  the  degree  of  punishment  to  be 
inflicted  upon  the  witness,  for  his  contumacy,  is  so  far  a  matter  of  dis- 
cretion with  the  court  below,  that  its  action  in  respect  thereto  can  not 
be  reviewed  in  the  appellate  court.  Sprague  v.  Craig,  288. 
WRIT  OF  ERROR. 
Whether  it  will  lie.    See  APPEALS  AND  WRITS  OF  ERROR,  1. 
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